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PKEFACE. 


A  Third  Edition  of  "The  Principles  of  Equity" 
would  long  since,  especially  on  the  passing  of  the 
County  Courts  Equitable  Jurisdiction  Act,  have  been 
published,  had  not  the  Author  been,  by  professional 
engagements,  prevented  from  so  doing. 

The  coming  into  operation,  however,  of  the  Judi- 
cature Acts,  and  the  extension  by  them  of  Equity  to 
all  branches  of  the  Supreme  Court,  rendered  a  new 
Edition  of  this  Work  imperatively  necessary. 

Accordingly,  the  Author  has  carefully  gone  over 
and  revised  the  whole  Work,  and  enlarged  and 
extended  it  (with  short  references  to  books  and  cases), 
so  as  to  adapt  it  not  only  to  the  wants  of  Students 
(for  whom  the  First  Edition  was  composed),  but  also 
for  the  use  of  Practitioners,  whether  in  the  Supreme 
Court  or  in  the  County  Courts,  and  others  of  limited 
jurisdiction. 


Selboene  Chambbes, 
Lincoln's  Inn. 

March,  1877. 


(     vi     ) 


PREFACE  TO  FIRST  EDITION. 


The  Author,  in  presenting  these  pages  to  the  Profession, 
trusts  he  will  not  be  considered  presumptuous  in  thus 
attempting  to  facilitate  the  Student's  entrance  into  the 
abstruse  studies  which  are  necessary  for  the  full  under- 
standing of  the  extensive  department  of  legal  learning  of 
which  he  has  here  ventured  to  treat. 

The  want,  which  all  persons,  on  commencing  the  investi- 
gation of  any  subject,  invariably  experience  for  some  general 
and  concise  statement  of  the  leading  features  and  doctrines 
of  the  particular  branch  which  they  desire  to  master,  has  led 
the  Author  to  hope,  that  this,  his  endeavour  to  epitomise  the 
comprehensive  subject  of  Equitable  Jurisprudence,  will  not 
be  unfavourably  received ;  and  to  the  completion  of  the  fol- 
lowing pages,  he  has  been  the  more  induced  by  the  favourable 
reception  which  Mr.  "Williams's  able  introductory  Treatises 
on  the  "Laws  of  Real  and  Personal  Property  have  met  with 
from  the  Profession. 

The  Author's  aim,  throughout  the  following  pages,  has 
been,  not  in  the  least  to  supersede  any  of  the  learned  works 
which  treat  of  the  various  subjects  of  Equity  Jurisprudence, 
but  simply  to  afford  the  student  some  slight  assistance  towards 
the  attainment  of  the  knowledge  with  which  such  works  are 
replete.  From  them  he  has  taken  the  liberty  (without  im- 
propriety, he  hopes)  of  selecting  such  portions  as  he  considered 
best  suited  to  lay  before  the  reader,  and  to  them,  instead  of 
to  the  numerous  decisions  and  dicta  which  support  the  various 
propositions  which  are  laid  down,  has  he  purposely  referred. 
The  principal  references  have  been  made  to  the  learned  and 
excellent  Commentaries  of  the  late  lamented  American 
Judge,  from  which,  conjointly  with  the  numerous  valuable 
treatises  of  our  own  countrymen,  has  the  following  work 
been  constructed;  and  to  such  the  student,  as  he  progresses 
in  the  knowledge  of  the  different  matters  treated  of,  is  par- 
ticularly referred  for  further  and  fuller  information. 

i,  Stone  Buildings,  Lincoln's  Inn, 
ISiA  April,  1852. 
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EQUITY. 


PART  I. 

CHAPTER  I. 

THE  LATE  COURT  OF  CHANCEKY. 

Pkeviouslt  to  the  amaJgamation  of  the  Courts  of  Law  and 
Equity  on  the  1st  of  November,  1875,  by  the  36  &  37  Vict. 
c.  66,  and  38  &  39  Vict.  c.  77  (The  Supreme  Court  of 
Judicature  Acts,  1873, 1875),  Equity  was  administered  chiefly 
in  the  High  Court  of  Chancery,  which  had  an  original  juris- 
diction, and  was  one  of  the  Superior  Courts  of  justice  of 
this  reahn,  and,  in  matters  of  civil  property,  by  much  the 
most  important  of  any  of  them. 

Its  name.  Chancery,  or  Cancellaria,  arose  from  the  chief 
judge  who  presided  there,  the  Lord  Chancellor,  or  Cancel- 
larius,  who  seems  originally  to  have  been  the  chief  scribe 
or  secretary  of  the  king,  and  had  supervision  of  aU  such 
charters,  letters,  and  other  public  instruments  of  the  crown, 
as  were  authenticated  by  the  king's  great  seal,  and  also  the 
custody  of  such  seal,  and  gradually  became  invested  with 
judicial  powers  (3  St.  Bl.  c.  iv.),  which,  as  early  as  the  reign 
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of  Edward  the  Fourth,  were  frequently  exercised  (1  Sp.  349), 
and  gradually  increased,  by  the  exertions  of  the  Chancellors, 
up  to  the  close  of  Lord  Nottingham's  career  in  1682,  since 
which  time  great  additional  powers  have  been  given  to  the 
court  and  improvements  made  by  various  statutes. 

At  first  the  Chancellors  were  ecclesiastics,  who  it  seems 
in  ancient  times  were  nearly  the  only  persons  of  education ; 
but  as  education  and  civilization  advanced,  the  clergy 
gradually  ceased  from  the  study  and  practice  of  law  and 
equity,  and  lay  Chancellors  were  appointed ;  and  from  the 
year  1592,  when  Serjeant  Puckering  was  made  Lord  Keeper 
(whose  authority,  by  5  Eliz.  c.  18,  was  the  same  as  the 
Chancellor's),'  the  court  was  presided  over  by  a  lawyer, 
except  between  1621  and  1625,  when  Dr.  Williams,  then 
Dean  of  Westminster,  but  afterwards  Bishop  of  Xdncoln, 
held  the  seals  (3  St.  Bl.  c.  iv.). 

The  Chancellor,  or  Lord  Keeper,  is  created  by  the  mere 
delivery  of  the  queen's  great  seal  into  his  custody,  whereby 
he  becomes,  without  writ  or  patent,  an  officer  of  the  greatest 
weight  and  power  of  any  now  subsisting  in  the  kingdom, 
and  holds,  after  the  royal  family  and  the  Archbishop  of 
Canterbury,  the  highest  rank  in  the  realm,  having,  by  the 
31  Hen.  VIII.  c.  10,  precedency  next  after  them  and  before 
every  other  lord,  either  spiritual  or  temporal.  Whenever 
a  vacancy  occurs  in  the  chancellorship,  the  duties  of  that 
office  are  discharged  by  commissioners  appointed  by  the 
crown,  who  are  styled  "  The  Lords  Commissioners  of  the 
Great  Seal,"  and  the  custody  of  the  great  seal  is  intrusted 
to  the  chief  of  such  commissioners  (Mit.  7,  8). 

The  business  in  the  Court  of  Chancery,  coupled  with  that 
of  the  other  duties  of  the  Lord  Chancellor,  having  become 
too  onerous  for  him  to  perform,  the  legislature,  in  the  year 
1851,  passed  an  act  (14  &  15  Vict.  c.  83),  under  which  the 
Court  of  Appeal  in  Chancery  was  instituted,  and  two  judges 
called  Lords  Justices  were  appointed  to  preside  over  it,  either 
with  or  without  the  assistance  of  the  Lord  Chancellor,  with 
power  to  call  in  the  aid  of  any  common  law  judge. 


THE  LATE  COUBT  OF  CHANCERY.  3 

These  judges  had  the  same  jurisdiction  and  powers,  both 
statutory  and  general,  as  the  Lord  Chancellor,  and  could,  it 
seemed,  even  correct  an  error  in  the  decree  of  his  lordship 
{Attorney-General  \.  Exeter,  22  L.  J.,  Eq.  418). 

Their  rank  was  next  to  that  of  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer,  and  amongst  themselyes  according 
to  the  order  and  time  of  their  appointment. 

At  first  they  could  only  sit  and  act  together  or  with  the 
Lord  Chancellor,  except  when  taking  the  place  of  the  Master 
of  the  KoUs  or  a  Vice-Chancellor ;  but  by  subsequent  acts 
(30  &  31  Vict.  cc.  64,  87,' and  31  Vict.  c.  11)  they  could  in 
certain  cases  sit  and  act  alone. 

The  judicial  duties  of  the  Court  of  Chancery  had  been 
previously  for  a  long  period,  and  stiU  were  shared  with  the 
Chancellor,  by  an  officer  of  high  rank,  called  "  The  Master 
of  the  Rolls,"  who  had  precedency  next  to  the  Lord  Chief 
Justice  of  the  Queen's  Bench.  He  was  originally  appointed 
only  for  the  superintendence  of  the  writs  and  records  belong- 
ing to  the  common  law  department  of  the  court,  but  accus- 
tomed to  sit  on  the  equiiy  side  as  a  separate  but  subordinate 
judge  (3  St.  Bl.  c.  iv.).  His  powers  were  formerly  much 
disputed ;  but  by  the  3  Geo.  II.  c.  30,  it  was  enacted,  that 
aU  orders  and  decrees  by  him  (except  what  were  by  the 
course  of  the  court  exclusively  appropriated  to  the  great  seal) 
should  be  valid,  subject  nevertheless  to  be  discharged  or  altered 
by  the  Chancellor,  and  so  that  they  should  not  be  enrolled 
till  signed  by  his  lordship ;  and  by  the  3  &  4  WiU.  IV.  c.  94, 
the  Master  of  the  Eolls  was  specially  directed  to  hear  motions, 
pleas  and  demurrers,  as  well  as  causes  generally. 

In  consequence  of  the  business  of  the  court  having  greatly 
increased  diuing  the  end  of  the  last  and  commencement  of 
the  present  century,  an  assistant  judge,  who  was  denominated 
the  Vice-Chancellor  of  England,  was  appointed  in  the  year 
1813,"  under  the  53  Geo.  III.  c.  24;  and  upon  the  transfer, 
in  the  year  1841,  of  the  equity  business  of  the  Court  of 
Exchequer  to  this  court,  two  more  assistant  judges,  called 
Vice-Chancellors,  were  appointed  under  the  5  Vict.  c.  5 ; 
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but  as  it  was  provided  by  that  act  that  no  successor  should  be 
appointed  to  the  Vice-Chancellor  secondly  appointed  there- 
under, no  successor  was,  on  the  retirement  of  Vice-Chancellor 
Wigram,  in  1850,  appointed  in  his  place,  and  for  a  short  time 
there  were  only  two  Vice-ChanceUors ;  but  under  a  subse- 
quent act  (14  Vict.  c.  4,  and  see  15  &  16  Vict.  c.  80),. another 
Vice-ChanceUor  was  appointed,  and  there  were,  as  there  stiU 
are,  three  Vice-ChanceUors,  and  their  rank  is  (after  the 
Lords  Justices)  next  to  that  of  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  and  each  of  them  (as  weU  as  the  Master 
of  the  RoUs)  sit  and  adjudicate  alone,  and  an  appeal  lay  from 
their  judgment  to  the  Lord  Chancellor  or  the  Court  of  Appeal 
in  Chancery,  and  now  to  the  Appeal  Court. 

Although  the  Lord  Chancellor  retained  his  original  juris- 
diction, he  in  practice  only  exercised  (except  when  he  alone, 
or  jointly  with  the  Court  of  Appeal,  had  jurisdiction,  as  in 
lunacy)  an  appellate  jurisdiction  in  reviewing  the  decisions 
of  the  Master  of  the  RoUs  and  Vice-ChanceUors. 

Formerly  there  were  also  (besides  an  Accountant-General 
and  various  other  officers)  a  number  of  officers  of  the  couct 
called  Masters  in  Chancery,  who  had  numerous  important 
duties  to  perform,  especiaUy  that  of  investigating  and  report- 
ing to  the  court  on  aU  such  matters  as  it  thought  fit  to  refer 
to  them.  But  in  the  year  1852  an  act  (15  &  16  Vict.  c.  80) 
was  passed,  abolishing  the  masters,  and  appointing  in  their 
stead  chief  and  junior  clerks  to  the  Master  of  the  EoUs  and 
the  Vice-ChanceUors,  and  making  other  provisions. 

There  were  and  are  also  officers,  called  Registrars,  to 
attend  the  judges  whUe  sitting,  and  to  draw  up  and  settle  their 
decrees  and  orders,  and  also  various  other  officers  for  per- 
forming the  duties  and  transacting  the  business  of  the  court. 

There  was  also  an  Accountant-General,  but  now  a  Chan- 
cery Paymaster,  under  the  Court  of  Chancery  (Funds)  Act, 
1872  (35  &  36  Vict.  c.  4),  whose  duties  principaUy  ap- 
pear firom  the  Chancery  Funds  •  Consolidated  Rules,  1874 
(9  Ch.  XXX.). 

On  this  subject  much  information  wiU  be  found  in  the 
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learned  work  of  Mr.  Daniell  on  the  Practice  of  the  Court,  the 
new  edition  of  Mr.  Osborne  Morgan's  Chancery  Acts  and 
Orders,  and  the  recent  work  of  Mr.  Locock  Webb  on 
Practice ;  and  to  them  the  reader  is  referred  for  such  particu- 
lars as  he  may  require,  as  this  work  is  not  for  the  purpose  of 
showing  the  practice  of  the  courts,  but  the  principles  upon 
which  they  act  in  adjudicating  the  questions  which  come 
before  them. 

The  power  of  the  English  Court  of  Chancery  extended 
over  persons  and  property  within  the  limits  of  England, 
Wales,  and  the  town  of  Berwick-upon-Tweed  (with  the  ex- 
ception of  some  peculiar  and  inferior  jurisdictions)  (see 
11  Geo.  IV.  &  1  WiU.  IV.  c.  90,  ss.  13, 14 ;  1  &  2  Jac.  c.  28  ; 
11  Moore,  372  ;  5  &  6  Will.  IV.  c.  76,  s.  109),  but  not  to 
Scotland  or  Ireland,  nor,  it  seems,  to  the  islands  of  Guernsey, 
Aldemey  and  Sark  (these  having  proper  courts  of  their 
own). 

In  cases  also  in  which,  as  it  frequently  happened,  there 
were  persons  resident  within  the  jurisdiction  of  the  court, 
who  were  possessed  of  property  situate  out  of  the  jurisdiction, 
respecting  which  equitable  relief  was  necessary,  the  Court  of 
Chancery  afforded  relief  as  far  as  possible,  by  means  of  pro- 
ceedings against  the  person,  when  it  could  do  so  without 
infeinging  the  regulations  of  other  countries. 

Indeed,  originally,  the  court  only  operated  upon  the 
conscience  of  the  person,  not  upon  the  property  or  in  rem  ; 
and  it  seems  that  it  was  only  in  the  reign  of  James  I.  that 
it  began  to  operate  against  the  property,  by  issuing  process 
for  obtaining  the  possession  of  land,  and  even  now  the  primary 
decree  is  generally  against  the  person,  although  the  court 
has  fuU  power  by  various  processes  to  seize  the  property 
(2  Sp.  6).  Thus,  although  a  bill  for  the  mere  partition  of 
land  in  a  foreign  country  cannot  be  sustained  on  account  of 
the  inability  of  the  court  to  award  a  commission  there,  yet 
a  bin  for  an  account  of  the  rents  and  profits  of  such  land 
and  probably  also  for  a  sale  in  lieu  of  a  partition  (Sto.  1291, 
1292 ;  Sp.  8),  or  a  bill  for  a  specific  performance  of  a  con- 
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tract  respecting  such  land,  may  if  the  defendant  is  resident 
here ;  and  in  some  cases  by  granting  an  injunction  against 
a  person  residing  -within  its  jurisdiction,  the  court  has  pro- 
ceeded so  far  as  indirectly  to  overhaul  the  judgments  of 
foreign  courts,  and  even  sales  thereunder  when  they  have 
been  tainted  by  fraud  (Sto.  1294;  Sp.  9;  3  Ch.  479). 

Equity  also  frequently  exercises  jurisdiction  with  respect 
to  cases  in  which  the  property  in  dispute  is  situate  within 
the  jurisdiction,  but  the  persons  against  whom  relief  is  sought 
are  not.  Unless,  -however,  the  parties  are  resident  here  or 
properly  is  situated  in  this  country,  it  seems  no  relief  can  be 
awarded  (see  18  Eq.  340 — 348 ;  and  as  to  Indian  questions, 
19  Eq.  507—523). 

By  recent  acts  and  orders  of  court  made  under  them,  par- 
ticularly under  the  Judicature  Acts,  proper  modes  for  serving 
process  on  absent  persons,  and  bringing  them  before  the 
court,  are  pointed  out,  so  as  to  facilitate  the  relief  in  such 
cases.  Such  information,  as  the  reader  wishes  on  the  sub- 
ject can  be  obtained  by  a  reference  to  Mr.  Locock  Webb's 
Practice,  and  the  last  edition  of  Mr.  Daniell's  Chancery 
Practice,  and  of  Mr.  Osborne  Morgan's  Acts  and  Orders. 

It  may  be  added  that,  according  to  the  maxim  de  minimis 
non  curat  lex,  the  Court  of  Chancery,  except  in  cases  of 
charity  and  of  ancient  quit  rents,  refiised  to  interfere  unless 
the  matter  in  dispute  was  of  or  above  the  value  of  lOZ.,  or 
21.  per  annum  (1  Sm.  Ch.  157).  But  where  the  interest  of 
the  plaintiff,  together  with  those  on  whose  behalf  he  sued, 
was  over  the  aforesaid  amount,  that  was  deemed  sufficient 
(2  Ch,  459). 
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CHAPTER  II. 

BRANCHES  OF  CHANCEET  AND  POWEES  OF  ITS  JUDGES. 

Besides  that  important  part  of  the  jurisdiction  of  Chancery 
■which  is  specifically  called  equity,  and  was  denominated  the 
extraordinary  jurisdictioa  of  the  High  Court  of  Chancery, 
in  contradistinction  to  its  ordinary  jurisdiction,  there  were 
other  powers  and  duties  to  which  it  will  be  as  well  shortly  to 
allude. 

These  may  be  classed  under  the  following  heads : — 1.  The 
Common  Law  Jurisdiction ;  2.  The  Statutory  ;  and,  3.  The 
Specially  Delegated. 

By  the  1st,  the  Chancellor  is  a  Privy  Councillor,  and 
Speaker  of  the  House  of  Lords ;  to  him  it  belongs  to  issue 
the  writs  for  the  summoning  of  parliament;  and,  as  Con- 
servator of  the  Peace,  he  has  the  right  of  appointing 
magistrates  throughout  the  kingdom;  and  by  having  been 
formerly  an  ecclesiastic,  and  presiding  over  the  royal  chapel, 
he  became  keeper  of  the  king's  conscience,  and  visitor  of  all 
hospitals  and  colleges  of  the  king's  foundation,  and  patron  of 
all  the  king's  livings  below  the  value  of  201.  in  the  king's  or 
queen's  books  (3  St.  Bl.  408).  He  had  also  power  of 
requiring  security  against  a  breach  of  the  peace,  and  of 
issuing  the  writ  of  supplicavit  for  this  purpose  (Sto.  1476). 
AH  acts  of  parliament  were  also  inroUed  in  chancery. 

The  Court  of  Chancery  had  also  all  the  usual  powers  which 
other  courts  exercise  respecting  the  nomination,  suspen- 
sion, dismission,  and  control  of  its  various  officers ;  and,  in 
the  Petty  Bag  Office  (whose  proceedings  were  regulated 
by  11  &  12  Vict.  c.  94),  the  Chancellor  held  pleas  of  scire 
facias  to  repeal  the  king's  letters-patent,  and  exercised  juris- 
diction over  petitions  of  right  and  monstrans  de  droit,  for 
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obtaining  possession  or  restitution  of  property  from  the 
crown,  traverses  of  offices,  scire  facias  upon  recognizances, 
and  pleas  upon  personal  actions  by  or  against  any  officer  of 
the  Court  of  Chancery  respecting  Hb  services  or  attendance. 
Such  actions,  however,  have  not  of  late  been  frequent,  and 
all  privilege  which  the  officers  of  the  court  had  formerly, 
beyond  others,  of  prosecuting  or  commencing  proceedings  in 
the  Petty  Bag  Office  was  taken  away  by  the  11  &  12  Vict. 
c.  94,  s.  37. 

The  Chancellor  had  also,  at  common  law,  the  issuing  of 
all  original  writs:  these  were  issued  out  of  chancery  under 
the  great  seal,  and  made  returnable  into  the  Queen's  Bench 
or  Common  Pleas,  but  as  the  Uniformity  of  Process  Act 
(2  WUl.  IV.  c.  39)  virtually  annulled  all  original  writs  in 
personal  actions,  with  the  exception  of  dower,  dower  imde 
nihil  habet,  and  quare  impedit,  this  branch  was  diminished 
so  as  to  be  of  very  slight  importance. 

It  should  be  added,  that,  by  the  11  8e  12  Vict.  c.  94,  s.  12, 
aU  writs  and  like  proceedings  out  of  the  Petty  Bag  Office 
(except  for  members  of  parliament  and  restitution  of  arch- 
bishops and  bishops)  are  to  be  sealed  with  the  chancery 
common  law  seal. 

2nd.  Under  the  statutory  jurisdiction,  or  that  which  is 
derived  solely  from  the  enactments  of  the  legislature,  formerly 
were  comprehended  the  Court  of  Delegates  and  a  Commission 
of  Review;  but,  by  2  &  3  WiU.  IV.  c.  92 ;  3  &  4  Will.  IV. 
c.  41,  and  6  &  7  Vict.  c.  38,  the  first  (which  was  the  great 
court  of  appeal  in  ecclesiastical  matters,  and  was  held  under 
the  authority  of  the  25  Hen.  VIII.  c.  19)  was  removed  to 
the  Judicial  Committee  of  the  Privy  Council,  and,  by  the 
said  statute  of  2  &  3  WUl.  IV.,  the  Commission  of  Eeview, 
which  (as  no  appeal  lay  from  the  Court  of  Delegates)  was 
granted  by  the  king,  under  the  same  act  of  Hen.  VIII.,  in 
very  special  cases  to  revise  the  sentence  of  the  Court  of 
Delegates,  was  abolished. 

The  business  and  powers  of  the  Judicial  Committee  of 
the  Privy  Council,  which  had  been  altered  and  regulated  by 
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the  act  of  34  &  35  Vict.  c.  91,  have  been  amended  by  the 
Appellate  Jurisdiction  Act  of  1876  (39  &  40  Vict.  c.  59). 

Bankruptcy  was  also  a  branch  of  the  statutory  jurisdiction 
of  the  Court  of  Chancery,  and  was  first  given  to  it  by  the 
35  Hen.  VIII.  c.  4,  the  earliest  statute  on  the  subject ;  this 
statute  was  greatly  modified  by  the  13  Eliz.  c.  7,  and  sub- 
sequently by  many  others,  especially  by  the  6  Geo.  III. 
c.  16,  whereby  bankruptcy  became  an  important  branch  of 
chancery;  but,  by  1  &  2  WiU.  IV.  c  56  (under  which  a 
Court  of  Review  was  instituted,  and  continued  tiU  its  aboli- 
tion in  1847),  and  other  acts,  and  then  by  the  12  &  13  Vict, 
c.  106,  Courts  of  Bankruptcy  were  instituted,  to  which  large 
powers  were  given,  subject  in  all  cases  to  an  appeal  to  the 
Court  of  Appeal  in  Chancery,  whose  decisions  were,  on 
matters  of  law  and  equity,  subject  to  an  appeal  to  the  House 
of  Lords,  if  the  court  deemed  any  such  matter  of  sufficient 
difficulty  or  importance  to  require  the  decision  of  the  Lords 
(see  14  &^  15  Vict.  c.  83).  In  1561  the  bankruptcy  laws 
were  amended  and  consolidated  by  an  act  of  that  year  (24  & 
25  Vict.  c.  134),  and  again  in  1869  by  an  act  called  "  The 
Bankruptcy  Act,  1869  "  (32  &  33  Vict.  c.  71) ;  and  the  pre- 
vious acts  relating  to  bankruptcy  and  insolvency  were  nearly 
all  repealed  by  an  act  of  the  same  session  (cap.  83). 

"  The  Judicature  Act,  1875  "  (38  &  39  Vict.  c.  77),  s.  9, 
expressly  reserves  and  continues  the  Bankruptcy  Court,  and 
enacts  that  the  appeal  from  the  London  Court  of  Bankruptcy 
shall  be  to  the  Court  of  Appeal  under  the  Judicature  Acts ; 
and  as  to  appeal  to  the  Lords,  see  "  The  Appellate  Juris- 
diction Act,  1876  "  (39  &  40  Vict.  c.  59). 

Under  this  head  may  also  be  classed  the  large  powers 
which  were  granted  to  the  Court  of  Chancery  by  "  The 
Joint  Stock  Companies  "Winding-up  Acts"  of  1848  and 
subsequent  years  (11  &  12  Vict.  c.  45  ;  12  &  13  Vict.  c.  108; 
13  &  14  Vict.  c.  83),  and  finally  by  "  The  Companies  Acts, 
1862,  1867"  (25  &  26  Vict.  c.  89;  and  30  &  31  Vict. 
c.  131). 

Also  under  «  The  Settled  Estates  Acts"  (19  &  20  Vict. 
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c.  120 ;  21  &  22  Vict.  c.  77 ;  27  &  28  Vict.  c.  45 ;  37  &  38 
Vict.  c.  33 ;  and  39  &  40  Vict,  c,  30),  «  The  Lands  Clauses 
Consolidation  Act,  1845  "  (8  Vict.  c.  18,  amended  by  23  &  24 
Vict.  c.  106 ;  and  32  &  33  Vict.  c.  18),  and  the  powers 
which  the  court  exercises  under  the  acts  relating  to  charities, 
railways,  trustees,  solicitors  and  numerous  other  subjects 
(see  2  D.  C.  P.  1712  et  seq.,  and  Webb's  Pr.  376,  &c.). 

3rd.  Under  the  specially  delegated  jurisdiction,  the  Chan- 
cellor, by  virtue  of  a  special  commission  under  the  warrant  of 
the  queen's  sign  manual,  which  is  countersigned  by  the  lords 
of  the  treasury,  and  directed  to  him,  has  the  power  of  ad- 
ministering the  estates  of  idiots  and  lunatics.  Although  this 
warrant  is  usually  directed  to  the  holder  of  the  great  seal,  as 
being  the  person  whose  duty  it  is  to  issue  commissions  of 
lunacy  and  idiotcy,  it  is  not  necessarily  so  directed,  but  may 
be  to  any  great  officer  of  the  crown.  This  warrant,  although 
it  confers  a  power  of  administration,  does  not  give  jurisdic- 
tion ;  and  therefore,  if  such  power  is  abused,  or  any  wrong 
done  or  error  committed,  the  appeal  is  not  to  the  Lords,  but 
to  the  Queen  In  Council  (Sto.  ch.  35 ;  IB.  P.  C.  451).  It 
should  be  mentioned  that  lunacy  matters  have  been  regulated 
by  various  statutes,  especially  by  8  &  9  Vict.  cc.  100,  126  ; 
9  &  10  Vict.  c.  84;  15  &  16  Vict.  c.  48;  16  &  17  Vict, 
cc.  70,  97,  and  "  The  Lunacy  Eegulation  Act,  1862  "  (25  & 
26  Vict.  c.  86,  and  see  c.  Ill),  and  that  the  Lords  Justices  of 
the  Court  of  Appeal  in  Chancery  were  given  various  powers 
in  matters  of  lunacy  (see  16  &  17  Vict.  c.  70,  and  25  &  26 
Vict.  c.  86) ;  and  by  "  The  Judicature  Act,  1873,"  although 
sect.  17  enacts  that  the  jurisdiction  of  the  Chancellor  and 
Lords  Justices,  in  relation  to  the  custody  of  the  persons  and 
estates  of  idiots,  lunatics  and  persons  of  unsound  mind,  shall 
not  be  transferred  to  the  High  Court,  the  18th  sect,  gives  an 
appeal  in  such  cases  to  the  Appeal  Court  under  that  act. 

It  may  also  be  added,  that  the  Chancellor  is  not  only  the 
general  guardian  of  idiots  and  lunatics,  but  also  of  infants, 
and  has  the  general  superintendence  of  all  charitable  uses 
and  trtists. 
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CHAPTER  III. 

EQUITABLE  COURTS  OF  LIMITED  JURISDICTIOJSr. 

Although  the  High  Court  of  Chancery  was  the  great  equity- 
court  of  this  country,  thete  were  and  still  are  other  courts 
which  exercise  equitable  jurisdiction. 

Formerly  the  Court  of  Exchequer  had  a  kind  of  concurrent 
equitable  jurisdiction  with  the  Court  of  Chancery ;  but  this, 
except  in  revenue  cases,  was  abolished  by  5  Vict.  c.  5,  s.  1, 
and  its  equitable  business  transferred  to  chancery. 

The  courts  of  Wales  and  of  the  Counties  Palatine  {i.  e.  of 
the  Earl  of  Chester,  the  Bishop  of  Durham,  and  the  Duke  of 
Lancaster),  as  weU  as  of  London,  the  Cinque  Ports,  and  the 
Stannaries  of  Cornwall  and  Devonshire,  together  with  some 
other  minor  courts,  had  also  equitable  jurisdiction ;  but  of 
these,  the  courts  of  "Wales  and  Chester  were  aboKshed  by 
1  Will.  IV.  c.  70,  s.  14,  and  the  others,  though  some  of 
them  still  continue,  have  but  limited  jurisdiction.  The  juris- 
diction and  proceedings  of  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  was  largely  amended  and 
regulated  by  the  act  of  13  &  14  Vict.  c.  43,  which  took  effect 
on  the  1st  November,  1850,  and  the  orders  subsequently 
made;  the  11th  section  of  this  act  extended  the  jurisdiction 
of  the  court,  and  enabled  it,  so  far  as  regards  matters  pro- 
perly brought  before  it  and  persons  and  property  within  its 
jurisdiction,  to  exercise  the  like  summary  jurisdiction  as  the 
Court  of  Chancery  and  its  judges. 

There  was  an  appeal  to  the  Court  of  Appeal  in  Chancery, 
which  by  the  18th  section  of  the  Judicature  Act,  1873,  is 
transferred  to  the  Court  of  Appeal  under  that  act.  For 
information,  however,  on  this  court  and  its  jurisdiction  and 


12  COURTS  or  LIMITED  JURISDICTION. 

procedure,  the  reader  is  referred  to  Mr.  Jas.  T.  Aston's 
treatise  thereon,  and  the  new  orders  and  rules  of  such 
court. 

The  Stannaries  Courts  of  Devon  and  Cornwall  were  pre- 
sided over  by  the  Lord  "Warden,  Vice-Warden,  and  deputies, 
and  assisted  by  assessors,  registrars,  and  other  officers,  and 
have  from  time  to  time  been  regulated  by  various  acts  of  par- 
liament (particularly  by  the  acts  of  the  6  &  7  Vict.  c.  106, 
18  Vict.  c.  32,  and  32  &  33  Vict,  c,  19),  and  the  orders  which 
have  been  made  thereunder. 

The  business  of  the  courts  was  and  is  transacted  before  and 
by  the  Vice- Warden  and  Registrar,  with  an  appeal  to  the 
Lord  Warden  and  the  late  Court  of  Appeal  in  Chancery, 
but  now  to  the  Court  of  Appeal  established  under  the  Judi- 
cature Acts;  for  by  the  18th  section  of  the  Judicature  Act, 
1873,  subs.  3,  aU  jurisdiction  and  powers  of  the  Court  of 
the  Lord  Warden  of  the  Stannaries,  assisted  by  his  assessors, 
including  aU  jurisdiction  and  powers  of  the  said  Lord  Warden, 
when  sitting  in  his  capacity  of  judge,  are  transferred  to  the 
Court  of  Appeal. 

Mr.  Locock  Webb  in  his  Practice,  at  p.  450,  gives  some 
useful  information  on  these  courts. 

The  County  Courts  have  also  certain  equitable  powers  in 
respect  of  partnership  accounts,  legacies,  and  shares  under 
intestacies.  ' 

By  9  &  10  Vict.  c.  95,  s.  65,  13  &  14  Vict.  c.  61,  and  by 
"  The  County  Courts  Equitable  Jurisdiction  Act,  1865 " 
(28  &  29  Vict.  c.  99),  amended  by  30  &  31  Vict.  c.  142,  the 
Coimty  Courts  were  given  all  the  power  and  authority  of  the 
High  Court  of  Chancery  in  the  following  matters ;  namely, 
in  all  suits  and  proceedings — 

1.  By  creditors,  legatees,  devisees,  heirs-atJaw,  next  of 

kin,  in  which  the  personal,  or  personal  and  real, 
estate  against  or  for  an  account  or  administration 
of  which  the  demand  may  be  made,  shall  not  exceed 
500/. 

2.  For  execution  of  trusts  (including  constructive  trusts, 
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4  Eq.  159)  in  which  the  trust  estate  or  fund  shall 
not  exceed  500?. 

3.  For  foreclosure  or  redemption  (and  though  the  right 

is  disputed,  Powell  v.  Roberts,  9  Eq.  169),  or  for 
enforcing  any  charge  or  lien  where  the  mortgage 
charge  or  lien  does  not  exceed  500/. 

4.  For  specific  performance  (including  that  of  leases,  3 

Eql  276),  or  the  delivering  up  or  cancelling  of  any 
agreement  for  the  sale  of  property  when  the  pur- 
chase-money does  not  exceed  500?. 

5.  Under  the  Trustee*  Relief  Acts  and  Trustee  Acts  in 

which  the  trust  fiind  does  not  exceed  500?.    * 

6.  Relating  to  the  maintenance  or  advancement  of  infants 

where  the  fund  does  not  exceed  500Z. 

7.  For  dissolution  or  winding-up  of  partnerships  where  the 

property  does  not  exceed  500Z. 

8.  For  orders  in  the  nature  of  injunctions  where  they  are 

requisite  for  granting  relief  in  any  matter  in  which 
jurisdiction  is  given,  or  for  staying  proceedings  at 
law  to  recover  any  debt  proveable  under  a  decree  for 
administration  of  an  estate  made  by  the  court  to 
which  the  application  for  the  order  to  stay  is  made. 
Persons  are  not  obHged  to  proceed  in  the  County  Courts 
(17  Eq.   343  ;  5    Ch.   274),   but  provision  was  made  for 
enabling,  when  necessary  or  proper,  the  transfer  of  the  pro- 
ceedings to  the  Court  of  Chancery  and  also  appeals  to  the 
Court  of  Chancery. 

These  transfers  and  appeals  would  now,  under  "  The  Judi- 
cature Acts  of  1873  and  1875,"  be  to  the  courts  instituted 
under  such  acts  or  a  division  or  judge  thereof.  See  Rule  16 
of  December,  1875,  and  Rule  11  of  Ord.  7,  November,  1876 
(W.  Pr.  84,  101,  684,  685). 


(     14     ) 


CHAPTER  IV. 

THE  NATDBE  OF  EQUITT. 

With  respect  to  that  branch  of  Chancery  which  is  styled 
Equity,  its  origin,  though  somewhat  involved  (see  1  Sp.pt.  1, 
bk.  2),  seems  to  have  arisen  from  the  insufficiency  of  our 
courts  of  ordinary  jurisdiction  to  give  fuU  and  adequate  relief; 
for  the  leading  principles  which  regulated  those  courts  were 
framed  in  a  half-civilized  age,  when  commercial  successes  had 
not  brought  among  us  their  invariable  concomitants, — riches, 
luxury  and  refinement ;  and  therefore,  when  trade,  commerce 
and  other  similar  pursuits  altered  our  habits  and  introduced 
greater  complications  in  our  daily  avocations,  remedies  pro- 
portioned to  our  rights  and  injuries  became  necessary,  and 
were  sought  for  in  vain  in  the  courts  of  ordinary  jurisdiction 
(Coop.  27);  for  these  courts,  though  they  had  recourse  to  the 
principles  of  equity  in  the  interpretation  and  application  of  the 
positive  law,  were  bound  by  estabhshed  forms  of  procedure, 
and  in  some  degree  limited  in  the  objects  of  their  jurisdiction, 
and  embarrassed  by  a  strict  adherence  to  rules  of  decision, 
originally  framed,  and  in  some  cases  retained,  for  wise 
purposes,  yet  in  their  application  frequently  incompatible 
with  the  principles  of  universal  justice,  or  not  equal  to  their 
full  application. 

Nor  were  the  modes  of  procedure  in  these  courts,  although 
admirably  calculated  for  ordinary  purposes  of  justice,  in  all 
cases  adapted  to  the  full  investigation  and  decision  of  the 
intricate  and  complicated  subjects  of  litigation  which  an 
advanced  state  of  society  require,  though  their  simplicity, 
clearness  and  precision  were  highly  advantageous  in  the 
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ordinary  administration  of  justice;  and  many  alterations 
were,  previously  to  the  Judicature  Acts,  1873,  1875,  most 
usefully  and  advantagaously  made,  it  was  feared  that  to  alter 
them  materially  would  produce  infinite  mischief  (Mit.  4). 

It  is  only  of  recent  years  that  it  has,  by  the  leaders  of 
public  opinion,  been  thought  that  the  same  courts  could 
advantageously  and  properly  administer  law  and  equity ;  and 
the  usefulness  of  the  amalgamation  which  the  Judicature 
Acts  have  recently  made  is  still  doubted  by  many  eminent 
men,  and  it  is  as  yet  too  soon  to  judge  of  the  working  of  the 
new  system. 

To'  supply  the  defects  above  referred  to,  equity,  and  in 
particular  the  High  Com-t  of  Chancery,  exerted  itself;  and 
it  is  therefore  for  us  now  to  attempt  to  show  in  what  cases 
equity  exercised  its  power. 

It  was  chiefly  ia  matters  of  property  that  it  interfered,  and 
it  did  not  take  upon  itself  to  punish  but  to  relieve,  leaving  to 
the  courts  of  ordinary  jurisdiction  everythiag  that  affected 
the  life,  liberty  or  reputation  of  individuals. 

Equity  has  been  defined  by  St.  Germain  as  "  a  right 
wiseness  that  considereth  all  the  particular  circumstances  of 
the  deed,  the  which  also  is  tempered  with  the  sweetness  of 
mercy;  and  such  equity  must  always  be  observed  in  every  law 
of  man,  and  in  every  general  rule  thereof^  to  temper  and 
mitigate  the  law."  Equity,  however,  as  administered  in  the 
Court  of  Chancery,  was  not  synonymous  with  natural  justice, 
but  had  a  narrower  and  otherwise  different  signification;  for 
not  only  did  the  court  (in  order  that  it  might  have  some  rule 
to  proceed  by,  and  not  leave  the  rights  of  individuals  to 
depend  solely  on  the  particular  opiaion  of  the  party  holding 
the  great  seal),  strictly  adhere  to  principles  which  have  been 
successively  enunciated  by  its  various  judges  in  adjudicating 
on  the  cases  which  have  been  brought  before  them,  notwith- 
standing the  enforcement  of  such  principles  might  in  par- 
ticular instances  occasion  injustice ;  but  also,  as  always  must 
be  the  case,  left  many  matters  of  natural  justice  to  be  disposed 
of  in  foro  conscientice,  fi:om  the  impossibility  of  framing 
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general  rules  respecting  them,  and  from  the  mischief  and 
inconvenience  which  would  arise  from  attempting  judicially 
to  enforce  such  moral  duties  as  charity,  gratitude  or  kindness, 
or  even  positive  engagements  which  are  not  founded  on  a 
good  or  valuable  consideration.  And,  forther,  a  great  portion 
of  natural  justice  is  embraced  in  the  rules  and  enactments  by 
which  the  decisions  of  courts  of  common  law  were  governed 
and  was  left  to  be  administered  in  such  courts ;  so  that  only 
a  portion  of  natural  justice,  and  that  in  a  modified  sense, 
was  administered  in  Chancery  ( Sto.  ch.  1). 

Equity,  therefore,  in  its  technical  sense,  as  distinguished 
from  natural  and  universal  equity  or  justice,  and  the  statutory 
jm^isdiction  of  the  Court  of  Chancery,  and  from  law  techni- 
cally so  called,  may  well  be  described  as  "  a  portion  of  justice 
or  natural  equity,  not  embodied  in  legislative  enactments,  or 
in  the  rules  of  common  law,  yet  modified  by  a  due  regard 
thereto,  and  to  the  complex  relations  and  conveniences  of  an 
artificial  state  of  society,  and  administered  in  regard  to  cases 
where  the  particular  rights,  in  respect  of  which  relief  is 
sought,  come  within  some  general  class  of  rights  enforced  at 
law,  or  may  be  enforced  without  detriment  or  inconvenience 
to  the  community;  but  where,  as  to  such  particular  rights, 
the  ordinary  courts  of  law  cannot  or  originally  did  not  clearly 
afford  any  or  adequate  relief,  at  least  not  without  circuity  of 
action  or  multiplicity  of  suits,  or,  if  they  can  or  did,  cannot 
or  did  not  give  such  beneficial  or  frill  relief,  from  want  of 
power  to  direct  such  restrictions,  adjustments,  compensations, 
qualifications  or  conditions  as  may  be  requisite  for  the  pre- 
servation of  the  rights  of  all  interested  in  the  property  in 
litigation  "(S.  M.  2). 

If  there  was  a  proper  remedy  at  law,  or  in  some  other 
court  or  way,  the  Court  of  Chancery  generally  refused  to 
relieve,  even  if  it  had  jurisdiction  (7  Eq.  185  ;  11  Eq.  115; 
4  Ch.  356;  5  Ch.  219),  as  where  the  question  was  as  to  the 
legal  estate  (6  Ch.  147),  where  the  Bankruptcy  Court  had 
jurisdiction  and  was  deemed  the  proper  tribunal  (8  Ch.  214 — 
555),  where  there  was  a  good  defence  at  law  (8  Ch.  369). 
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The  equity,  which  was  administered  in  chancery,  is  divi- 
sible into  three  kinds:  1st,  Exclusive;  2nd,  Concurrent; 
and  3rd,  Assistive  (Sto.  75).  Under  the  first,  equity  re- 
lieved respecting  those  rights  for  which  there  was  no  remedy 
in  the  ordinary  courts  of  judicature,  notwithstanding  they 
were  or  are  of  a  character  demanding  judicial  sanction  and 
interposition,  and  came  within  some  class  of  rights  there 
enforced  or  capable  of  being  so,  not  only  in  particular 
instances,  and  for  the  benefit  of  particular  individuals,  but  in 
aU  cases,  and.  to  the  advantage  of  the  public  (Ibid.  ch.  1 ; 
Mit.  4  and  111);  thus,  for  example,  in  most  cases  of  trusts, 
and  in  many  cases  of  accidents,  mistakes,  frauds,  penalties 
and  forfeitures,  and  of  anticipated  loss  or  Injury,  as  courts  of 
law  could  not,  equity  exclusively  afforded  relief,  and  the  fact 
that  the  legislature  had  granted  the  coiurts  of  law  the  power 
of  relieving  did  not  without  express  enactment  oust  the  juris- 
diction of  the  Court  of  Chancery  (8  Ch.  83). 

In  many  cases,  also,  where  there  were  rights  on  each  side, 
as  courts  of  law,  either  fi:om  their  particular  formulae  or  from 
want  of  proper  machinery,  were  unaUe  to  adapt  their  de- 
cisions to  all  the  various  and  intricate  circumstances  of  the 
case,  and  properly  take  care  of  the  rights  of  all,  but  could 
only  in  general  pronounce  a  positive  judgment  for  or  against 
the  plaintifi^  the  Court  of  Chancery  took  upon  itself  to  inter- 
fere and  do  what  was  just  between  all  parties,  and  frequently 
asserted  an  exclusive  jurisdiction  by  granting  an  injunction 
against  proceeding  in  the  other  courts. 

In  some,  however,  of  the  above  class  of  cases,  as  well  as  in 
many  others,  the  Court  of  Chancery  had  only  a  concurrent 
jurisdiction ;  thus,  if  adequate  and  complete  relief  was  ob- 
tainable at  law,  but  not  without  circuity  of  action  (as  where 
though  one  was  primarily  liable  another  was  ultimately  so), 
or  multiplicity  of  suits  (as  in  many  cases  of  contribution), 
equity  interfered  and  gave  complete  justice  in  a  single  suit. 
And  in  cases  of  contracts,  as  courts  of  law  could  only  give 
damages  for  their  breach,  equity  would,  where  damages  would 
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not  be  a  complete  compensation,  enforce  their  specific  per- 
formance. 

In  cases,  also,  in  wliich  the  courts  of  law  originally  did 
not  give  but  afterwards  gave  adequate  relief,  equity,  unless 
prevented  by  legislative  enactment,  continued  its  jurisdiction, 
and  exercised  it  concurrently  with  the  other  courts ;  for  if 
the  jurisdiction  of  chancery  necessarily  ceased  as  soon  as 
another  court  assumed  jurisdiction,  it  would  have  involved 
the  administration  of  justice  in  the  greatest  confusion  and 
uncertainty,  and  been  otherwise  extremely  detrimental  (Sto. 
63  a,  81). 

The  Court  of  Chancery  had  also  jurisdiction  when  it  was 
doubtful  whether  the  other  courts  could  or  could  not  give 
adequate  relief;  and  in  matters  which  were  properly  cogni- 
zable and  relievable  at  law,  but,  firom  deficiency  of  evidence, 
the  required  assistance  could  not  there  be  obtained,  the  Court 
of  Chancery  acted  in  its  auxiliary  or  assistive  capacity,  and 
provided  the  other  courts  with  the  necessary  evidence,  by 
compelling  a  discovery  on  oath,  or  granting  a  commission  for 
the  examination  of  witnesses. 

In  cases,  however,  where  no  such  assistance  was  required, 
and  it  was  clear  the  courts  of  ordinary  judicature  could  always 
give  adequate  relief  without  circuity  of  action  or  multiplicity 
of  suits,  and  also  take  care  of  the  rights  of  all  persons  inte- 
rested, equity  had  no  jurisdiction  ( Sto.  ch.  1,  3).  It  also,  in 
some  cases,  notwithstanding  it  had  fuU  jurisdiction,  declined 
to  exercise  it,  on  the  ground  that  some  other  tribunal,  as  the 
Bankruptcy  or  County  Court,  could  more  properly  or  advan- 
tageously dispose  of  the  matter ;  or  because  it  had  first  become 
seised  of  it  (4  Ch.  356 ;  5  Ch.  219  ;  6  Ch.  842);  or  because, 
from  its  being  a  question  of  disputed  facts,  a  jury  at  law  could 
best  dispose  of  it  (8  Ch.  22,  695). 

The  way  in  which  chancery  differed  from  law  was  chiefly, 
1st,  In  its  modes  of  Proof;  2nd,  Trial;  3rd,  Relief  (Sto. 
ch.  44).  As  to  the  first,  in  the  ordinary  courts  of  law,  the 
matter  in  dispute  was  and  is  proved  by  a  viv^  voce  examiaa- 
tion  of  witnesses  in  open  court  before  a  jury,  who  have  to 
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find  the  trutli  of  tlie  facts,  and  a  judge,  who  presides ;  so  that 
the  manner  and  conduct  of  the  witnesses  are  visible  to  those 
who  have  on  their  evidence  to  determine  between  the  litigant 
parties ;  and  thus,  and  by  means  of  a  searching  cross-exami- 
nation before  them,  deception  is  as  far  as  possible  prevented, 
and  proper  weight  given  to  the  evidence  of  each  witness ; 
while  in  chancery,  the  witnesses,  instead  of  beiag  examined 
in  open  court  before  the  person  who  has  to  decide  on  their 
statements,  were  (until  various  alterations  were  made)  pri- 
vately examined,  previous  to  the  hearing,  before  examiners  of 
the  court  or  examiners  or  commissioners  specially  appointed 
for  the  purpose,  and  in  former  times  from  written  interroga- 
tories prepared  on  behalf  of  the  plaintiffs  and  defendants ;  and 
although  the  mode  or  way  of  taking  evidence  and  the  exami- 
nation of  witnesses  was  whoUy  altered  by  the  15  &  16  Vict. 
c.  86,  s.  28  et  seq.  and  c.  80,  and  23  &  24  Vict.  c.  128,  and 
the  orders  of  the  court  thereon,  particularly  the  Consoli- 
dated Orders  of  Hilary  Term,  1860,  and  the  orders  of 
February,  1861,  so  that  witnesses  could  be  cross-examined  in 
open  court,  yet  the  evidence  was  generally  taken  by  affidavit, 
or  the  witnesses  were,  previously  to  the  hearing,  privately 
examined  before  one  of  the  two  examiners  of  the  court  or  an 
examiner  specially  appointed  for  the  purpose. 

Although  the  mode  adopted  by  the  Court  of  Chancery 
may  appear  less  likely  to  elicit  truth  and  enable  the  proper 
value  of  each  statement  to  be  estimated,  yet  the  confusion 
and  intimidation  frequently  arising  from  an  examination  in 
open  court  is  thus  prevented,  as  well  as  the  loss  of  much 
valuable  time. 

The  Court  of  Chancery  had  also,  previous  to  the  passing 
of  the  recent  acts  on  evidence  (14  &  15  Vict.  c.  99,  &c.), 
and  the  powers  awarded  to  the  other  courts,  this  advan- 
tage over  these  courts  (excepting  the  new  County  Courts), 
that  it  could  compel  the  defendant  to  answer  on  oath  the 
charges  of  the  plaintiff,  and  thus  enable  relief  to  be  afforded 
where,  if  such  evidence  was  not  allowed,  the  greatest  injustice 
might  have  occurred :  for  how  numerous  are  the  transactions 
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of  daily  life  in  which  the  attendant  circumstances  are  unknown 
to  aU  but  the  parties  concerned,  and  how  numberless  the  acts 
of  which  the  perpetrator  is  alone  cognizant !  (  Sto.  1484, 1485  ; 
D.  C.  P.  801). 

The  mode,  however,  formerly  adopted  for  taking  evidence 
was  undoubtedly  not  altogether  suited  for  the  attainment,  as 
it  ought,  of  cheap,  speedy  and  certain  justice ;  for  the  prac- 
tice ai privately  examining  the  witnesses,  and  of  using  written 
interrogatories  (frequently  prepared  without  an  accurate 
knowledge  of  what  the  respective  witnesses  could  prove), 
generally  occasioned  great  delay  and  expense,  as  well  as  fre- 
quent defects  in  the  proofs  required.  The  uncertainty  thus 
arising  as  to  what  proof  each  witness  could  or  did  give  (which 
by  an  oral  and  public  examiaation  is  generally  avoided),  led 
in  practice  to  the  frequent  and  unnecessary  repetition  of 
evidence,  so  that  a  great  and  needless  mass  of  written  evi- 
dence was  often  accumulated  at  great  expense  and  loss  of 
time ;  and,  further,  the  above  mode  of  examination  nearly 
altogether  deprived  the  parties  of  the  beneficial  effects  atten- 
dant on  a  proper  cross-examination,  and  it  was  consequently 
thought  that  considerable  advantage  would  arise  (as  has 
arisen)  from  carrying  out  the  suggestions  of  the  Chancery 
Commissioners  in  their  Report  for  the  year  1852  (p.  22), 
that  the  court  should  have  full  power  to  caU  and  examine  any 
witness,  and  that  affidavits  should,  subject  to  proper  rules 
and  regulations,  be  made  generally  admissible,  especially  for 
the  proof  of  formal  matters,  and  also  of  other  facts,  when  not 
objected  to  by  the  other  side ;  and  that  where  affidavits  could 
not  safely  be  used,  the  witnesses'  examination  should  be  taken 
orally  in  the  presence  of  the  parties  or  their  legal  advisers 
(not  the  public),  before  some  competent  person  accustomed 
to  the  examination  of  witnesses,  and  practically  conversant 
with  the  law  of  evidence,  and  that  such  examination  should 
be  taken  down  in  a  narrative  form,  and  after  its  coiTcctness 
had  been  certified  by  the  signature  of  the  witness,  should  be 
signed  by  the  examiner  and  transmitted  to  the  proper  office. 

Accordingly,  by  the  act  which  in  the  year  1852  was  passed 


NATURE  OF  EQUITY.  21 

for  amending  the  practice  and  course  of  procedure  of  the  Court 
of  Chancery  (15  &  16  Vict.  c.  86),  the  recommendations  of 
the  commissioners  on  those  points  were  adopted,  and  a  com- 
plete change  made  in  the  then  practice  or  mode  of  taking 
evidence,  and  plaintiffs  and  defendants  were  respectively 
enabled  to  support  or  oppose  the  case  by  affidavit  or  oral 
evidence  (see  sect.  28  et  seq.  and  the  Orders  of  Court  of  1860, 
1861). 

2nd.  As  to  trial.  That,  instead  of  being,  as  at  law,  before 
a  jury,  who  have  to  inquire  as  to  the  truth  of  the  facts,  and 
give  their  verdict  thereon,  and  a  presiding  judge,  who  decides 
on  any  points  of  law  that  arise,  and  guides  and  directs  the 
jury,  and  afterwards  adjudicates  on  their  verdict,  was,  in  the 
Court  of  Chancery,  without  any  jury  at  all,  but  before  a 
judge,  who  decided  both  the  law  and  the  facts ;  and  although 
by  the  act  of  21  &  22  Vict.  c.  27,  certain  causes  in  the  Court 
of  Chancery  could  be  tried  before  a  jury,  it  was  only  in  very 
few  cases  that  they  were  so  tried. 

Although  in  matters  which  affect  the  life,  liberty  or  repu- 
tation of  individuals,  and  in  many  others,  which  are  decided- 
before  the  courts  of  ordinary  judicature,  no  system  can  per- 
haps be  better  adapted  than  a  trial  before  a  body  of  twelve 
countrymen,  who  have  similar  sentiments,  pursuits  or  occu- 
pations to  those  of  the  contending  parties,  guided  by  the 
assistance  and  counsel  of  the  presiding  judge ;  yet  in  most 
cases  in  which  the  Court  of  Chancery  was  called  upon  to 
decide,  it  seemed  better,  especially  when  the  high  character 
and  ability  of  our  judges  are  considered,  to  leave  the  deter- 
mination both  of  the  facts  as  well  as  of  the  law  to  them,  for 
generally  the  cases  in  the  Court  of  Chancery  were  of  si^ch  a 
different  nature  to  those  at  law,  that  they  seldom  required  the 
protection  or  assistance  of  a  jury,  but  rather  called  for  the 
decision  of  one  who  had  been  particularly  trained  to  inves- 
tigate the  modes  of  fraud,  and  to  reconcile  the  conflicting 
statements  which  both  sides  advanced  on  their  own  behalves ; 
and  if  cases  occurred  in  which  a  trial  before  a  jury  was  thought 
necessary,  the  judges  of  that  court  had  always  ftiU  power  to 
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direct  one ;  and  under  the  provisions  of  the  14  &  15  Vict.  c.  83, 
and  21  &  22  Vict.  c.  27,  they  were  authorized  to  call  in,  if 
they  deemed  it  necessary  or  proper,  the  assistance  of  a  com- 
mon law  judge,  and  they  on  special  occasions  exercised  such 
power  (D.  C.  P.  846). 

By  the  system  of  the  late  Court  of  Chancery,  especially  as 
altered  and  improred  by  the  Act  of  1852  and  the  subsequent 
acts  and  orders  passed  and  made  previously  to  and  up  to  the 
time  of  this  court's  amalgamation  with  the  other  courts  in 
1875,  a  greater  certainty  of  decision  was  assuredly  attained 
than  could  have  been  by  the  adoption  of  the  legal  mode; 
and  even  if  such  system  might,  in  some  particular  instance, 
lead  to  an  erroneous  decision,  still  it  must  be  admitted  that, 
with  respect  to  the  nation  at  large,  for  whom,  and  not  for 
the  individual,  laws  and  regulations  are  made,  certainty  in 
any  branch  of  judicature  is  most  desirable,  even  if  it  cannot 
be  attained  without  occasional  injustice  (D.  C.  P.  844; 
S.  M.  13 ;  Sto.  ch.  1).  The  very  few  cases  in  which  appli- 
cation is  made  for  a  jury  in  the  County  Courts,  and  is  now 
made  in  cases  before  the  Chancery  Division  of  the  High 
Court  of  Justice,  plainly  show,  that,  for  the  determination  of 
most  civil  rights,  the  intervention  of  a  jury  is  not  desired  by 
the  nation. 

3rd.  With  respect  to  the  relief.  In  equity,  although  the 
proceedings  in  most  cases  were  formerly  more  complex,  dila- 
tory and  expensive  than  in  the  courts  of  common  law,  and  in 
many  cases,  notwithstanding  the  various  improvements  of  the 
practice  of  the  Chancery  Courts,  necessarily  continued  so  by 
reason  of  the  number  of  the  persons  generally  interested  and 
the  frequent  complexities  of  the  case,  yet  jfrom  these  very  cir- 
cumstances the  judge  had  power  to  look  to  all  the  rights,  both 
equitable  and  legal,  of  all  parties  interested,  and  make  his 
decree  with  such  qualifications,  conditions,  and  regulations, 
as  would  properly  mete  out  justice  to  all ;  while  at  law, 
although  the  proceedings  were  generally  simple,  a  decision 
was- necessarily  given  either  for  the  plaintiflf  or  defendant,  so 
that  where  each  had  rights  against  the  other,  such  rights 
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could  there  seldom  be  fully  adjusted,  and  when  the  parties 
had  remedies  over  against  other  individualSj  relief  could  not  be 
adequately  afforded  without  circuity  of  action  and  multiplicity 
of  suits,  which  occasioned  immense  expense. 

Nor  even  could  justice  in  all  cases  thus  be  obtained,  for 
the  machinery  and  powers  of  the  ordinary  courts  were  neither 
framed  nor  suited  for  cases  which  involved  any  great  com- 
plexity of  facts,  length  of  detail,  or  a  mixture  of  numerous 
or  different  rights  or  liabilities  (Sto.  26 — 29),  and  notwith- 
standing the  various  acts  which,  previously  to  the  Judicature 
Acts,  were  passed  for  allowing  equitable  defences  and  giving 
the  Common  Law  Courts  equitable  powers,  it  was  found  in 
practice  that  it  was  only  in  a  few  cases  that  such  defences 
and  powers  could  be  beneficially  adopted  and  exercised. 
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CHAPTEE  V. 

THE  JUDICATDEE  ACTS  AND  PEESENT  COURT  OR  TRIBUNAL 
OF  EQUITY. 

On  the  1st  of  November,  1875,  the  separate  existence  of 
the  High  Court  of  Chancery  ceased,  for  by  the  before- 
mentioned  acts  of  the  36  &  37  Vict.  c.  66  and  38  &  39  Vict, 
c.  77  (the  Supreme  Court  of  Judicature  Acts,  1873,  1875), 
which  came  into  operation  on  such  1st  November,  the  Court 
of  Chancery  was,  by  sect.  3  of  the  first  act,  amalgamated  with 
the  Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer, 
Admiralty,  Probate,  Divorce  and  Matrimonial  Causes,  and 
united  into  "  one  Supreme  Court  of  Judicature,"  consisting 
(sect.  4)  of  two  Permanent  Divisions,  one  under  the  name  of 
"  Her  Majesty's  High  Court  of  Justice,"  which  should  have 
and  exercise  original  jurisdiction  with  such  appellate  juris- 
diction jfrom  inferior  courts  as  therein  mentioned;  and  the 
other  of  which,  under  the  name  of  "  Her  Majesty's  Court  of 
Appeal,"  should  have  and  exercise  appellate  jurisdiction,  with 
such  original  jurisdiction  as  therein  mentioned  as  may  be 
incident  to  the  determination  of  any  appeal. 

The  London  Court  of  Bankruptcy,  however,  was  retained 
and  continued,  for,  by  the  9th  section  of  the  1875  Act,  it  was 
declared  that  such  Court  of  Bankruptcy  should  not  be  united 
with  the  Supreme  Court,  nor  the  jurisdiction  thereof  be 
transferred  to  the  High  Court,  but  continue  as  it  previously 
was;  the  appeals  therefrom,  nevertheless,  being  to  the  new 
Court  of  Appeal. 

By  the  16th  section  of  the  1873  Act,  the  jurisdiction  of  the 
High  Court  of  Chancery  as  a  common  law  court  as  well  as 
a  court  of  equity,  including  the  jurisdiction  of  the  Master  of 
the  Eolls  as  a  judge  or  master  of  the  Court  of  Chancery, 
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and  any  jurisdiction  exercised  by  him  in  relation  to  the 

Court  of  Chancery  as  a  common  law  court,  was  transferred 

to  and  vested  in  the  High  Court  of  Justice ;  but  by  the 

17th  section  it  is  declared  that — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of  Appeal  in 

Chancery,  or  of  the  same  court  sitting  as  a  Court 

of  Appeal  in  Bankruptcy ; 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in  Chancery 

of  the  county  palatine  of  Lancaster; 
(3.)  Any  jurisdiction  usually  vested  in  the  Lord  Chan- 
cellor, or  in  the   Lords  Justices  of  Appeal  in 
Chancery,  or  either  of  them,  in  relation  to  the 
custody  of  the    persons    and    estates    of   idiots, 
lunatics,  and  persons  of  unsound  mind ; 
(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 
relation  to  grants  of  letters  patent  or  the  issue  ol 
commission  or  other  writings,  to  be  passed  under 
the  great  seal  of  the  United  Kingdom; 
(5.)  Any  jurisdiction  exercised  by  the  Lord  Chancellor  in 
right  of  or  on  behalf  of  her  Majesty,  as  visitor 
of  any    college,    or    of  any   charitable   or   other 
foundation; 
(6.)  Anyjurisdictionof  the  Master  of  the  Bolls  in  relation 
to  records  in  London,  or  elsewhere  in  England ; 
should  not  be  transferred  to  or  vested  in  the  said  High  Court 
of  Justice. 

And  by  the  12th  section  of  the  1873  Act  it  was  declared, 
that  if  in  any  case  not  expressly  provided  for  by  the  act,  a 
liability  to  any  duty  or  any  authority  or  power  not  incident 
to  the  administration  of  justice  in  any  court,  whose  jurisdic- 
tion was  transferred  by  that  act  to  the  High  Court  of  Justice, 
should  have  been  imposed  or  conferred  by  any  statute,  law 
or  custom  upon  the-  judges  or  any  judge  of  any  of  such 
courts,  save  as  therein  mentioned,  every  judge  of  the  said 
High  Court  should  be  capable  of  performing  and  exercising, 
and  should  be  liable  to  perform  and  empowered  to  exercise 
every  such  duty,  authority  and  power  in  the  same  manner  as 
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if  the  act  had  not  passed,  and  as  if  he  had  been  duly 
appointed  the  successor  of  a  judge  liable  to  such  duty  or 
possessing  such  authority  or  power  before  the  passing  of  the 
act;  and  any  such  duty,  authority  or  power  imposed  or  con- 
ferred by  any  statute,  law  or  custom  in  any  such  case  as 
aforesaid  upon  the  Lord  Chancellor,  the  Lord  Chief  Justice 
of  England,  the  Master  of  the  KoUs,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  or  the  Lord  Chief  Baron,  should  con- 
tinue to  be  performed  and  exercised  by  them  respectively 
and  by  their  respective  successors  in  the  same  manner  as  if 
the  act  had  not  passed. 

Notwithstanding,  however,  the  amalgamation  of  the  Court 
of  Chancery  and  other  courts  of  this  country,  the  High 
Court  of  Justice  is,  for  the  more  convenient  despatch  of 
business,  by  the  31st  section  of  the  1873  Act  divided  into 
five  divisions,  of  which  the  first,  called  the  "  Chancery 
Division,"  consists  of  the  Lord  Chancellor  (who  is  president 
thereof),  the  Master  of  the  Kolls  and  the  Vice-ChanceUors 
of  the  Court  of  Chancery,  or  such  of  them  as  shall  not  be 
appointed  ordinary  judges  of  the  Court  of  Appeal,  and  any 
judge  of  any  of  the  said  divisions  may  be  transferred  by 
her  Majesty  under  her  royal  sign  manual  from  one  to 
another  of  the  said  divisions. 

Upon  any  vacancy  happening  among  the  judges  of  the 
High  Court,  the  judge  appointed  to  fiU  such  vacancy 
becomes,  subject  to  the  provisions  of  the  actj  and  to  any 
rules  of  court  made  pursuant  thereto,  a  member  of  the  same 
division  to  which  the  judge  whose  place  has  become  vacant 
belonged;  and,  by  sect.  32,  her  Majesty  in  Council  can,  fi-om 
time  to  time,  upon  any  report  or  recommendation  of  the 
council  of  judges  of  the  Supreme  Court,  order  that  any 
reduction  or  increase  in  the  number  of  divisions  of  the 
High  Court  of  Justice,  or  in  the  number  of  the  judges  of 
the  court  who  may  be  attached  to  any  such  division,  may, 
pursuant  to  such  report  or  recommendation,  be  carried  into 
effect. 

By  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict. 
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c.  59),  certain  amendments  are  (sects.  15,  16  et  seq.)  made, 
as  to  "the  Court  of  Appeal;"  and,  by  sect.  17  e<  seq.,  as  to 
the  business  and  judges  of  the  High  Court,  and  the  law  in 
respect  of  the  appellate  jurisdiction  of  the  House  of  Lords 
altered  and  amended. 

By  the  11th  section  of  the  1875  Act  the  plaintiff  is  allowed 
to  commence  his  proceedings  in  any  diA^sion  of  the  High 
Court  which  he  may  think  fit,  subject  to  the  power  of  the 
court,  when  necessary  or  proper,  to  transfer  the  same ;  but 
subject  thereto  and  the  rules  and  regulations  to  be  from  time 
to  time  made,  the  34th  section  of  the  1873  Act  assigns  to 
the  Chancery  Division  of  the  High  Court : — 

(1.)  All  causes  and  matters  pending  in  the  Court  of  Chan- 
cery at  the  commencement  of  the  act ; 
(2.)  All  causes  and  matters  to  be  commenced  after  the 
commencement  of  the  act,  under  any  act  of  parlia- 
ment by  which  exclusive  "jurisdiction  in  respect  to 
such  causes  or  matters  had  been  given  to  the  Com-t 
of  Chancery,  or  to  any  judges  or  judge  thereof 
respectively,  except  appeals  from  County  Courts ; 
(3.)  All  causes  and  matters  for  any  of  the  following  pur- 
poses : — 

The  administration  of  the  estates  of  deceased 

persons ; 
The  dissolution  of  partnership,  or  the  taking  of 

partnership  or  other  accounts ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raising  of  portions,  or  other  charges  on  land ; 
The  sale  and  distribution  of  the  proceeds  of  pro- 
perty, subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  private ; 
The  rectification,  or  setting  aside  or  cancellation, 

of  deeds  or  other  written  instruments ; 
The  specific  performance  of  contracts  between 
vendors  and  purchasers  of  real  estates,  including 
contracts  for  leases ; 
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The  partition  or  sale  of  real  estates  ; 
The  wardships  of  infants  and  the  care  of  infants' 
estates. 

Various  rules  and  regulations  have  been  made  respecting 
the  procedure  and  pleadings  and  conduct  of  the  business  ot 
the  courts,  to  which  the  reader  is  referred,  and  to  which 
reference  will,  when  necessary,  be  made. 

The  Judicature  Acts  also,  for  the  better  amalgamating 
and  administering  law  and  equity,  made  various  alterations 
in  the  law  of  the  courts,  and  in  particular  the  1873  Act,  by 
its  24th  section,  enacted  that,  "  In  every  civil  cause  or  matter 
commenced  in  the  High  Court  of  Justice,  law  and  equity 
shall  be  administered  by  the  High  Court  of  Justice  and. 
the  Court  of  Appeal  respectively,  according  to  the  mles  fol- 
lowing : — 

"1.  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief  upon  any  equitable 
ground  against  any  deed,  instrument,  or  contract,  or  against 
any  right,  title  or  claim  whatsoever  asserted  by  any  defen- 
dant or  respondent  in  such  cause  or  matter,  or  to  any  relief 
founded  upon  a  legal  right  which  theretofore  could  only  have 
been  given  by  a  court  of  equity,  the  said  courts  respectively 
and  every  judge  thereof  shall  give  to  such  plaintiff  or  peti- 
tioner such  and  the  same  relief  as  ought  to "  have  been  given 
by  the  Court  of  Chancery  in  a  suit  or  proceeding  for  the 
same  or  the  like  purpose  properly  instituted  before  the  pass- 
ing of  this  act. 

"  2.  If  any  defendant  claim  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ground  against 
any  deed,  instrument  or  contract,  or  against  any  right,  title 
or  claim  asserted  by  any  plaintiff  or  petitioner  in  such  cause 
or  matter,  or  alleges  any  ground  of  equitable  defence  to  any 
claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  the 
said  courts  respectively  and  every  judge  thereof  shall  give  to 
every  equitable  estate,  right  or  ground  of  relief  so  claimed, 
and  to  every  equitable  defence  so  alleged,  such  and  the  same 
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effect  by  way  of  defence  against  the  claim  of  sucli  plaintiff  or 
petitioner  as  tlie  Court  of  Chancery  ought  to  have  given  if 
the  same  or  the  like  matters  had  been  relied  on  by  way  of 
defence  in  any  suit  or  proceeding  instituted  in  that  court  for 
the  same  or  the  like  purpose  before  the  passing  of  this  act. 

"  3.  The  said  courts  respectively,  and  every  judge  thereof, 
shall  also  have  power  to  grant  to  any  defendant  in  respect  oi 
any  equitable  estate  or  right  or  other  matter  of  equity,  and 
also  in  respect  of  any  legal  estate,  right  or  title  claimed  or 
asserted  by  him,  all  such  relief  against  any  plaintiff  or  peti- 
tioner as  such  defendant  shall  have  properly  claimed  by  his 
pleading,  and  as  the  said  courts  respectively,  or  any  judge 
thereof,  might  have  granted  in  any  suit  instituted  for  that 
purpose  by  the  same  defendant  against  the  same  plaintiff  or 
petitioner,  and  also  aU  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or  matter,  and  in  like 
manner  claimed  against  any  other  person,  whether  already  a 
party  to  the  same  cause  or  matter  or  not,  who  shall  have  been 
duly  served  with  notice  in  writing  of  such  claim  pursuant  to 
any  rule  of  court,  or  any  order  of  the  court,  as  might 
properly  have  been  granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose;  and  every  person  served  with 
any  such  notice  shall  thenceforth  be  deemed  a  party  to  such 
cause  or  matter,  with  the  same  rights  in  respect  of  his  defence 
against  such  claim  as  if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  defendant. 

"  4.  The  said  courts  respectively,  and  every  judge  thereof, 
shall  recognize  and  take  notice  of  all  equitable  estates,  titles 
aaid  rights,  and  all  equitable  duties  and  liabilities  appearing 
incidentally  in  the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  would  have  recog- 
nized and  taken  notice  of  the  same  in  any  suit  or  proceeding 
duly  instituted  therein  before  the  passing  of  this  act. 

"  5.  No  cause  or  proceeding  at  any  time  pending  in  the 
High  Court  of  Justice  or  before  the  Court  of  Appeal  shall 
be  restrained  by  prohibition  or  injunction,  but  every  matter 


30  JUDICATUEE  ACTS. 

of  equity  on  wtich  an  injunction  against  the  prosecution  of 
any  such  cause  or  proceeding  might  have  been  obtained  if 
this  act  had  not  passed,  either  unconditionally  or  on  any 
terms  or  conditions,  may  be  relied  on  by  -way  of  defence 
thereto :  Provided  always,  that  nothing  in  this  act  contained 
shall  disable  either  of  the  said  courts  from  directing  a  stay 
of  proceedings  in  any  cause  or  matter  pending  before  it  if  it 
shall  think  fit;  and  any  person,  whether  a  party  or  not  to  any 
such  cause  or  matter,  who  would  have  been  entitled,  if  this 
act  had  not  passed,  to  apply  to  any  court  to  restrain  the 
prosecution  thereof,  or  who  may  be  entitled  to  enforce  by 
attachment  or  otherwise  any  judgment,  decree,  rule  or  order 
contrary  to  which  all  or  any  part  of  the  proceedings  in  such 
cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  to  the  said  courts  respectively,  by  motion  in  a  sum- 
mary way,  for  a  stay  of  proceedings  in  such  cause  or  matter, 
either  generally  or  so  far  as  may  be  necessary  for  the  purpose 
of  justice ;  and  the  court  shall  thereupon  make  such  order 
as  shall  be  just. 

"  6.  Subject  to  the  aforesaid  provisions  for  giving  effect  to 
equitable  rights  and  other  matters  of  equity  in  manner  afore- 
said, and  to  the  other  express  provisions  of  this  act,  the  said 
courts  respectively,  and  every  judge  thereof,  shall  recognize 
and  give  effect  to  all  legal  claims  and  demands,  and  aU 
estates,  titles,  rights,  duties,  obligations  and  liabilities  existing 
by  the  common  law  or  by  any  custom,  or  created  by  any 
statute,  in  the  same  manner  as  the  same  would  have  been 
recognized  and  given  effect  to  if  this  act  had  not  passed  by 
any  of  the  courts  whose  jurisdiction  is  hereby  transferred  to 
the  said  High  Court  of  Justice. 

"  7.  The  High  Court  of  Justice  and  the  Court  of  Appeal 
respectively,  in  the  exercise  of  the  jurisdiction  vested  in  them 
by  this  act  in  every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant,  and  shall  grant, 
either  absolutely  or  on  such  reasonable  terms  and  conditions 
as  to  them  shall  seem  just,  all  such  remedies  whatsoever  as 
any  of  the  parties  thereto  may  appear  to  be  entitled  to  in 
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respect  of  any  and  every  legal  or  equitable  claim'  properly 
brought  forward  by  them  respectively  in  such  cause  or 
matter ;  so  that,  as  far  as  possible,  all  matters  so  in  contro- 
versy between  the  said  parties  respectively  may  be  completely 
and  finally  determined,  and  all  multiplicity  of  legal  proceed- 
ings concerning  any  of  such  matters  avoided." 

And  by  the  25th  section  of  the  1873  Act,  as  amended  by  the 
10th  section  of  the  1875  Act,  it  is  enacted  that : — 

"1.  In  the  administration  by  the  court  of  the  assets  of  any 
person  who  may  die  after  the  commencement  of  this  act,  and 
whose  estate  may  pro'we  to  be  insufficient  for  the  payment  in 
Ml  of  his  debts  and  liabihties,  and  in  the  winding-up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the  payment  of  its 
debts  and  liabilities  and  the  costs  of  winding-up,  the  same 
rules  shall  prevail  and  be  observed  as  to  the  respective  rights 
of  secured  and  unsecured  creditors  and  as  to  debts  and  Kabi- 
lities  proveable,  and  as  to  the  valuation  of  annuities  and  future 
and  contingent  liabilities  respectively,  as  may  be  in  force  for 
the  time  being  imder  the  law  of  bankruptcy  with  respect  to 
the  estates  of  persons  adjudged  bankrupt;  and  aU  persons  who 
in  any  such  case  would  be  entitled  to  prove  for  and  receive 
dividends  out  of  the  estate  of  any  such  deceased  person,  or 
out  of  the  assets  of  any  such  company,  may  come  in  under 
the  decree  or  order  for  the  administration  of  such  estate  or 
under  the  winding-up  of  such  company,  and  make  such 
claims  against  the  same  as  they  may  respectively  be  entitled 
to  by  virtue  of  this  act. 

"  2.  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust  or  in  respect  of  any 
breach  of  such  trust  shall  be  held  to  be  barred  by  any  Statute 
of  Limitations. 

"  3.  An  estate  for  Hfe  without  impeachment  of  waste  shall 
not  confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  intention  to  confer  such 
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right  shall  expressly  appear  by  the  instrument  creating  such 
estate. 

"  4.  There  shaU  not,  after  the  commencement  of  this  act, 
be  any  merger  by  operation  of  law  only,  of  any  estate  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

"  5.  A  mortgagor  entitled  for  the  time  being  to  the  pos- 
session or  receipt  of  the  rents  and  profits  of  any  land,  as  to 
which  no  notice  of  his  intention  to  take  possession  or  to  enter 
into  the  receipt  of  the  rents  and  profits  thereof  shall  have 
been  given  by  the  mortgagee>  may  sue  for  such  possession  or 
for  the  recovery  of  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person. 

"  6.  Any  absolute  assignment  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of  charge  only) 
of  any  debt  or  other  legal  chose  in  action,  of  which  express 
notice  in  writing  shall  have  been  given  to  the  debtor,  trustee 
or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be  and  be  deemed  to  have  been  effectual  in  law  (subject 
to  all  equities  which  would  have  been  entitled  to  priority 
over  the  right  of  the  assignee  if  this  act  had  not  passed)  to 
pass  and  transfer  the  legal  right  to  such  debt  or  chose  in 
action  fi:om  the  date  of  such  notice,  and  all  legal  and  other 
remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
for  the  same  without  the  concurrence  of  the  assignor:  pro- 
vided always,  that  if  the  debtor,  trustee  or  other  person  liable 
in  respect  of  such  debt  or  chose  in  action  shaU  have  had 
notice  that  such  assignment  is  disputed  by  the  assignor  or  any 
one  claiming  under  him,  or  of  any  other  opposing  or  conflict- 
ing claims  to  such  debt  or  chose  in  action,  he  shaU  be  entitled, 
if  he  think  fit,  to  call  upon  the  several  persons  making  claim 
thereto  to  interplead  concerning  the  same,  or  he  may,  if  he 
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think  fit  pay  the  same  into  the  High  Court  of  Justice  under 
and  in  conformity  with  the  provisions  of  the  acts  for  the 
relief  of  trustees. 

"  7.  Stipulations  in  contracts  as  to  time  or  otherwise,  which 
would  liotj  before  the  passing  of  this  act,  have  been  deemed 
to  be  or  to  have  become  of  the  essence  of  such  contracts  in 
a  court  of  equity,  shall  receive  in  all  courts  the  same  con- 
struction and  effect  as  they  would  have  heretofore  received 
in  equity. 

"8.  A  mandamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by.an  interlocutory  order  of  the  court  in 
all  cases  in  which  it  shall  appear  to  the  court  to  be  just  or 
convenient  that  such  order  should  be  made,  and  any  such 
order  may  be  made  either  imconditionally  or  upon  such  terms 
and  conditions  as  the  court  shall  think  just ;  and  if  an  in- 
junction is  asked  either  before  or  at  or  after  the  hearing  of 
any  cause  or  matter  to  prevent  any  threatened  or  appre- 
hended waste  or  trespass,  such  injunction  may  be  granted  if 
the  court  shall  think  fit,  whether  the  person  against  whom 
such  injunction  is  sought  is  or  is  not  in  possession  under  any 
claim  of  title  or  otherwise,  or  (if  out  of  possession)  does  or 
does  not  claim  a  right  to  do  the  act  sought  to  be  restrained 
under  any  colour  of  title,  and  whether  the  estates  claimed  by 
both  or  by  either  of  the  parties  are  legal  or  equitable. 

"  9.  In  any  cause  or  proceeding  for  damages  arising  out 
of  a  collision  between  two  ships,  if  both  ships  shall  be  found 
to  have  been  in  fault,  the  rules  hitherto  in  force  in  the  Court 
of  Admiralty,  so  far  as  they  have  been  at  variance  with  the 
rules  in  force  in  the  courts  of  common  law,  shall  prevail. 

"  10.  In  questions  relating  to  the  custody  and  education  of 
infants  the  rules  of  equity  shall  prevail. 

"11.  Generally  in  all  matters  not  hereinbefore  particularly 
mentioned  in  which  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  the  common  law  with 
reference  to  the  same  matter  the  rules  of  equity  shall  pre- 
vail." 

In  a  schedule  to  the  1875  Act  are  contained  in  the  shape 
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of  orders  the  rules  to  be  observed  in  the  procedure  and 
practice  of  the  court,  under  which  it  is  directed  (Order  I.  r.  2) 
the  proceedings,  except  under  statutes  and  other  specified  and 
excepted  cases,  shall  be  by  "  an  action"  to  be  commenced  by  a 
writ  of  summons  endorsed  with  a  statement  of  the  nature  of  the 
claim  made  or  of  the  relief  or  remedy  required,  and  the  wa5r 
of  proceeding  is  pointed  out  and  various  directions  are  given; 
and  amongst  other  things  it  is  by  the  3rd  rule  of  the  19th 
Order  provided,  that  "  a  defendant  in  an  action  may  set  off 
or  set  up  by  way  of  counter-claim  against  the  claims  of  the 
plaintiff  any  right  or  claim,  whether  such  set-off  or  counter- 
claim sound  in  damages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action,  so  as  to  enable  the  court  to  pronounce  a  final 
judgment  in  the  same  action,  both  on  the  original  and  on  the 
cross  claim.  But  the  court  or  a  judge  may,  on  the  appli- 
cation of  the  plaintiff  before  trial,  if  in  the  opinion  of  the 
court  or  judge  such  set-off  or  counter-claim  cannot  be  con- 
veniently disposed  of  in  the  pending  action,  or  ought  not  to 
be  allowed,  refuse  permission  to  the  defendant  to  avail  himself 
thereof." 

The  Judicature  Acts  also  contain  full  powers  for  enabling 
the  alteration  of  the  rules  and  orders  contained  in  the  said 
schedule,  and  making  aU  such  fi-esh  orders  and  rules  as  may 
from  time  to  time  be  deemed  necessary  for  regulating  the 
practice  and  procedure  of  the  court  and  carrying  into  effect 
the  object  of  the  acts,  and  various  orders  have  already  been 
made;  but  for  information  thereon,  as  well  as  on  the  previous 
orders  and  the  Judicature  Acts,  the  reader  is  referred  to  the 
various  books  which  have  recently  been  published  on  such 
subject. 


(  35  ) 


CHAFTEK  VI. 

MAXIMS  AND  RULES  APPLICABLE  TO  EQUITY. 

In  equity,  as  well  as  at  law,  there  are  various  maxims  and 
rules  which  embrace  the  leading  principles  by  which  our 
courts  are  chiefly  guided;  and  before  further  proceeding  in 
the  investigation  of  equity,  it  seems  desirable  to  introduce 
some  of  the  principal,  by  which  the  Courts  of  Chancery 
were  guided,  and  by  which  the  courts  now  exercising  equity 
are  guided. 

1.  "Ubijus  ibi  remedium  "  is  a  maxim  which  goes  to  the 
very  foundation  of  both  law  and  equity ;  but  must  be  taken, 
not  as  simply  meaning  that  every  moral  right  has  a  remedy, 
but  that  every  right  which  is  considered  such,  either  at  law  or 
in  equity,  will  not  be  left  remediless ;  therefore  this  maxim 
solely  applies  to  rights  which  come  within  some  class  of  rights 
capable  of  judicial  enforcement,  without  occasioning  a  greater 
detriment  or  inconvenience  to  the  community  than  would 
arise  from  leaving  their  disposal  in  foro  conscienticB  ;  and  if 
there  is  any  right  of  this  kind  which,  by  reason  of  want  of 
evidence  or  otherwise,  no  adequate  relief  can  or  could  be 
obtained  at  law,  equity  will  assist,  without  the  person 
applying  has  lost  his  remedy  by  his  own  act  or  laches,  or 
some  other  person  has  an  equal  or  superior  equity  or  right 
against  him. 

For  example,  though  a  person  who  pays  for  necessaries 
supplied  to  a  deserted  wife,  or  lends  her  money  for  the 
purpose,  could  not,  at  law,  recover  the  amount,  he  could  do 
so  in  equity  {Jenner  v.  Morris,  29  L.  J.,  Eq.  923,  and  30 
L.  J.,  Eq.  361);  and  although  ihe  forum  for  the  recovery 
of  rents  was  generally  at  law,  yet  if  no  remedy  could  be 
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there  obtained,  from  uncertainty  as  to  the  property  out  of 
which  the  rent  issued,  or  as  to  the  amount  or  time  for 
payment,  or  where  a  discovery  or  apportionment  was  wanted, 
or  the  legal  remedy  was  obstructed  or  evaded  by  fraud,  or 
gone  without  laches,  or  was  inadequate,  incomplete,  or 
doubtful,  equity  afforded  assistance. 

At  law  there  is  no  distress  for  rent  out  of  tithes,  and  there 
are  rents  issuing  out  of  other  property  without  any  power  of 
distress,  or  person  who  can  be  sued  at  law  for  their  recovery, 
as  a  rent  given  by  wUl  (Sto.  684 — 686).  So  at  law  an 
underl^ssee  is  not  liable  to  the  original  lessor ;  yet  it  seems 
that  if  the  original  lessee  is  insolvent,  and  the  underlessee 
has  taken  possession,  and  there  is  no  distress  on  the  premises, 
a  suit  could  be  sustained  against  such  underlessee  (Ibid.  687) ; 
and  in  cases  where,  from  the  debtor's  interest  in  land  being 
equitable,  it  could  not  be  seized  at  law,  equity  relieved  (18 
Eq.  298). 

2.  "  Boni  judicis  est  ampliare  jurisdictionem "  is  also  a 
maxim  applicable  to  equity;  for  if  any  new  case  occurs  in 
which  some  remedy,  enforcible  without  detriment  to  the 
community,  is  justly  required,  equity  entertains  jurisdiction, 
and  gives  the  requisite  relief;  for  this  jurisdiction  originated 
chiefly  from  the  deficiency  of  sufficient  assistance  in  the 
courts  of  ordinary  judicature,  and  consequently  will,  when 
necessary,  extend  its  jurisdiction,  so  that  injustice  be  pre- 
vented, and  wrongs  receive  their  proper  remedies.  The 
judges,  however,  are  not  delegated  to  pronounce  new  laws, 
but  to  expound  the  o\A,jus  dicer e,  non  jus  dare;  and  it  is 
an  established  rule  stare  decisis,  where  the  same  or  analogous 
points  come  again  in  litigation,  in  order  to  keep  the  scales 
of  justice  even  and  steady,  and  the  decisions  of  the  court 
uniform  and  certain,  so  that  every  one  may  be  cognizant  of 
his  rights  and  lialjilities ;  but  this  rule  cannot  hold  where  the 
former  decision  is  evidently  "  contrary  to  reason  or  divine 
law;  for  in  those  cases  the  decision  was  never  correct,  for  law 
is  the  essence  of  reason;"  and  the  mere  recentness  of  the 
establishment  of  a  principle  is  no   argument    against  its 
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soundness,  if  it  is  consistent  with  legal  analogies,  and  not 
inconsistent  with  previous  decisions  (B.  L.  M.  109). 

3.  It  must  not,  however,  be  considered  that  equity  has  no 
fixed  rules  or  regulations,  or  that  its  decisions  differ,  as  Selden 
remarked,  like  the  Chancellor's  foot,  for  the  maxim  "  omnis 
innovatio  plus  novitate  perturbat  quam  utilitate  prodest"  is 
attended  to  here  as  well  as  at  law;  and  the  courts  of  equity, 
like  courts  of  ordinary  judicature,  are  governed  by  fixed  rules 
and  principles,  which  are  to  be  gathered  from  the  various 
decisions  and  orders  of  its  judges,  and  the  acts  of  parliament 
affecting  the  matter  or  court,  and  from  which  the  judges 
never  depart  without  very  just  and  cogent  reasons ;  for  if 
judges  were  to  determine  according  to  their  own  private 
views,  without  regard  to  the  known  laws  and  customs  of  the 
realm,  such  uncertainty  would  arise,  that  Justice  herself 
would  be  lost  in  a  sea  of  confiision,  and  the  most  mischievous 
consequences  would  ensue  to  the  community,  "miser a  est 
servitus,  ubi  jus  est  vagum  aut  incertumC^  and  it  has  gene- 
rally been  found,  that  whenever  a  standing  rule  of  law,  of 
which  the  reason,  perhaps,  could  not  be  remembered  or  dis- 
covered, has  been  wantonly  broken  in  upon,  the  wisdom  of 
the  rule  has  appeared  fi"om  the  inconveniences  which  have 
followed  the  innovations. 

4,  "  Equity  follows  the  law  "  was  a  maxim  of  frequent 
application,  notwithstanding  the  Court  of  Chancery  in  many 
cases  went  far  beyond  the  law  in  supplying  remedies;  and  now 
by  the  Judicature  Acts  of  1873,  1875,  various  maxims  or 
rules  of  equity,  instead  of  law,  are  made  to  prevail  (see 
pp.  31 — 33).  The  1 1th  rule  of  sect.  25  of  the  first  act  specially 
enacts  that  the  rules  of  equity  are  to  prevail  in  all  matters  in 
which  law  and  equity  conflict,  unless  where  it  is  otherwise 
provided. 

The  proper  meaning  of  this  maxim  appears  to  be,  that 
where  equity  gives  a  remedy  corresponding  with  a  recognized 
legal  one,  the  rules  relating  to  the  latter  are  strictly  followed;: 
but  where  it  gives  a  remedy  founded  whoUy  on  a,  principle  of 
its  own,  and  there  is  no  corresponding  course  of  relief  at  law. 
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there  it  acts  on  its  own  rules  (Sto.  64);  for  chancery  or 
equity  always  allowed  the  rules  of  law  and  legislative  enact- 
ments to  govern,  and  the  course  of  law  to  proceed,  as  far  as 
it  could,  without  sacrificing  claims  grounded  on  particular 
circumstances,  which  render  it  incumbent  upon  equity  to 
interfere,  in  accordance  with  the  maxim,  that  equity  suffers 
no  right  to  be  without  a  remedy. 

Thus  limitations,  whereby  equitable  estates  and  interests 
are  created  by  trusts  executed  (i.  e.,  a  trust  formally  and 
finally  declared  by  the  instrument  creating  it),  are  construed 
in  the  same  manner  as  similar  limitations  of  legal  estates  and 
interests  would  be  at  law;  so  that,  what  would  create  an 
estate  tail  in  the  one  case  would  also  in- the  other  ;  but  the 
same  construction  does  not  take  place  where  the  trusts  are 
executory  (  Viscount  Holmsdale  v.  West,  3  Eq.  474),  or  not 
formally  and  finally  declared  by  the  instrument  creating  them, 
but  only  mentioned  as  intended  to  be  so  declared  by  a  future 
instrument,  as,  for  example,  in  marriage  articles,  or  an  agree- 
ment for  a  lease  ;  for  in  these  cases  the  words  are  not  actual 
limitations,  but  simply  instructions  or  intimations,  concisely 
made,  as  to  the  manner  in  which  the  author  of  the  trust 
wishes  the  property  hereafter  to  be  settled,  and  therefore  are 
construed  according  to  the  intent  of  the  party,  as  presumable 
from  the  nature  of  the  case,  or  from  the  instrument  itself, 
instead  of  according  to  what  would  be  the  strict  technical 
meaning  of  the  words,  so  that  the  same  words  which  in  a 
settlement  would  have  been  construed  as  giving  an  estate  tail, 
have  in  marriage  articles  been  held  sufficient  to  direct  a  strict 
settlement  (Sto.  55,  56  a). 

So  in  cases  of  descent,  the  rules  of  law  and  of  equity  agree, 
although  in  some  instances  the  rule  of  primogeniture,  and  the 
preference  given  to  males,  may  occasionally  produce  great 
hardship  to  the  other  members  of  the  family,  by  leaving, 
them,  in  case  of  intestacy,  nearly  destitute,  while  the  eldest 
son,  or  heir,  is  placed  in  affluence ;  but  here  there  is  no  suffi- 
cient equity  to  destroy  the  heir's  legal  right,  for  the  property 
belongs  to  him  independent  of  the  circumstances  in  which  the 
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rest  of  tlie  family  are  placed,  and  by  the  law  of  the  realm, 
which  no  court  should  be  allowed  to  vary,  but  which,  if 
found  inequitable,  it  is  the  duty  of  the  legislature  to  alter, 
and  the  rule  of  descent  in  gavelkind  and  borough  English 
applies  to  equitable  estates  in  the  same  way  as  it  does  to  legal 
estates,  and  so  did  the  rule  or  doctrine  of  possessio  fratris 
(2  Peere  Wms.  713,  720,  736 ;  31  L.  J.,  Eq.  83). 

If,  however,  the  heir  should  prevent  his  ancestor  from 
devising  his  estate,  by  promising  to  convey  it  to  such  person 
as  the  ancestor  wished,  although  such  estate  would  thus 
descend  to  the  heir,  y6t  equity  would  interpose,  and  make  the 
heir  perform  what  he  had  promised,  for  otherwise  a  fraud 
would  be  permitted  (Sto.  64).  So  in  many  cases  under  the 
Statute  of  Limitations,  and  also  of  the  defective  execution  of 
powers,  equity  has  interposed,  not  by  upsetting  the  law,  but 
simply  by  decreeing  what  is  equitable,  and  preventing  the 
rules  of  law  fi-om  working  injustice  (Sto.  56). 

5.  The  maxim,  that  "  equity  delighteth  in  equality"  or 
"  equality  is  equity"  also  shows,  that,  where  equity  gives  a 
remedy  founded  on  principles  of  its  own,  it  does  not  adhere 
to  the  stringent  rules  of  law  (Sto.  60  a);  thus,  although  in 
administering  legal  assets,  it  allows  legal  priorities  as  to  the 
different  nature  of  the  debts  ;  yet,  when  it  administers  equit- 
able assets,  no  such  priority  is  allowed,  but  all  the  creditors 
take  pari  passu  (see  "  Administration  "). 

So  the  rule  at  law,  arising  from  ancient  feudal  principles, 
that,  when  property  is  conveyed  to  two  or  more  persons,  such 
persons  are  considered  as  holding  in  joint-tenancy,  without 
there  are  some  words  of  severance  making  them  tenants  in 
common,  is  not  always  attended  to  in  equity,  and,  indeed, 
there  is  in  equity  a  strong  leaning  against  joint-tenancy  in 
consequence  of  its  inseparable  incident,  survivorship;  for 
though  each  tenant  may  thus  have  an  equal  chance  of  sur- 
viving and  taking  the  whole,  yet  equity  considers  it,  in  most 
cases  where  its  principles  are  called  into  action,  best,  and 
most  consonant  with  the  intention  of  the  parties,  that  each 
should  have  an  equal  certainty  of  an  absolute  share,  or  a 
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share  proportionate  to  what  he  has  advanced ;  and  though 
a  gift  to  two  or  more,  and  their  heirs  or  executors,  creates  a 
joint-tenancy,  slight  words  showing  the  contrary  will  make 
a  tenancy  in  common  (11  Eq.  539),  and  the  word  "partici- 
pate "  is  sufficient  (6  Ch.  696),  and  so  is  "  between  "  (13  Eq. 
128). 

If  two  or  more  persons  advance  money  in  equal  or  unequal 
portions  on  mortgage  of  an  estate,  though  the  estate  is  con- 
veyed to  them  as  joint-tenants,  equity  considers  their  original 
interest  in  the  money  as  subsisting,  and,  on  the  death  of  one 
or  more,  holds  the  survivors,  to  whom  the  estate  survives  at 
law,  trustees  for  the  personal  representatives  of  the  deceased 
as  to  a  share  proportionate  to  the  amount  he  advanced ;  and 
the  same  rule  is  attended  to  in  purchases,  where  the  purchase- 
money  is  advanced  in  unequal  portions,  but  not  if  in  equal ; 
for,  in  such  last  case,  equity  does  not  consider  that  there  is 
sufficient  reason  to  prevent  the  rule  of  law  &om  operating. 
The  court,  however,  aJlows  evidence  of  the  acts  of  joint  pur- 
chasers to  show  that  they  intended  to  hold  as  tenants  in 
common  (30  L.  J.,  Eq.  213);  and  in  cases,  also,  of  partner- 
ships, the  property  used  in  the  partnership  business  is  con- 
sidered as  not  passing  to  the  survivors ;  and,  indeed,  with 
respect  to  personal  estate  this  is  so  at  law,  for  "jus  accre' 
scendi  inter  mercatores  locum  non  habet"  (Sto.  1206,  1207; 
19  Ves.  441);  and  if  property  is  given  to  children  by  an 
executory  document,  they  take  as  tenants  in  common  (5  Eq. 
150) ;  but  if  two  or  more  persons  obtain  title  by  adverse  pos- 
session they  become  joint-tenants  (6  Ch.  789). 

6.  "  Where  the  equities  are  equal  the  law  must  prevail"  is 
of  frequent  application  in  equity ;  for  if  the  plaintiff  has  only 
a  claim  to  the  protection  of  the  court,  which  is  equal  to  that 
of  the  defendant,  equity  re&ses  to  interpose,  and  leaves  the 
parties  to  litigate  their  rights  in  the  courts  of  law,  and  thus 
if,  as  it  frequently  happened,  no  reHef  could  be  had  at  law, 
the  maxim,  in  cBqualijure  melior  est  conditio  possidentis,  was 
left  to  determine  the  rights  of  the  parties  (Sto.  57  a) ;  for 
example,  if  a  party  has  an  equitable  right  to  an  estate,  and 
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another  has  an  equal  equitable  as  well  as  legal  right,  or  if  two 
have  equal  equitable  rights  and  one  has  possession,  the  latter 
in  each  case  must  prevail.  What,  however,  is  an  equal 
equity  is  frequently  a  point  of  great  difficulty ;  but,  in  mere 
equitable  claims,  where  no  legal  right  or  possession  inter- 
feres, priority  of  time  generally  determines  the  rights  of  the 
claimant ;  thus,  if  A.  has  an  equitable  claim  on  an  estate,  and 
afterwards  B.,  without  notice  of  the  first,  obtains  a  simUar 
one,  the  first  will  prevail,  without  B.  can  obtain  a  right  at 
law  or  possession  (Sto.  58  a)  ;  having  the  deeds  frequently 
gives  priority  (4  Eq.  'SQ?). 

The  acquisition  of  the  legal  estate  without  possession,  or 
unless  obtained  from  an  apparent  owner,  will  not  be  sufficient 
(29  L.  J.,  Eq.  905) ;  and  Lord  Hatherley,  whUe  Yice-Chan- 
cellor,  said,  in  Carter  v.  Carter  (27  L.  J.,  Eq.  80 — 84),  the 
legal  estate  must  not  be  obtained  from  a  trustee  who  has  notice 
of  a  trust  appearing  on  the  document  vesting  the  estate  in 
him;  nor  it  seems  (19  Eq.  22)  from  a  person  who  obtained 
it  by  fraud  (as  to  cases  in  which  there  are  two  innocent 
persons,  see  4  De  G.  &  J.  559  ;  and  3  Eq.  274). 

7.  Priority  of  time  gives  the  better  equity  (or  qui  prior 
est  tempore  potior  in  jure),  as  between  persons  having 
only  equitable  rights  or  interests  if  their  equities  are  in  all 
other  respects  equal,  but  if  the  second  has  a  greater  equity 
than  the  other,  as  by  getting  the  deeds  which  the  other  has 
improperly  omitted  to  obtain,  such  second  will  prevail  (23 
L.  J.,  Eq.  291:  7  Eq.  139,  and  infra). 

8.  "  He  who  comes  into  equity  must  come  with  clean 
hands  "  will  be  found  a  maxim  of  much  importance,  and  fre- 
quently applied  in  this  court ;  thus,  if  a  person  seeks  to  obtain 
specific  performance  of  a  contract,  which  on  his  part  is 
tainted  with  fraud,  or  to  cancel,  set  aside,  or  obtain  the 
delivery  up  of  any  instrument  on  the  ground  of  fraud  to 
which  he  has  been  a  party ;  and  also  in  all  other  cases  where 
both  parties  are  truly  in  pari  delicto,  neither  equity  nor  any 
other  court  of  relief  will  interpose,  unless  public  policy  would 
thereby  be  promoted ;  for  example,  if  A.  agrees  to  give  B. 
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money  for  domg  an  illegal  act,  B.  cannot  recover  the  money, 
nor  (except  where  the  thing  done  is  against  public  policy) 
can  A,  obtain  the  delivery  up  of  the  contract,  or  if  he  has 
paid  the  money  recover  it  back  (B.  L.  M.  565) ;  but  if  the 
person  applying  for  relief  is  not  in  pari  delicto  with  the  de- 
fendant, as  in  cases  of  usury,  the  borrower  being  forced,  by 
his  necessities,  to  agree  to  the  usurious  transaction,  or  in 
cases  where  duress  or  force  is  used  "to  make  the  plaintiff  con- 
sent to  the  illegal  act,  equity  will  assuredly  relieve,  for  other- 
wise the  grossest  frauds  would  be  permitted.  In  the  Leather 
Cloth  Co.  (33  L.  J.,  Eq.  199),relief  was  refused  because  the 
existence  of  a  patent  had  been  falsely  represented. 

If  a  defendant  relies  on  the  defence  of  illegality,  he  must 
distinctly  allege  it  in  his  defence  (7  Ch.  469).  In  Ayerst  v. 
Jenkins  (16  Eq.  275),  interference  in  respect  of  a  settlement 
on  the  marriage  of  a  deceased  wife's  sister  was  refused.  This 
maxim,  also,  must  be  understood  to  refer  only  to  vsolful  mis- 
conduct respecting  the  matter  in  question,  and  not  to  mis- 
conduct, however  gross,  unconnected  therewith,  and  with 
which  the  defendant  has  no  concern. 

9.  The  maxim,  "  He  who  seeks  equity  must  do  equity"  is 
closely  connected  with  the  last ;  for,  although  equity  will  not, 
according  to  that  maxim,  interfere  in  usurious  transactions 
on  behalf  of  the  lender,  but  only  on  behalf  of  the  borrowed", 
still  it  win  only  do  so  upon  the  borrower  paying  what  is  bond 
fide  due  for  principal  and  legal  interest ;  and,  therefore,  if  an 
offer  to  do  so  is  not  inserted  in  the  bill,  a  demurrer  can  be 
put  in.  So  in  various  other  cases  in  which  parties  seek  relief 
in  equity,  it  will  be  only  granted  to  them  on  the  terms  of  their 
doing  what  is  just  and  equitable  to  those  against  whom  they 
seek  the  aid  of  the  court  (see  "  Cancellation  of  Instruments," 
infra).  In  some  cases  the  bill  or  claim  must  contain  an  offer 
to  waive  penalties  or  forfeiture,  while  in  other  cases,  as  a  suit 
for  tithes,  the  mere  filing  the  bill  or  claim  was  considered  a 
waiver  of  treble  value. 

10.  The  rule  that  the  assigns  of  an  equity  take  subject  to 
all  equities  is  also  to  be  attended  to,  and  will  hereafter  be 
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fully  considered  (see  infra,  and  29  L.  J.,  Eq.  902;  2  C.  P. 
693). 

11.  The  maxims  of  "  Omnia  rite  prcBSumuntur"  (see  Gray, 
1  De  Gex,  J.  &  S.  488—504;  Kniffht,  2  Cla.  331)  and 
"Omnia  contra  spoUatorem"  are  also  maxims  of  frequent 
application. 

12.  "Noscitur  a  sociis  "  is  a  common  rule  of  construction, 
by  which  general  words  are  restricted  to  words  or  things 
ejusdem  generis,  as,  for  example,  the  word  "  person "  in  the 
Metropolitan  Building  Act,  see  1  C.  P.  69,  and  various 
cases  there  quoted ;  but  see  contra,  Reg,  v.  White,  2  C.  P. 
557,  and  Dobson  v.  Bowness,  5  Eq.  404,  where  "  estate  "  was 

'held  not  restrained;   and  in  Earned! s  Banking  Company, 
"person"  was  held  to  include  a  company,  3  Ch.  105. 

13.  "  Expressio  unius  est  exclusio  alterius"  is  also  to  be 
attended  to,  but  this  maxim  does  not  apply  where  it  is 
plain  that  what  is  mentioned  relates  only  to  specific  matters 
(7  Q.  B.  148),  and  a  general  clause  in  acts  of  parliament  does 
not  take  away  exceptions  (3  C.  P.  415  ;  3  Ex.  263). 

14.  "  Equity  looks  upon  that  as  done  which  ought  to  have 
been  done"  is  another  maxim  of  importance,  and  is  frequently 
applied  in  favour  of  those  who  have  a  right  to  the  perform- 
ance of  a  contract,  or  something  which  was  intended,  or  ought 
properly,  to  have  been,  at  some  former  time,  performed,  so 
as  virtually  to  place  them  as  near  as  possible  in  the  same 
situation  as  if  it  had  been  performed  at  the  proper  time ; 
thus,  after  a  binding  contract  for  sale  of  property  is  entered 
into,  the  purchaser  is  considered  the  owner  of  the  property, 
and  the  vendor  of  the  purchase-money,  so  that,  in  case  of 
death,  the  heir  or  devisee  of  the  purchaser  is  entitled  to  the 
estate  if  real,  and  previously  to  the  30  &  31  Vict.  c.  69, 
payment  of  the  purchase-money  out  of  the  purchaser's  per- 
sonal estate,  and  the  personal  representative  of  the  vendor  is 
entitled  to  the  receipt  of  such  purchase-money;  and,  further, 
all  loss  or  benefit  that  accrues  to  the  estate  must  be  borne  or 
enjoyed  by  the  purchaser  (see  "  Specific  Performance,"  infra) ; 
and  in  Astley  v.  Earl  of  Essex  (6  Ch.  898),  this  maxim 
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was  held  to  apply  to  a  case  in  which,  there  being  suffi- 
cient to  pay  debts,  the  annuitant  was  held  entitled  to  8,000/. 
a  year  instead  of  6,000Z.  as  if  the  debts  had  actually  been 
paid. 

15.  The  maxims  of  "  Vigilantibus  non  dormientibus  jura 
suhveniunt"  and  "  Interest  reipubliccR  ut  sit  finis  litium,"  wiU 
be  treated  of  in  considering  the  effect  of  time  in  barring 
relief. 

16.  "  Quifacitper  alium,  facit  per  se,"  is  a  rule  of  equity 
as  weU  as  law,  and  wiU  be  treated  of  under  the  head  of 
"  Agency,"  infra,  and  Reff.  v.  Middlesex,  20  L.  J.,  M.  C.  42; 
and  as  to  signing  for  another,  Regi.  v.  Kent,  8  Q.  B.  302 ;  but 
acts  of  parliament^  in  some  cases,  alter  the  rule,  as  under  the 
Statutes  of  Limitations  (2  Bing.  N.  C.  766). 

IV.  That  no  one  should  be  condemned  until  heard  is  also  a 
rule  of  equity  as  well  as  law,  and  every  tribunal  in  this 
country,  whether  strictly  judicial  or  not  (4  Ex.  87,  96 ; 
9  Ex.  190  ;  10  H.  493),  must  give  an  opportunity  to  the 
parties  of  being  heard,  so  that  if  an  act  of  parliament  says 
commissioners  may  demolish  buildings,  if  commenced  with- 
out notice,  &c.,  they  must  give  the  party  an  opportunity  of 
explaining  before  they  exercise  their  power  of  demolishing 
(32  L.  J.,  C.  P.  185) ;  and  governors  and  others  in  power 
should  not  dismiss  officers  or  members  without  first  hearing 
them  (see  27  L.  J.,  Eq.  342;  2  P.  C.  106;  18  Eq.  28; 
5  Ch.  16;  6  C.  P.  93;  10  C.  P.  249;  8  Q.  B.  344; 
5  H.  L.  636,  and  6  Ch.  189). 

Where  there  is  power  to  make  bye-laws,  such  laws  will  be 
bad  unless  they  are  reasonable  (33  L.  J.,  M.  C.  227 ;  10 
Q.  B.  152). 

It  may  be  as  well  to  add  that  judgments  of  the  courts  may 
either  be  in  rem  or  in  personam;  but  if  zw  rem,  it  binds  the 
thing  itself,  and  a  foreign  judgment,  like  an  English  one,  is 
binding  till  upset  (6  C.  P.  228)  unless  there  is  fraud,  which  is 
a  defence  at  law  as  well  as  in  equity  (8  Ch.  695),  or  the  judg- 
ment is  against  a  person  not  subject  to  the  foreign  court; 
but  a  foreign  judgment  is  not  bad  for  a  mistake  in  English 
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or  other  law  (6  Q.  B.  139,  155;  see  also  as  to  these  judg- 
ments, 4  H.  L.  414 ;  29  L.  J.  657  ;  5  H.  &  N.  728). 

It  should  be  remembered  that  by  the  13  &  14  Vict.  o.  21, 
s.  4,  the  word  "  male,"  in  an  act  of  parliament,  includes 
"  female;"  the  plural,  the  singular,  and  vice  versa;  "  month" 
means  a  calendar  month;  "  county,"  a  town  or  city;  "  land," 
messuages,  tenements  and  hereditaments,  houses  and  buildings 
of  any  tenure  ;  "  oath,"  "  swear,"  and  "  affidavit,"  affirma- 
tion and  declaration ;  and  the  repealing  of  statutes  does  not 
revive  repealed  ones,  or  operate  until  the  substituted  pro- 
visions come  into  operation,  and  statutes  are  to  be  taken  as 
public  acts. 


(     46     ) 


CHAPTER  VIL 

EFFECT  OF  TIME  IN  BAKKING  BELIEF. 

Though  the  Court  of  Equity  was  not;  previous  to  the  3  &  4 
Will.  IV.  c.  27  (which  affects  it  as  well  as  the  courts  of  law), 
expressly  bound  by  the  Statutes  of  Limitation,  yet  in  cases 
similar  to  those  in  which  the  legislature  had  limited  a  period 
for  the  enforcement  of  legal  rights,  this  court  acted  in  analogy 
thereto,  and  considered  the  equitable  right  as  bound  by  a 
like  period,  without  fraud  or  other  special  circumstances  were 
shown,  and  equity  is  still  guided  by  such  rule  where  the  legal 
limitation  is  not  expressly  extended  to  it ;  and  where  the  bar 
of  the  statute  is  inapplicable,  or  the  demand  is  purely  of  an 
equitable  nature,  then  equity,  either  upon  analogy  to  the  law, 
when  any  exists,  or  upon  its  own  inherent  doctrine,  acts  in 
accordance  to  the  maxim  Vigilantihus  non  dormientibus  jura 
subveniunt,  and  refuses  to  -entertain  stale  or  antiquated  de- 
mands, or  encourage  laches  or  negligence,  holding  as  the  law 
does,  that  Interest  reipublicce  ut  sit  finis  litium,  for  thereby 
not  only  is  the  peace  of  the  kingdom  much  preserved  and 
innumerable  perjuries  prevented,  but  injustice  is  frequently 
avoided ;  for  if  plaintiffs  were  permitted  to  enforce  claims  at 
any  period,  however  remote,  there  would  be  danger  of  such 
claims  being  fraudulently  delayed  until  the  defendants  had, 
by  death  or  other  casualty,  lost  the  evidence  by  which  they 
might  once  have  been  successfully  encountered,  and  parties 
would  be  liable  to  suffer  great  hardships  by  eviction  after 
long  possession,  not  originating  in  any  wrong  or  misconduct 
of  their  own,  and  all  certainty  of  title  would  be  lost  (3  St.  Bl. 
540 ;  and  S.  R.  P.  136). 

Equity,  moreover,  from  a  due  sense  of  the  great  evils  which 
might  arise  from  the  revival  of  antiquated  claims,  frequently 
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refuses  to  render  assistance,  even  though  the  legal  limit  has 
not  been  passed,  especially  if,  by  reason  of  the  delay,  rights 
have  been  acquired  which  it  would  be  unjust  to  disturb,  con- 
sidering that  the  claimant  by  his  delay  has  either  acquiesced 
in  the  right  of  the  other  party,  or  forfeited  his  right  by  negli- 
gence, without  fraud  or  other  circumstances  appear  which 
rebut  such  a  presumption ;  and  the  3  &  4  Will.  IV.  c.  27, 
although,  as  before  stated,  affecting  the  Court  of  Chancery, 
does  not  at  all  interfere  with  any  rules  or  jurisdiction  of  equity, 
in  refusing  relief  on  the  ground  of  acquiescence  or  otherwise, 
even  though  the  clamant  may  not  be  barred  by  the  act 
(s.  27).  When,  therefore,  relief  is  desired  from  the  Court  of 
Equity,  its  assistance  should  be  sought  with  as  little  delay 
as  possible,  or  some  good  reason  shown  why  the  application 
was  not  sooner  made. 

Acquiescence  arises  where  a  person  having  a  right  stands 
by  and  sees  another  dealing  with  the  property  in  a  manner 
inconsistent  with  such  right,  and  makes  no  objection;  but 
there  can  be  no  acquiescence,  so  long  as  the  same  circum- 
stances of  undue  influence  on  one  side,  and  of  distress  on  the 
other,  as  those  in  which  the  oppression  commenced,  continue 
to  operate,  and  equity  will  never  refuse  to  assist  on  the  mere 
ground  of  delay,  if  thereby  it  would  encourage  or  might  in 
any  manner  protect  unrighteous  conduct,  or  the  abuse  of  con- 
fidence ;  and  no  length  of  time  will  bar  a  fraud,  unless  there 
be  negligence  or  delay  after  its  discovery,  the  party  defrauded 
not  being  under  pressure  or  undue  influence,  for  delay  cannot 
purge  a  fraud,  every  delay  adding  to  its  injustice.  Without 
there  are  laches,  fraud,  or  other  good  reason,  a  person  is 
entitled  to  an  account  and  payment  of  rents  and  profits  from 
the  time  his  title  accrued ;  and  consequently,  when  an  infant's 
title  accrued  in  1831j  and  he  filed  his  bill  in  1850  (about  a 
year  after  attaining  twenty-one),  he  was  held  entitled  from 
the  time  his  title  accrued  (23  L.  J.  571). 

In  numerous  cases  relief  has  been  afforded,  notwithstanding 
great  delay,  as  in  Gresley  v.  Moseley  (28  L.  J.,  Eq.  620), 
where  eighteen  years  had  elapsed ;  Rolfe  v.  Gregory  (34  L.  J., 
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Eq,  274),  where  twenty  years  was  held  no  bar,  as  there  was 
a  wrongful  conversion,  which  was  held  a  fraud ;  and  in  Re 
Brodie  (2  Ch.  453),  proof  in  1866  was  allowed,  although  the 
insolvency  was  in  1837  and  the  debt  in  1831. 

While,  where  there  was  acquiescence,  or  unexplained  delay, 
or  other  special  circumstances,  much  less  time  was  held  a  bar 
(see  hereon  Lewin  on  Trusts,  144;  7  Ves.  231 ;  6  H.  L.  C. 
401 ;  5  H.  L.  C.  297  ;  14  L.  J.  184 ;  30  L.  J.  681 ;  31  L.  J, 
861,  865  ;  34  L.  J.  321 ;  32  L.  J.  326 ;  33  L.  J.,  Eq.  513 ; 
13  Eq.  228 ;  1  Ch.  160;  5  Ch.  79;  6  Ch.  247).  In  the  South- 
ampton Dock  Co.  V.  Southampton  Harbour  Board  (14  Eq. 
595),  the  board  were  held  to  be,  by  their  acquiescence  and 
delay,  disentitled  to  receive  certain  balances;  and  at  law 
acquiescence  frequently  acts  as  a  waiver  of  rights  (31  L.  J., 
C.  P.  281).  As  to  the  effect  of  delay  with  respect  to 
cases  of  nuisance,  see  Att.-Gen.  v.  Birmingham,  4  K.  &  J. 
528,  and  Att.-Gen.  v.  Colney  Hatch,  4  Ch,  160. 

The  legislature,  by  the  statute  of  the  3  &  4  Will.  IV.  c.  27, 
s.  26,  for  the  limitation  of  real  actions,  has  expressly  enacted, 
in  respect  of  land  and  rent,  that  the  period  allowed  for  taking 
proceedings  in  cases  of  concealed  fi-aud  is  only  to  be  calcu- 
lated from  the  time  when  it  was  or  might,  with  reasonable 
diligence,  have  been  discovered.  The  case  of  Vane  v.  Vane 
(8  Ch.  383)  may  usefully  be  referred  to,  as  to  the  effect  of 
this  section ;  and  what  is  a  concealed  fraud,  and  as  to  what 
is  reasonable  diligence  to  discover  it,  see  9  Eq.  571 ;  and  it 
seems  the  knowledge  of  the  agent  is  that  of  the  principal 
(8  Ch.  400). 

In  cases  of  direct  or  express  trusts  also,  no  length  of  time 
wiU,  as  between  the  trustee  and  cestui  que  trust,  be  a  bar, 
except  under  special  circumstances ;  for  the  possession  of  the 
trustee  is  that  of  the  cestui  que  trust,  and  if  the  cestui  que 
trust  is  given  actual  possession,  he  is  tenant  at  wUl  to  the 
trustee  (18  L.  J.,  C.  P.  338),  and  cannot,  without  the  trus- 
tee's consent,  assign  his  tenancy;  and  therefore,  until  the 
tenancy  is  determined  by  death  or  otherwise,  the  statute  does 
not  run,  the  receipt  of  the  rents  making  him  the  trustee's 
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agent  (24  L.  J.,  C.  P.  187) ;  and  as  to  the  position  of  trustee 
and  cestui  que  trust,  see  6  Q.  B.  763. 

Although  by  the  25th  section  of  the  last-mentioned  statute 
it  is  provided  that  as  against  a  purchaser  for  valuable  consi- 
deration of  land  or  rent,  subject  to  an  express  trust,  the 
period  of  limitation  shall  be  considered  as  running  from  the 
time  of  the  conveyance  to  the  purchaser,  there  is  no  limit  as 
against  the  trustee  (22  L.  J.,  Eq.  427 ;  19  L.  J.,  Eq.  117) ; 
and  by  the  Judicature  Act,  1873,  s.  55,  r.  2,  no  claim  of  a 
cestui  que  trust  against  his  trustee  for  property  held  on  an 
express  trust,  or  in  respect  of  any  breach  of  trust,  is  to  be  held 
barred  by  the  Statute  of  Limitation ;  but  after  a  great  lapse 
of  time  and  deaths,  the  court  did  not  and  possibly  would  not 
interfere  (21  L.  J.,  Eq.  570;  31  L.  J.,  Eq.  339),  and  would 
presume  that  what  ought  to  have  been  done  had  been  done 
(32  L.  J.,  Eq.  326 ;  5  H.  L.  C.  297). 

If  the  statute  does  not  run  against  a  trustee,  it  seems  it 
does  not  against  his  representatives  (1  De  Gr.,  F.  &  J.  137 ; 
5  Eq.  545  ;  8  Eq.  514  ;  5  Ch.  233 ;  L.  Trusts,  588). 

The  trustee  must  see  that  he  pays  the  rent  or  income  to 
the  right  person,  and  will  have  to  pay  it  over  again  if  he  does 
not  (34  L.  J.,  Eq.  582). 

A  devise  of  real  estate  charged  with  legacies  will  not,  it 
seems,  create  a  trust  (32  L.  J.,  Eq.  125 — 137);  and  as  to 
what  will  make  or  create  a  trust,  see  5  Ch.  74 ;  34  L.  J., 
Eq.  274.  The  statute,  it  seems,  applies  to  bankers  (2  H.  L. 
28),  solicitors  (1  De  Gr.  &  S.  129),  but  not  to  agents  in 
fiduciary  positions  (5  Ch.  233). 

Trusts  by  implication  and  constructive  trusts,  however,  are, 
it  seems,  within  the  Statute  of  Limitations,  and  equity  will 
not  allow  a  trust  to  be  made  out  by  implication  or  construc- 
tion, after  a  great  length  of  time,  both  from  the  presumed 
abandonment  and  from  the  difficulty  of  then  ascertaining  the 
true  state  of  the  case. 

This,  however,  only  applies  where  the  trust  is  to  be  made 
out  by  evidence,  and  not  where  it  arises  on  the  face  of  the 
instrument,  and  therefore  the  representatives  of  a  party  ex- 
B.  E 
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pressly  named  in  a  will  are  to  be  considered  as  express  trus- 
tees ;  and  ttough  the  statute  limits  tlie  time  within  which  a 
legacy  can  be  received,  yet  if  money  is  bequeathed  to  an 
executor  upon  trust,  it  becomes,  as  soon  as  it  is  severed  from 
the  other  assets,  a  case  of  an  express  trust  to  which  the  statute 
does  not  apply. 

As  the  period  of  limitation  which  the  legislature  has 
thought  proper  to  declare  in  cases  of  land  and  rent  is  by  the 
24th  section  of  the  3  &  4  Will.  IV.  c.  27,  expressly 
extended  to  suits  in  equity,  whose  judges  likewise  are  much 
guided  by  the  other  Statutes  of  Limitation,  it  has  been  thought 
advisable  to  refer  shortly  to  the  periods  which  the  various 
statutes  have  fixed. 

With  respect  to  the  crown,  it  was  formerly  considered  as 
bound  by  no  lapse  of  time,  and  in  many  cases  such  is  still 
the  fact,  from  the  rule,  that  it  is  not  affected  by  acts  of 
parliament  without  being  expressly  named,  except  where 
they  are  made  for  the  public  good,  the  advancement  of 
religion  and  justice,  and  the  prevention  of  injury  and  wrong; 
accordingly  it  was  not  bound  by  the  old  Statute  of  Limita- 
tions, nor,  as  it  seems,  by  the  present  statute  of  3  &  4 
Will.  IV.  c.  27.  Some  statutes,  however,  are  specially 
extended  to  the  crown,  for,  by  th^.21  Jac.  I.  c.  2,  it  was 
estopped  from  recovering  lands  against  a  title  which  had 
accrued  sixty  years  previously  to  the  then  session  of  parlia- 
ment; and  it  seems  the  Prescription  Act  of  2  &  3  WUl.  IV. 
c.  71,  and  the  act  of  2  &  3  Will.  IV.  c.  100,  respecting 
tithes,  limit  the  crown  as  well  as  others,  and  the  9  Geo.  III. 
c.  16,  expressly  enacts  that  it  must  sue  for  lands,  &.c.  (except 
liberties  and  fi^anchises)  within  sixty  years.  This  statute, 
however,  does  not  extend  to  reversions  and  remainders,  or 
limited  estates,  and  contains  various  provisoes  and  exceptions ; 
but  by  the  24  &  25  Vict.  c.  62,  this  statute  has  been  extended 
a,nd  various  of  the  provisions  and  exceptions  done  away  with; 
and  see  28  Vict.  c.  104  as  to  crown  suits. 

It  should,  also,  be  added,  that  where  the  claim  of  the  crown 
is  only  derivative,  it  must  stand  in  the  same  situation  as  its 
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principal;   thus,  if  a  crown  debtor  is  barred  as  against  his  / 
debtor,  the  crown  will  be  also,  unless  the  right  be  vested  in; 
the  crown  previous  to  the  expiration  of  the  time  of  limitation.' 

It  may  here  be  mentioned  that  it  has  been  held  that  the 
attorney-general  is  not  a  "  person "  within  the  meaning  of  \ 
the  25th  section  of  the  3  &  4  Will.  IV.  c.  27,  and  that  the 
lapse  of  fifty  years  did  not  prevent  him  (by  relation)  from  re- 
covering land  held  for  the  use  of  the  poor  (23  L.  J.,  Eq.  814). 

By  the  Prescription  Act  of  2  &  3  Will.  IV.  c.  71,  and 
which  came  into  operation  on  the  first  day  of  Michaelmas 
Term,  1832,  rights  of  common  and  other  profits  a  prendre 
(excepting  tithes,  rents,  and  services)  cannot  be  defeated, 
after  thirty  years'  uninterrupted  enjoyment,  merely  by  showing 
their  prior  commencement,  but  may  in  any  other  way  by 
which  they  then  were  liable  to  be  defeated,  as  by  enjoyment 
under  an  agreement  or  otherwise ;  and,  after  sixty  years  of 
such  enjoyment,  are  made  indefeasible,  unless  they  were 
enjoyed  under  an  agreement  by  deed  or  writing. 

In  considering  questions  as  to  prescription,  it  may  be  as 
well  to  remember  that  it  has  been  decided  that  if  the 
payment  prescribed  for  is  too  large  for  early  times,  it  will  be 
bad  for  rankness  (2  Q.  B.  161,  and  3  Q.  B.  497)..  This, 
however,  was  questioned  in  Mills  v.  Colchester,  2  0.  P.  476, 
and  it  was  held  that  a  reasonable  sum  may  be  good,  and  see 
3  Q.  B.  521. 

A  right  by  licence  cannot,  it  seems,  be  compelled ;  and  it 
is  only  in  special  cases,  and  not  generally,  that  there  can  be 
a  profit  a  prendre  by  custom  (Id.  484,  and  9  Ad.  &  E.  406). 

In  Lawrence  v.  Hitch  (3  Q.  B.  521),  it  was  held  that 
a  reasonable  toU  could  be  prescribed  for.  As  to  a  toU  for 
anchorage  see  4  H.  L.  266,  and  "  ToUs  thorough,"  and  "  Tolls 
traverse,"  7  C.  P.  555.  Eights  of  recreation  and  like  rights 
over  commons  may  be  supported  by  custom  (see  10  Eq.  105 ; 
6  Ch.  716),  but  they  must  not  be  unreasonable  (2  Ex.  96). 

By  the  2nd  section  of  the  Prescription  Act,  ways  and  other 
easements,  watercourses,  and  the  use  of  water,  are  subject  to 
limitation  of  a  like  kind  to  those  respecting  rights  of  common, 
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except  that  the  periods  are  made  twenty  and  forty  years, 
instead  of  thirty  and  sixty  years;  and  rights  of  light  are  by 
,'  the  3rd  section  made  absolute  after  twenty  years  of  uninter- 
rupted enjoyment,  unless  had  under  an  agreement  by  deed 
or  writing;  and  such  periods  are  those  next  before  the  com- 
mencement of  proceedings  respecting  the  right,  and  not 
before  the  act  complained  of,  so  that  the  enjoyment  must  be 
without  the  interruption  mentioned  in  the  act  (10  C.  P.  108), 
up  to  or  within  a  year  of  the  commencement  of  the  suit  (15 
Mee.  &  W.  242). 

Nothing  is  deemed  an  interruption  unless  it  has  been 
acquiesced  in  for  a  year  after  notice,  so  that  the  right  cannot 
be  defeated  within  the  last  year  of  the  period  allotted  for  the 
particular  right  by  an  interruption  of  it ;  and  therefore,  where 
light  was  obstructed  by  building  up  a  wall  after  an  unin- 
terrupted enjoyment  for  nineteen  years  and  three  hundred 
and  thirty  days  only,  and  an  action  was,  after  the  twenty 
years  and  within  a  year  of  the  obstruction,  brought,  it  was 
held  maintainable  (8  CI.  &  Fin.  231).  In  Glover  v.  Cole- 
man (10  C.  P.  108),  the  erecting  of  an  obstruction,  which 
was  objected  to,  fourteen  months  before  action  brought,  was 
held  not  to  take  away  any  right. 

The  enjoyment  must  have  been  of  the  easement  or  other 
matter  as  such,  continuously  for  the  period  mentioned  by  the 
act ;  therefore  an  enjoyment  by  unity  of  possession,  as  of  a 
road  over  land  in  the  party's  own  possession,  can  give  no 
right;  and,  further,  the  enjoyment  must  not  be  had  secretly 
or  by  stealth,  or  tacit  sufferance,  or  by  permission  asked  from 
time  to  time,  but  openly,  notoriously,  without  particular 
leave,  or  danger  of  being  treated  as  a  trespasser,  and  as 
a  matter  of  right;  and  all  presumption'  of  title  is  taken 
away  from  an  enjoyment  for  a  less  period  than  that  specified 
by  the  act  for  each  particular  case. 

Unity  of  possession  suspends  the  attainment  of  the  ease- 
ment (6  Ch.  763;  8  CI.  &  F.  231),  and  the  yielding  up  to 
the  landlord  by  certain  tenants  does  not  affect  the  others 
(10  Eq.  105);  and  as  to  the  abandonment  of  right  of  way 


EFFECT  OF  TIME.  53 

and  other  rights,  see  6  Eq.  177;  3  B.  &  C.  332;  3  Eq.  279; 
and  8  Sim.  272.  Though  a  way  is  set  out  under  an  inclosure 
it  is  not  a  public  way  until  duly  formed  (8  C.  P.  704). 

By  the  7th  section  of  the  act  the  time  during  which  any 
person  capable  of  resisting  any  claim  is  an  infant,  idiot,  non 
compos  mentis,  feme  covert,  or  tenant  for  life,  or  during  which 
any  proceeding  shall  have  been  pending,  and  diligently  pro- 
secuted until  abated  by  death,  is  excluded  from  the  computa- 
tion of  the  before-mentioned  periods,  except  where  the  right 
is  declared  indefeasible ;  and  by  the  8th  section  a  reversioner, 
after  a  lease  for  Hfe'or  years  exceeding  three,  is  allowed,  in 
cases  of  ways,  watercourses,  or  the  use  of  water,  three  years 
after  the  determination  of  the  term,  notwithstanding  the  forty 
years  have  elapsed. 

It  should  be  remembered- that  an  easement  can  be  claimed 
either — (1)  under  the  Prescription  Act;  (2)  by  immemorial 
right  or  usage;  or  (3)  by  grant. 

With  respect  to  tithes,  by  the  2  8e  3  W.  IV.  c.  100, 
a  modus  or  discharge,  supported  by  thirty  years'  usage,  is 
good  against  the  crown  and  lay  persons  (not  corporations 
sole),  and  corporations  aggregate,  unless  such  usage  is  shown 
to  have  been  under  an  agreement  by  deed  or  writing,  or  to 
have  been  different  prior  to  the  thirty  years ;  and  is  absolutely 
valid  if  supported  by  usage  of  sixty  years,  unless  under  an 
agreement,  by  deed  or  writing ;  and  as  against  a  bishop, 
parson  or  other  corporation  sole,  is  valid  and  indefeasible  if 
supported  by  usage  during  two  incumbencies  and  three  years 
after  the  institution  of  a  third,  or  sixty  years  and  such  three 
years  as  aforesaid,  whichever  is  longest,  unless  under  an 
agreement  by  deed  or  writing. 

The  time  during  which  the  owner  of  the  land  and  tithes 
is  the  same  person,  is  excluded  in  the  above  periods ;  and, 
except  where  the  claim  is  made  absolute,  the  time  during 
which  the  party  otherwise  capable  of  resisting  the  claim  is 
an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  lay  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have  been 
pending  and  diligently  prosecuted  until  abated  by  death,  is 


54  EFFECT  OF  TIME. 

also  excluded,  and  no  presumption  of  right  by  usage  for  less 
ithan  the  before-mentioned  periods  is  allowed, 
'  By  the  Eeal  Property  Limitation  Act  of  3  &  4  W.  IV. 
c.  27,  which  came  into  operation  on  the  1st  of  January,  1834, 
aU  (except  the  crown  and  ecclesiastical  and  eleemosynary 
corporations  sole)  are  estopped  from  commencing  proceed- 
ings for  the  recovery  of  land  or  rent  after  twenty  years  from 
the  first  accrual  of  right  to  themselves,  or  those  through 
whom  they  claim,  except  the  party  entitled  at  the  time  of 
such  accrual  was  an  infant,  covert,  unsound  in  mind,  or 
absent  beyond  the  seas,  in  which  case,  notwithstanding  the 
lapse  of  twenty  years,  ten  years  from  the  ceasing  of  the 
infancy,  or  other  disability  by  death  or  otherwise,  is  allowed, 
not  exceeding  in  the  whole  forty  years  fi'om  such  first  accrual, 
but  no  time  is  allowed  for  successive  disabilities  (ss.  2,  16, 
17  and  18) ;  but  the  disability  may  be,  first  infancy,  and  then 
coverture  (6  Ex.  128);  and,  in  cases  where  parties  had 
existing  rights  at  the  time  of  the  passing  of  the  act,  they 
were  allowed,  notwithstanding  the  lapse  of  twenty  years, 
until  the  24th  of  June,  1838,  for  the  commencement  of  their 
proceedings  (s.  15);  and  by  "  The  Eeal  Property  Limitation 
Act,  1874"  (37  &  38  Vict.  c.  57),  these  periods  after  the 
1st  of  January,  1879,  are  to  be  reduced  (ss.  1,  3  and  5),  so 
as  to  give  twelve  years  instead  of  twenty,  six  instead  of  ten, 
and  thirty  instead  of  forty  years;  and  no  time  is  to  be 
allowed  (s.  4)  for  absence  beyond  the  seas. 

The  possession  must  be  adverse  or  the  statute  or  time 
does  not  run  (5  Eq.  407),  but  the  statute  extends  to  a  lord 
who  seizes  copyholds  quousque  (9  Eq.  83 ;  5  Ch.  531).  In 
a  Welsh  mortgage  the  time  runs  from  when  the  rents  would 
have  paid  the  debt  (2  Atk.  360). 

The  first  accrual  of  the  right  by  s.  8  of  the  3  &  4  W.  IV. 
c.  27,  is,  in  case  of  an  estate  in  possession,  to  be  dated  from 
the  loss  of  possession  or  last  receipt  of  rent,  or  death  of  the 
last  person  in  possession,  or  alienation  of  one  in  possession 
(other  than  by  wUl)  to  an  alienee  who  never  entered ;  and,  in 
case  of  an  estate  infuturo,  from  the  time  such  estate  became 
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one  in  possession,  or,  if  the  right  arises  from  a  forfeiture  or 
breach  of  a  condition,  then  from  such  forfeiture  or  breach ; 
but  if  the  reversioner  omits  to  take  advantage  of  the  for- 
feiture or  breach,  he  has  a  new  right  on  the  estate  falling 
into  possession  (ss.  4  and  5).  The  interval  between  the 
death  of  a  party  and  the  grant  of  probate  or  administration 
is  not  deducted  (s.  6);  and,  as  against  tenants  at  will,  the 
period  of  limitation  is  computed  either  from  the  determi- 
nation of  the  tenancy  or  the  expiration  of  a  year  from  its 
commencement,  whichever  first  happens  (s.  7).  The  letting 
of  the  land  by  the  tenant,  with  the  owner's  knowledge,  does 
not  operate  so  as  to  prevent  the  statute  from  running,  there 
must  be  a  fresh  tenancy  {Day  v.  Day,  3  P.  C.  751). 

By  the  above-mentioned  act  of  37  &  38  Vict.  c.  57,  s.  3, 
the  period  after  1st  January,  1877,  as  to  estates  in  futuro,  is, 
where  the  tenant  in  possession  is  ousted,  reduced  to  twelve 
years  from  such  ouster,  or  six  years  from  the  accruing  of  the 
reversioner's  right. 

Mortgagors  and  cestuis  que  trust  are,  however,  specially 
excluded  from  the  operation  of  the  7th  section  of-  the  act  of 
William ;  and  in  cases  of  tenants  from  year  to  year  and 
other  periods  without  a  written  lease,  the  time  dates  from  the 
first  of  such  years  or  other  periods,  or  later  receipt  of  rent 
(s.  8);  and  as  against  tenants  generally,  the  receipt  of  the 
rent  is  the  same  as  the  receipt  of  the  profits  of-  the  land 
(s.  35) ;  and  where  land  or  a  rent-charge  (^Doe  d.  Angell  v. 
Angell,  9  Q.  B.  E.  356)  is  leased  by  writing  at  a  yearly  rent 
of  twenty  shillings  or  upwards,  then  the  time  of  the  accrual 
dates  from  the  last  rightful  receipt  of  the  reserved  rent,  and 
no  new  right  (as  in  case  where  the  rent  is  under  twenty 
shillings)  is  given  on  the  determination  of  the  lease  (s.  9). 

Mere  entry  is  not  for  the  purpose  of  the  act  to  be  deemed 
equivalent  to  possession  (s.  10);  nor  can  any  right  be  pre- 
served by  continual  claim  (s.  11);  nor  is  the  possession  of 
one  coparcener,  joint-tenant,  or  tenant  in  common,  considered 
as  the  possession  of  the  others  (s.  12);  nor  the  possession  of 
a  younger  brother,  or  other  relation  of  an  heir,  that  of  the 
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heir's  (s.  13);  but  a  written  acknowledgment  signed  by  the 
\party  in  possession,  or  receipt  of  the  rents,  and  given  to  the 
'party  claiming,  or  his  agent,  is  made  equivalent  to  possession 
or  receipt  (s.  14) ;  and  no  descent  cast,  discontinuance,  or 
warranty,  since  1833,  is  to  defeat  a  right  of  entry  (s.  39). 

Where  a  person  who  is  entitled  to  an  estate  in  possession 
and  in  futuro  in  the  same  property  is  barred  of  his  right  in 
possession,  his  right  in  futuro  will  be  so  also  (s.  20);  and 
where  a  tenant  in  tail  is  barred,  those  he  could  have  barred 
are  likewise  prevented  from  recovering  (s.  21);  and  if  such 
tenant  in  tail  die  before  the  full  period  has  elapsed,  the 
successor  is  only  allowed  the  same  time  as  the  tenant  in  tail 
would  have  had  if  he  had  not  died  (s.  22);  and  where  posses- 
sion has  been  had  under  an  imperfect  assurance  of  an  entailed 
estate  for  twenty  years  after  the  tenant  in  tail  making  such 
assurance,  or  person  succeeding  to  such  entail  could  by  such 
an  assurance  have  barred  the  estate  in  futuro,  such  estate 
is  barred  (s.  23) ;  but  if  the  deed  is  not  enrolled  this  section 
does  not  apply  (10  Eq.  99;  7  D.  M.  &  G.  409,  428). 

Mortgagors  are  barred  at  the  end  of  twenty  years  after  the 
mortgagee  takes  possession,  or  gives  a  written  acknowledg- 
ment, signed  by  himself,  to  an  owner  of  the  estate,  or  his 
agent,  whichever  last  happens ;  and  where  an  acknowledg- 
ment is  given  by  one  of  several  mortgagees,  such  affects  only 
the  person  giving  it  (s.  28;  10  Eq.  275).  As  to  what  is 
a  suiEcient  acknowledgment,  see  Stansjield  v.  Hohson,  22 
L.  J.,  Eq.  657.  A  conveyance  to  a  trustee  for  a  mortgagee, 
with  a  trust  for  sale,  is  considered  a  mortgage  and  not  an 
express  trust  within  sect.  25,  and  does  not  prevent  the  statute 
from  running  (8  Ch.  30). 

By  1  Vict.  c.  28,  mortgagees  are  enabled  to  recover  the 
land  mortgaged  at  any  time  within  twenty  years  after  the 
last  payment  of  any  principal  or  interest,  notwithstanding 
more  than  such  period  has  elapsed  from  their  first  right  of 
entry;  and  this  right  is  not  only  against  the  mortgagor  in 
possession,  but  also  against  a  stranger,  even  though  such 
latter  might,  since  the  creation  of  the  mortgage,  have  ob- 
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tained  by  adverse  possession  a  good  title  as  against  tlie  mort- 
gagor (20  L.  J.,  Q.  B.  431—434). 

By  the  7th  and  8th  sections  of  the  said  act  of  37  &  38 
Vict.  c.  57,  the  twenty  years  is,  both  as  to  mortgagors  and 
mortgagees,  to  be  reduced  to  twelve. 

The  29th  section  of  the  before-mentioned  act  of  3  &  4 
W.  IV.  c.  27,  also  provides  that  ecclesiastical  and  eleemo- 
synary corporations  sole  shall  be  estopped  from  commencing 
proceedings  after  two  incumbencies  and  six  years  since  the 
appointment  of  a  third  incumbent,  or  sixty  years,  if  that  be 
longer;  and  by  sect. '30  no  proceedings  are  to  be  commenced 
for  advowsons  after  three  incumbencies  or  sixty  years, 
whichever  is  the  longest;  an  incumbency  after  a  lapse  is 
reckoned,  but  not  one  after  a  promotion  to  a  bishopric 
(s.  31) ;  and  in  no  case  is  an  advowson  to  be  recovered  after 
one  hundred  years  (s.  33) ;  nor  is  there  any  saving  of  the 
rights  of  persons  under  disabilities,  and  persons  whom  a 
tenant  in  tail  could  bar  are  put  in  the  same  position  as  the 
tenant  in  tail  (s.  32) ;  and  by  sect.  34,  the  right  of  the  person 
who  was  out  of  possession  is,  in  respect  of  land,  rent  and 
advowsons,  extinguished  by  the  lapse  of  the  before-mentioned 
periods,  so  that  the  party  in  possession  obtains  a  good  title, 
which,  it  seems,  he  can  compel  a  purchaser  to  accept  ((Scort  v. 
Nixon,  3  Dru.  &  War.  388 ;  and  see  1  Jon.  &  L.  36). 

By  the  40th  section,  mortgages  and  other  charges  on  land 
or'  rent,  and  legacies,  are  irrecoverable  both  at  law  and  in 
equity,  when  twenty  years  have  elapsed  since  the  first  exist- 
ence of  some  one  capable  of  giving  a  discharge,  unless  an 
acknowledgment  signed  by  the  person  liable,  or  his  agent, 
has  subsequently  been  given  to  the  person  entitled,  in  which 
case  the  twenty  years  are  calculated  from  such  acknowledg- 
ment; and  by  23  &  24  Vict.  c.  38,  s.  13,  this,  from  the  31st 
of  December,  1860,  was  extended  to  the  personal  estate  of 
intestates;  "accounting  for"  being  made  equivalent  to  pay- 
ment for  the  purpose  of  keeping  the  right  alive. 

An  acknowledgment  by  one  mortgagor  is  not  sufficient  to 
keep  the  matter  open  against  other  mortgagors  or  persons 
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interested  in  the  estate  (32  L.  J.  219),  though  payment  was 
insomecases(llH.L.  115, 133;  12Eq.41;  6  Ch.  478);  but 
by  the  Mercantile  Law  Amendment  Act,  1856,  part  payment 
by  one  liable  with  others  is  not  to  prevent  the  others  from 
having  the  benefit  of  the  Statute  of  Limitations.  In  Shep- 
herd V.  Walker  (20  Eq.  659),  nearly  eighteen  years'  interest 
was  allowed  where  the  granting  of  a  lease  under  a  contract 
had  been  delayed  for  that  period. 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  57,  s.  8),  the  twenty  years  is  to  be  reduced  to  twelve 
years. 

The  statute  does  not  run  if  any  payment  of  principal  or 
interest  has  been  made  during  the  period,  or  the  interest  is 
payable  and  receivable  by  the  same  party  {Kirhtoood  v. 
Selby,  12  Ir.  Eq.  Kep.  585)  ;  and,  by  the  41st  section,  no 
more  than  six  years'  arrears  of,  or  damages  in  respect  of, 
dower  are  recoverable  ;  nor,  by  the  42nd  section,  can  arrears 
of  rent  or  interest  in  respect  of  money  charged  on  land  or 
rent,  or  in  respect  of  any  legacy,  or  damages  in  respect  of 
rent  or  interest,  be  recovered  as  against  the  property  after  six 
years  from  the  time  they  became  due,  unless  a  subsequent 
written  acknowledgment,  signed  by  the  party  chargeable,  or  ' 
his  agent,  has,  within  six  years,  been  given  to  the  person 
entitled,  or  his  agent ;  a  subsequent  incumbrancer,  however, 
is  allowed,  during  a  year  next  after  a  prior  one  has  been  in 
possession,  to  recover  for  the  whole  period  such  prior  incum- 
brancer had  possession  ;  and,  by  3  &  4  W.  IV.  c.  42,  s.  3, 
twenty  years'  arrears  of  rent,  annuities  and  interest,  if 
secured  by  covenant,  may  be  recovered  as  against  the  person 
{Hunter  v.  Nockolds,  19  L.  J.,  Eq.  177);  and  if  there  is  a 
trust  for  payment  of  interest  or  annuities  more  than  six  years 
can  be  recovered  (  Cox  v.  Dolman,  22  L.  J.,  Eq.  427  ;  Lewis 
V.  Duncombe,  30  L.  J.,  Eq.  732)  ;  biit  where  the  trust  is  by 
way  of  mortgage,  it  is  otherwise  (8  Ch.  30);  and  the  10th 
section  of  the  Eeal  Property  Limitation  Act,  1874,  directs 
that  after  the  commencement  thereof  the  time  for  recovering 
charges  on  land  or  rent  and  arrears  of  interest  in  respect 
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thereof,  are  not  to  be  enlarged  by  express  trusts  for  raising 
•  them. 

The  word  "land,"  by  the  1st  section  of  3  &  4  W.  IV. 
c.  27,  is  made  to  extend  to  manors,  messuages,  and  all  other 
corporeal  hereditaments  whatsoeYer,  and  also  to  tithes  (except 
those  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole),  and  also  to  any  share,  estate  or  interest  in  them,  or  any 
of  them,  whether  the  same  shall  be  a  freehold  or  a  chattel 
interest,  and  whether  freehold  or  copyhold  or  of  other  tenure ; 
and  "  rent "  is  extended  to  all  heriots,  and  to  all  services  and 
suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable  out 
of  any  land,  except  moduses  or  compositions  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole,  and  except  that  as 
to  heriots  and  other  payments  which  become  payable  at 
greater  intervals  than  twenty  years,  they  are  probably  either 
excluded  from  the  act,  without  they  come  within  the  40th  or 
42nd  sections,  and  each  Individual  render  or  payment  only 
barred  by  the  lapse  of  twenty  years  or  six  years  (10  Ex.  172; 
16  Mee.  &  W.  566 ;  19  L.  J.,  Ex.  177). 

It  must  also  be  remembered  that  "  rent  and  tithe,"  as  used 
in  this  act,  mean  the  estate  in  rent  and  tithe,  not  the  thing 
itself,  except  where,  as  in  the  42nd  section^arrears  are  spoken 
of  (9  Mee.  &  "W.  113 ;  15  Mee.  &  "W.  617).  Turnpike  tolls 
are  not  within  the  act,  nor,  it  seems,  a  personal  annuity, 
without  there  is  some  charge  on  land  or  rent  (6  H.  531); 
but  the  interpretation  clause  does  not  limit  the  meaning  of 
the  word  rent,  so  that  it  extends  to  any  money  or  other  thing 
which  is  rendered  periodically  out  of,  or  in  respect  of,  land, 
as  where  a  tenant  holds  by  cleaning  the  church,  ringing  the 
bells,  or  otherwise. 

The  1st  section  also  enacts,  that  the  person  through  whom 
another  claims  means  any  person  by,  through,  under,  or  by 
the  act  of  whom,  the  claimant  became  entitled  as  heir,  issue 
in  tail,  tenant  by  curtesy,  or  in  dower,  successor,  special  or 
general  occupant,  executor,  administrator,  legatee,  husband, 
assignee,  appointee,  devisee  or  otherwise,  or  by  escheat. 
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It  is  also  well  to  mention,  that  where  prcTious  to  this  act 
an  entry  was  barred  by  fine  with  proclamations,  persons  are 
allowed  five  years  from  the  accrual  of  their  rights  or  the 
removal  of  their  disabilities  (if  labouring  under  any)  to  take 
proceedings  (4  Hen.  VII.  c.  24).  By  the  31  Eliz.  c.  5,  s.  5, 
actions  for  penalties  by  the  queen  were  to  be  within  two  years, 
and  by  subjects  within  one  year  (1  Ex.  152). 

By  the  21  Jac.  I.  c.  16,  actions  of  account  (except  between 
merchants,  for  which  there  was  no  limit)  and  upon  the  case 
(except  slander,  which  is  two  years),  and  actions  of  debt 
grounded  on  any  lending  or  contract  without  specialty,  and 
actions  for  arrears  of  rent,  and  of  trespass  (except  assault, 
battery  and  wounding,  which  are  four  years),  detinue,  trover 
and  replevin,  are  to  be  commenced  within  six  years  after  the 
accruing  of  the  right  or  determination  of  any  disability  which 
existed  at  the  time  of  such  accrual,  arising  from  infancy,  mar- 
riage, unsoundness  of  mind,  imprisonment,  or  absence  beyond 
the  seas;  and  the  4  &  5  Ann.  c.  16,  s.  19,  gives  the  claimant 
the  same  period  after  the  return  of  a  defendant,  who  at  the 
time  of  the  accrual  of  the  right  is  beyond  the  seas ;  but  by 
the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict. 
c.  97),  s.  9,  the  above  exception  as  to  merchants  is  taken 
away,  and  one  matter  of  account  is  not  to  keep  alive  another ; 
and  in  Knot  v.  Gye  (5  H.  L.  65)  it  was  held  (Lord  Hatherley 
dissenting),  that  the  statutes  applied  as  between  the  executors 
of  a  deceased  partner  and  a  surviving  partner. 

There  must  be  a  right  to  receive  before  the  statute  runs 
(5  Eq.  276),  and  the  time  during  which  the  same  hand  has 
to  pay  and  receive  does  not  count  (2  Ch.  628 ;  2  Ph.  303  ; 
7  Beav.  205).  As  to  suits  abating,  and  where  there  is  no 
executor  or  administrator,  26  L.  J.,  Q.  B.  181 ;  27  L.  J., 
Q.  B.  438;  28  L.  J.,  Ex.  366;  and  generally  as  to  where 
there  is  no  proper  personal  representative,  5  Ch.  233,  but 
only  an  executor  de  son  tort,  17  Eq.  71 ;  10  V.  93. 

Where  &feme  sole  plaintiff  marries  (Willes,  K.  259),  or  a 

.plaintiff  dies  (1  Ld.  Raymond,  434),  time,  it  seems,  does 

not  run  either  under  the  act  of  James  (s.  4)  or  of  William 
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(s.  3).     Where  the  action  is  in  an  inferior  court,  see  2  Salk. 
424. 

With  respect  to  proceedings  on  specialties  and  recogni- 
zances, they  are  by  the  3  &  4  W.  4,  c.  42,  to  be  brought 
within  ten  years  of  that  session  (1833),  or  within  twenty 
years  after  the  cause  of  action  or  suit ;  and  actions  for  penal- 
ties, damages,  or  sums  of  money  given  by  statute  to  the  party 
grieved,  are  to  be  brought  within  one  year  after  that  session, 
or  two  years  after  the  cause  of  action ;  and  actions  of  debt 
upon  an  award,  where  the  submission  is  not  by  specialty,  or 
for  any  fine  due  in 'respect  of  copyhold  estates,  or  for  an 
escape,  or  money  levied  on  a  fi.  fa,,  within  three  years  of 
that  session,  or  six  years  after  the  cause  of  action. 

Persons  who  at  the  time  of  the  first  accrual  of  the  right 
are  infant,  feme  covert,  non  compos  mentis,  or  beyond  the 
seas,  have  a  similar  time  allowed  after  the  ceasing  of  the  dis- 
ability ;  and  where  at  the  time  of  such  accrual  the  defendant 
is  beyond  the  seas,  the  limitation  only  dates  from  his  return 
(s.  4).  The  Mercantile  Law  Amendment  Act,  1856,  by  the 
12th  section  defined  the  meaning  of  "absence  beyond  the 
seas,"  and  by  the  10th  and  11th  sections  makes  such  absence 
in  most  cases,  as  well  as  imprisonment,  no  excuse. 

By  3  &  4  W.  4,  c.  42,  sect.  5,  an  acknowledgment, 
either  by  writing  signed  by  the  party  liable  or  his  agent,  or 
by  part  payment  or  satisfaction  on  account  of  principal  or 
interest,  gives  a  fresh  right  of  action  from  which  to  compute 
the  period  of  limitation  in  respect  of  specialties  and  recogni- 
zances ;  and  generally  in  aU  cases  of  simple  contract  debts, 
part  payment  of  principal  or  interest,  by  money  or  otherwise, 
is  sufficient  to  keep  the  debt  alive ;  and  with  respect  to  spe- 
cialty debts,  a  mere  acknowledgment  is  sufficient,  while  with 
respect  to  simple  contract  debts  there  must  be  a  written  pro- 
mise to  pay,  either  express  or  implied  (28  L.  J.,  Eq.  881, 
and  In  re  Topping,  34  L.  J.,  Bk.  44).  Neither  the  inser- 
tion of  a  debt  in  the  schedule  to  an  inspectorship  deed  (though 
verified),  nor  payment  of  dividend  by  the  inspector,  was  deemed 
sufficient  (see  also  32  L.  J.,  Ex.  118);  but  a  constructive 
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payment  (2  Ex.  153 ;  31  L.  J./Ex.  423  ;  24  L.  J.,  Ex.  19) ; 
and  also  the  indorsing  the  name  with  a  date  on  a  promissory 
note  has  been  held  sufficient  (13  Eq.  281  ;  and  see  20  Q.  B. 
500).  By  the  13th  section  of  the  19  &  20  Vict.  c.  97,  an 
acknowledgment  or  promise  made  or  contained  by  or  in  a 
writing  signed  by  an  agent  of  the  party  chargeable  thereby, 
duly  authorized  to  make  such  an  acknowledgment  or  promise, 
has  the  same  effect  as  if  such  writing  had  been  signed  by 
the  party  himself. 

By  the  act  of  9  Geo.  IV.  c.  14,  although  acknowledg- 
ment by  words  only  is  insufficient,  yet  a  written  promise 
or  acknowledgment  from  which  a  promise  can  be  implied, 
signed  by  the  party  chargeable,  takes  a  debt  out  of  the 
operation  of  the  Statute  of  Limitations,  .but  where  there 
are  two  or  more  liable,  only  against  the  person  making 
the  promise  or  acknowledgment;  part  payment,  however, 
by  one  of  two  jointly,  or  jointly  and  severally  liable,  kept 
the  debt  aHve  against  both,  except  where  it  was  made  after 
the  decease  of  one,  or  some  other  severance  of  the  debt,  as 
by  bankruptcy  or  insolvency  (see  hereon  5  M.  &  W.  494 ; 
2  B.  &  C.  25  ;  21  L.  J.,  Ex.  4  ;  32  L.  J.,  Eq.  37).  In  some 
cases  it  has  been  held  that  payment  by  a  trustee  was  not 
sufficient  (2  Ch.  112),  while  in  others  that  it  was  (12  Eq.  41) ; 
and  an  acknowledgment  by  one  mortgagee  was  held  not  suffi- 
cient for  tedemption  (10  Eq.  275  ;  10  Ch.  478) ;  as  to  two 
solicitors,  see  20  Eq.  721.  And  now  by  the  14th  section  of 
the  Mercantile  Law  Amendment  Act,  when  there  are  two 
or  more  contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  co-contractor  or  co-debtor, 
executor  or  administrator  loses  the  benefit  of  the  enactments, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  pay- 
ment of  any  principal,  interest  or  other  money,  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors  or 
administrators  (see  hereon  26  L.  J.,  Eq.  134;  27  L.  J., 
Q.  B.  181 ;  30  L.  J.,  Eq.  486 ;  9  Q.  B.  301 ;  8  E.  &  B. 
778—784). 
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No  part  of  the  United  Kingdom,  nor  the  islands  of  Man, 
Guernsey,  Jersey,  Alderney  and  Sark,  nor  the  islands  adjacent 
to  them,  being  her  Majesty's,  are  to  be  deemed  beyond  the 
seas  under  the  before-mentioned  acts  of  the  3  &  4  W.  IV. 
0.  27,  and  c.  42  (s.  19  of  3  &  4  W.  IV.  c.  27,  and  s.  7  of 
c.  42),  or  the  21  Jac.  I.,  but  Ireland  was  beyond  the  seas 
within  the  4  Ann.  c.  16,  s.  19  (but  not  now,  see  sect.  12  of 
the  Mercantile  Law  Amendment  Act).  It  seems  that  if  one  of 
several  persons  liable  had  been  absent  beyond  the  seas,  the 
statute  did  not  run  till  his  return,  while  it  was  otherwise  if 
only  one  of  the  plaintiffs  were  absent  (7  Q.  B.  811;  4  T.  E. 
516);  but  the  exceptions  respecting  absence  are  now  altered 
by  the  act  of  19  &  20  Vict.  c.  97,  as  before  mentioned. 

A  new  cause  of  action  is  considered  as  arising  on  each 
breach  of  a  condition  to  do  various  things,  and  although  the 
day  on  which  the  cause  of  action  arises  is  probably  included, 
the  statute  does  not  begin  to  run  until  there  is-  a  complete 
cause  of  action;  therefore,  on  a  sale  of  goods  on  credit,  the 
time  is  from  the  expiration  of  the  credit;  and  on  a  bill  payable 
at  sight,  or  at  a  fixed  time  after  demand,  from  the  sight,  or 
time  after  demand,  but  where  payable  on  demand,  from  the 
date.  In  detinue  the  time  is  counted  from  the  time  of 
demand  and  refiisal  (6  C.  P.  206);  and  at  law,  in  case  of 
injury  by  negligence  or  breach  of  promise,  from  the  act  com- 
plained of,  though  the  injury  does  not  then  arise,  or  is  not  dis- 
covered until  a  long  time  afterwards  (24  L.  J.,  Ex.  302).  In 
Violettv.  Sympson  (27  L.  J.,  Q.  B.  138),  it  was  held  that  the 
action  was  barred  by  the  wrongful  act  being  beyond,  although 
the  damage  was  within,  the  six  years;  and  in  Bonomi  v. 
Backhouse  (27  L.  J.,  Q.  B.  379)  it  was  held  by  three  judges 
that  in  cases  like  those  of  matters  respecting  the  support  of 
adjacent  properties  the  cause  oi^  and  not  the  injury,  was  the 
tinie,  but  by  one  judge  that  the  injury  or  actual  damage  was 
to  be  so  considered;  and  on  appeal  such  latter  opinion  was 
supported  (34  L.  J.,  Q.  B.  181;  28  L.  J.,  Q.  B.  378). 

The  right  of  action  on  a  covenant  for  title  has  been  held 
to  arise  on  the  execution  of  the  deed  (33  L,  J.,  Bank.  23); 
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but  there  may  be  cases  in  which  it  would  not  arise  until 
something  is  done  or  happens  occasioning  a  breach  and 
giving  the  right  to  sue. 

It  is  doubtful  whether  equity  wiU  interfere  after  the  legal 
period,  although  in  many  cases,  as  where  the  injury  has  not 
arisen  or  been  discovered  sufiSciently  early  to  enable  relief  to 
be  obtained  at  law,  it  seems  just  that  it  should;  and  what- 
ever may  be  the  general  rule,  it  no  doubt  would,  whenever 
fraudulent  conduct  in  the  defendant  could  be  shown,  provided 
the  relief  be  sought  for  within  a  reasonable  time  (23  L.  J.,  Eq. 
545;  16  L.  J.,  Eq.  105;  1  De  G.,  F.  &  J,  137;  6  H.  386). 

Although  a  conveyance  or  devise  upon  trust  to  pay  debts 
will  not,  without  express  mention,  revive  a  debt  which  is 
barred,  yet  it  will,  from  the  time  of  its  operation,  stop  the  run- 
ning of  the  statute.  A  general  direction  or  bequest  to  pay  debts 
out  of  personal  estate,  however,  will  not,—  such  estate  being 
legally  liable  for  their  payment;  and  barred  debts  are  not 
revived  by  a  charge  of  debts  by  will  (2  V.  &  B.  275),  nor  by 
a  trust  for  payment  of  another's  debts  (5  H.  L.  C.  170) ;  but  a 
direction  to  deduct  advances  includes  those  barred  by  statute 
(7  Ch.  17;  3  H.  539;  15  L.  J.,  Eq.  204). 

The  time  between  the  death  of  an  intestate  and  grant  of 
letters  of  administration  is  not  counted,  except  in  cases  under 
the  3  &  4  W.  IV.  c.  42  (see  s.  6),  or  where  the  statute  has 
commenced  running  before  the  death ;  for,  of  course,  the 
statute  does  not  begin  to  run  until  there  is  some  one  to  be 
sued  (20  Eq.  197),  but  having  once  begun  the  inability  of 
finding  a  person  to  be  sued  is  not  generally  a  defence  (see 
supra,  p.  60,  and  28  L.  J.,  Ex.  366). 

It  should  be  added,  that  though  in  cases  of  land,  rent,  or 
advowsons,  the  right  is,  under  the  34th  section  of  3  &  4 
"W.  IV.  c.  27,  extinguished  by  the  lapse  of  time,  yet  in  other 
cases  the  remedy  only,  and  not  the  1-ight,  is  barred,  and 
therefore  a  lien  on  papers  or  other  personal  chattels  is  not 
lost  by  lapse  of  time  {Higgins  v.  Scott,  2  B.  &  Ad.  413; 
and  16  L.  J.,  Q.  B.  355);  and  in  Re  Coombs  {\  Prob.  193), 
a  citation  for  taking  out  administration  was  granted  to  a 
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creditor  wtio  was  statute  barred,  and  (p.  288)  administration 
was  granted  on  a  bond  being  given  to  distribute  rateablj. 

Executors  and  administrators  may  pay  barred  debts  to 
the  prejudice  of  legatees  and  devisees  (4  Eq.  451),  and  such 
debts  can  be  set  off  (20  Eq.  644),  and  also  retained  (3  Hare, 
539;   15  L.  J.,  Eq.  204). 

Statutes  of  Limitation  of  another  country  are  no  bar  in  this 
country  (4  Q.  B,  653). 

A  decree  in  an  administi?ation  suit  stops  the  statute  from 
running,  but  not,  it  seems,  in  a  partnership  suit.  As  to  pos- 
session under  an  order  of  the  court,  and  as  to  whether  the 
mere  filing  a  biU  or  commencement  of  an  action,  will  stop 
the  statute,  see  2  Ch.  D.  617;  Wms.  Exs.  1737:  1  Sim. 
393;  1  H.  347.  An  order  in  bankruptcy  stops  the  statute 
(17  Sim.  18;  1  D.  &  C.  361),  but  not  a  winding-up  order 
under  the  1848  Act  (29  L.  J.  295);  but  it  apparently  does 
under  the  1862  Act  (7  Ch,  646). 

By  the  5  &  6  Vict.  c.  97,  proceedings  for  matters  done 
under  public  local  and  personal,  or  local  and  personal  acts, 
are  to  be  brought  within  two  years  after  the  act  complained 
of,  or,  in  case  of  continuing  damage,  within  one  year  after  its 
ceasing. 

Although  a  person  is  presumed  to  be  dead  at  the  expira- 
tion of  seven  years  since  he  was  last  heard  of  {Nepean  v. 
Knight,  2  M.  &  W.  894;  7  L.  J.,  Ex.  335),  and  not  before, 
there  is  no  presumption  that  he  was  alive  up  to  the  end  of 
the  seven  years;  and,  therefore,  the  onus  of  proving  whether 
the  party  was  living  or  dead  during  such  seven  years  lays  on 
the  claimant  (5  Ch.  139;  6  Ch.  356;  7  Ch.  120 ;  20  Eq.  136). 
In  Henderson's  Trusts  (7  Eq.  498),  the  state  of  health  and 
the  fact  of  not  applying  for  money  was  held  sufficient  to  show 
death  within  the  seven  years.  And  as  to  what  wiU  be 
sufficient  to  cause  a  presumption  of  death  before  the  expira- 
tion of  the  seven  years,  see  2  Ch.  D.  617. 

The  rule  of  seven  years  seems  to  have  arisen  from  the 
provisions  of  the  statute  of  1  Jac.  I.  c.  11,  s.  2,  relating 
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to  bigamy,  and  that  of  19  Car.  II.  c.  16,  concerning  leases 
determinable  on  lives  (1  Sm.  L.  C.  449). 

The  question  of  survivorship,  where  persons  die  by  the 
same  accident  or  event,  is  by  the  law  of  this  country  a  matter 
of  evidence,  and  not  of  positive  regulation  and  enactment, 
varying  according  to  the  ages  and  sex  of  the  persons  dying, 
as  in  the  French  Code ;  and  in  the  absence  of  evidence, 
there  is  no  conclusion  of  law  on  the  subject.  Thus,  where 
husband  and  wife  die  by  the  same  accident  (as  by  shipwreck), 
the  presumption  is  that  they  died  at  the  same  instant;  and 
in  order  to  entitle  the  husband's  next  of  kin  to  the  wife's 
property,  his  survivorship  must  be  proved  (1  Cur.  705),  and 
accordingly  where  this  could  not  be  proved  the  property  of 
each  was  held  to  go  to  their  respective  next  of  kin  (2  Ch.  D. 
213,  and  see  24  L.  J.,  Eq.  293). 

It  may  be  as. well  here  to  refer  to  the  6  Ann.  c.  72, 
under  which  persons  entitled  to  a  remainder  or  other  interest 
in  or  to  any  estate  after  the  death  of  another  can,  on  affidavit 
of  title  and  belief  that  such  person  is  dead  and  the  death  is 
concealed,  move  the  court  to  order  the  production  of  the 
tenant  for  life  or  cestui  que  vie ;  and  upon  non-production, 
such  tenant  is  to  be  taken  as  dead,  and  the  remainderman 
entitled  to  enter  ("W.  P.  375). 
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PART  II. 

DIVISION    OF    EQUITY. 


The  two  great  objects  of  equity  are,  Istly,  to  prevent  injury 
and  fraud  as  far  as  possible ;  and  2ndly,  to  redress  injury 
and  fraud  after  its  commission,  and  with  the  view  of  carrying 
out  these  objects,  most  of  its  rules  and  regulations  are 
framed.  The  following  division  of  equity  jurisprudence  into 
six  heads  will,  however,  best  enable  us  to  treat  of  the  sub- 
ject :— 

I.  Remedial — under  which  may  be  classed  frauds,  acci- 
dents and  mistakes. 

II.  Executive — under  which  will  be  considered  trusts, 
charities  and  specific  performance. 

III.  Adjustive,  or  that  which  relates  to  administration, 
legacies,  mortgages,  partnerships,  agencies  and  other  matters 
of  account,  partitions  and  boundaries. 

IV.  Protective — under  which  will  be  classed  injunctions, 
interpleader,  and  matters  of  like  nature. 

V.  Protective — in  favour  of  persons  under  disability,  as 
married  women  and  infants. 

VI.  Auxiliary — under  which  discovery  and  the  perpetua- 
tion and  preservation  of  evidence  will  be  treated. 
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TITLE  I. 

REMEDIAL    EQUITY. 
CHAPTER  I. 

FRAUD. 

Over  fraud  more  than  over  any  other  branch  of  equitable 
jurisdiction,  the  Court  of  Chancery  probably  exercised  its 
authority  most  beneficially ;  for  by  its  power  of  discovery  and 
of  compelling  defendants  to  answer  on  oath,  it  frequently 
brought  to  light  transactions  which  were  effected  in  the  pre- 
sence of  no  witness,  or  of  persons  who  had  long  ceased  to 
exist,  and  thus  discovered  frauds  which  had  for  years  lain 
hid,  or  otherwise  would  never  have  been  ascertained,  and 
compelled  their  perpetrators  to  redress  the  injurjes  thereby 
occasioned ;  and  although  equity  only  takes  cognizance  of 
fraud  in  a  civil  and  not  in  a  criminal  point  of  view,  so  that 
(further  than  by  enforcing  compensation  and  payment  of 
costs)  it  never  punishes  the  offenders,  but  leaves  such  punish- 
ment to  the  courts  of  criminal  judicature,  it  asserts  its  juris- 
diction not  only  for  the  pxirpose  of  redressing,  but  also,  as  far 
as  possible,  for  the  prevention  of  frauds  and  other  acts  or 
matters  which  partake  of  a  fraudulent  nature. 

Otit  English  inquisition,  the  Star  Chamber,  before  its 
abolition  by  16  Car.  I.  c.  10,  in  numerous  instances  took 
cognizance  of  fraudulent  transactions,  and  also  punished  the 
offender  ;  but  when  it  was  abolished,  the  jurisdiction  of-  exa- 
mining and  redressing  frauds  fell  almost  completely  on  the 
Court  of  Chancery,  from  the  inability  which  the  law  courts 
had  of  thoroughly  sifting  and  discovering  the  fraud,  while 
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the  punishment  of  tlie  guilty  party  was  transferred  to  the 
criminal  courts. 

But  although  the  Court  of  Chancery  was  generally  the 
proper  forum  for  examining  into  and  redressing  fraud,  courts 
of  lawj  in  a  great  variety  of  cases,  took  cognizance  of  it,  and 
frequently  afforded  adequate  relief,  as  in  the  case  of  fraud 
respecting  the  sale  of  chattels  personal ;  and  so  where  a  will 
of  personal  property  had  been  obtained  by  fraud,  the  proper 
remedy  was  exclusively  vested  in  the  Ecclesiastical  or  Pro- 
bate Court,  or  if  the  will  was  of  real  estate,  in  the  Courts  of 
Common  Law. 

Even  at  law  fraud  frequently  vitiated  the  act,  and  the  thing 
was  treated  as  if  not  done  and  as  void  (see  as  to  a  fine. 
Termor's  case,  3  Eep.  77a ;  14  L.  J.,  Q.  B.  25 ;  6  Q.  B. 
587;  as  to  a  decree,  3  CI.  &  F.  479;  3  Ch.  203;  as  to  an 
admission  as  assistant,  30  L.  J.,  Q.  B.  186);  and  in  Hard- 
man  v.  Booth,  32  L.  J.,  Ex.  104,  it  was  held  to  prevent  the 
goods  passing,  and  they  were  recovered  from  a  bond  fide 
holder. 

Although  Lord  Hardwicke  is  reported  to  have  said  that 
equity  had  "  undoubted  jurisdiction  to  relieve  against  every 
species  of  fraud,"  yet  it  seems  that  where  in  the  particular 
case  adequate  relief  could  be  easily  obtained  at  law  or  other- 
wise, equity  would  not  interfere,  unless  from  want  of  evidence 
or  other  reason  the  fraud  could  not  be  shown  at  law,  or  the 
redress  which  would  be  there  afforded  might  not  in  the  par- 
ticular case  be  sufficient. 

Thus,  notwithstanding  the  Ecclesiastical  was,  and  after- 
wards the  Probate  Court  was  and  now  is,  the  proper  forum 
respecting  fraudulent  wills  of  personal  property,  equity 
assisted  in  regard  to  frauds,  which  went  either  to  the  whole, 
or  part  of  a  will,  provided  the  Ecclesiastical,  Probate  or 
Common  Law  Courts  could  not  give  the  required  relief,  but 
it  would  not,  if  they  could ;  accordingly  where  a  fraud  went 
only  to  some  clause  or  matter  respecting  the  will,  in  respect 
of  which  the  Probate  Court  could  not  deal,  or  consisted  in 
unduly  obtaining  the  consent  of  the  next  of  kin  to  the  pro- 
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bate,  equity,  although  it  could  not  i-evoke  the  probate, 
declared  the  person  taking  the  legal  title  or  obtaining  pos- 
session by  virtue  of  such  fraud  a  trustee  for  the  person  who 
had  thus  been  deprived  of  the  property,  and  enforced  the 
promise  of  a  legacy  or  other  gift  (34  L.  J.,  Eq.  463),  or 
promise  to  carry  out  the  testator's  wishes  (15  Sim.  6  ;  3  Ch. 
362,  363;  4  H.  L.  82;  Tud.  L.  C.  755),  including  parol 
trusts  of  devised  property  (8  Eq.  673;  15  Eq.  318);  but 
the  Equity  or  Chancery  Courts  have  no  power,  either  by 
declaring  the  legatee  trustee  or  otherwise,  to  relieve  against 
a  will,  or  any  bequest  therein  which  has  been  fraudulently 
made  or  inserted,  that  being,  in  case  of  personalty,  the  ex- 
clusive jurisdiction  of  the  Probate  Court  (3  Ch.  D.  27 ;  1 
H.  L.  C.  191). 

AH  kinds  of  fraudulent  transactions,  and  also  all  deeds  and 
other  instruments,  whether  under  seal  or.  not,  as  well  as 
decrees  (3  Ch.  203  ;  2  Sch.  &  Lef.  280,  308)  and  private  acts 
of  parliament,  when  obtained  by  or  affected  with  fraud,  have 
been  relieved  against,  and  length  of  time  forms  no  bar, 
although  the  court  hesitates  to  relieve  where  length  of  time 
affords  the  presumption  of  acquiescence. 

As  the  modes  of  fraud  are  infinite,  it  is  impossible  to  give 
a  strictly  accurate  definition  thereof;  the  following,  however, 
seems  to  afford  as  good  a  one  as  can  be  given,  namely,  that 
fraud  in  equity  includes  "  all  acts,  omissions,  and  conceal- 
ments, which  involve  a  breach  of  a  legal  or  equitable  duty, 
trust,  or  confidence  justly  reposed,  and  which  are  injurious  to 
another,  or  by  which  an  undue  and  unconscientious  advan- 
tage is  taken  of  another"  (Sto.  187). 

Frauds  are  usually  classed  and  treated  of  under  the  two 
heads  of  actual  and  constructive,  the  former  of  which  has 
been  defined  as  "  any  cunning,  deception,  or  artifice,  used  to 
circumvent,  cheat  or  deceive  another,  to  his  injury "  ( Sto. 
186) ;  and  the  latter  being  such  acts,  statements  or  omissions, 
which  operate  as  virtual  frauds  upon  others,  or,  if  generally 
permitted,  would  be  prejudicial  to  the  public  welfare,  and  are 
not  clearly  resolvable  into  mere  accident  or  mistake,  but  may 
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have  been  unconnected  with  any  selfish  or  evil  design,  or  may 
amount  in  the  opinion  of  the  party  chargeable  therewith  to 
nothing  more  than  what  is  justifiable  or  allowable  (Sto.  186 
—189). 

The  following  rules  have  been  laid  down  respecting  fraud: 
1st.  That  it  is  not  to  be  presumed  either  at  law  or  in  equity^ 
according  to  the  maxim  omnia  rite  prasumuntur,  but  neither 
at  law  nor  in  equity  is  positive  proof  indispensably  necessary ; 
and  a  court  of  equity  acts  on  a  lower  degree  of  proof  than 
what  would  be  requisite  at  law,  and  sometimes  considers  that 
a  fraud  which  at  law  is  not  so  considered. 

2nd.  If  the  principal  in  a  fraud  is  released,  those  who  were 
only  secondarily  liable,  will  be  released  also. 

3rd.  A  deed  impeached  for  and  invalid  from  fraud  cannot 
be  supported  by  evidence  of  considerations  wholly  different 
from  those  stated  in  it. 

4th.  If  a  deed  or  other  document  is  obtained  by  fraud,  it 
will  be  set  aside  intoto,  and  not  only  in  part;  fraud,  however, 
may  invalidate  one  part  of  a  document  without  making  the 
whole  invalid,  if  the  fi;audulent  part  can  be  severed  (1  Mad. 
261). 

Fraud  should  never  be  alleged  or  charged  unless  there  is 
good  ground  for  so  doing,  and  there  is  reason  for  believing 
that  it  can  be  proved ;  for  if  fraud  is  improperly  charged  the 
plaintiff's  proceeding  will,  in  some  cases,  be  dismissed  with 
costs  (1  H.  L.  324),  or  he  maybe  condemned  in  costs  (6  Ch. 
40;  10  Ch.  96),  or  refused  the  costs  to  which  he  otherwise 
would  be  entitled  (4  P.  C.  572);  and  the  defendant  or  re- 
spondent would  also  be  held  liable  for  costs  in  cases  in  which 
he  improperly  charged  the  other  with  fraud. 
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CHAPTER    II. 

ACTUAL  FBAUD. 

Most  cases  of  actual  fraud  are  compreliended  under  the 
following  heads ;  namely,— 

1st.  Those  occasioned  by  the  conduct  of  the  party  charge^, 
irrespective  of  the  position  or  condition  of  the  party  on  whom 
the  fraud  was  committed. 

2nd.  Those  in  which  the  position  or  condition  of  the  per- 
son on  whom  the  fraud  has  been  committed,  is,  in  a  great 
measure,  considered  as  the  ground  for  relief. 

I.  Under  this  head  may  be  ranked : — 

1st.  Concealment,  or  supprissio  veri, — which  is  frequently 
a  fraud ;  and  therefore  if  a  person  conceals  facts  which  he 
is  under  some  legal  or  equitable  obligation  to  communicate, 
equity  relieves. 

It  is,  however,  often  most  difficult  to  predicate  what  per- 
sons are  bound  to  disclose  in  for o  conscientice.  According 
to  the  golden  maxim,  to  do  unto  others  as  we  would  they 
should  do  unto  us,  each  party  ought  to  communicate  to  the 
other  his  knowledge  of  all  material  matters  or  facts  not  dis- 
coverable by  the  other,  or  of  which  he  knows  the  other  to  be 
ignorant ;  but  in  equity  so  extensive  a  rule  could  hardly  be 
enforced  without  great  inconveniences  arising  therefrom,  on 
account  of  the  encouragement  which  would  thus  be  afforded 
to  carelessness  and  negligence,  and  the  frequent  litigation 
which  would  ensue  in  attempting  to  upset  contracts  which 
turn  out  not  so  favourably  as  was  expected. 

Equity,  therefore,  in  many  cases  applies  the  maxim  caveat 
emptor,  and  holds  the  purchaser  bound,  unless  there  is  some 
misrepresentation  or  artifice  to  disguise  the  thing  sold,  or  some 
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defect  known  to  the  vendor,  whicli  the  purchaser  could  not 
by  ordinary  care  discover,  or  some  warranty  as  to  the  cha- 
racter or  quality  of  the  article,  notwithstanding  there  may  be 
material  defects  or  circumstances  known  to  the  one  and  not 
to  the  other. 

Nor  will  equity  account  silence  as  equivalent^to  conceal- 
ment, for  allied  est  celare,  aliud  tacere,  except  that  where  a 
person  allows  an  untrue  statement  ■which  he  has  made,  to 
circulate  without  contradiction,  qui  tacet  consentire  videtur 
is  held  to  apply,  and  he  is  made  liable  for  an  injury  resulting 
thereby  (5  Bing.  Nt  C.  99).  And  so  it  seems  equity  will 
sometimes  relieve  if  a  person  does  not  disclose  a  material  fact, 
"which  from  its  nature  he  must  have  known,  or  it  is  proved 
that  he  knew,  and  which  the  other  could  not  be  expected  to 
discover  by  ordinary  care ;  but  a  trustee  who  receives  notice 
of  a  claim  does  not  lose  his  right  of  charge  or  retainer  by 
merely  omitting  to  mention  it  (4  Ch.  D.  101). 

Not  only  does  equity  relieve  respecting  defects  and  circum- 
stances which  are  called  intrinsic,  and  belong  to  the  nature, 
character,  condition,  title,  safety,  use,  or  enjoyment,  &c.  of 
the  subject-matter  of  the  contract,  but  also  respecting  those 
which  are  designated  extrinsic,  and  are  only  accidentally 
connected  with  it,  or  rather  bear  upon  it,  at  the  time  of  the 
contract,  as  the  rise  or  faU  of  the  market,  character  of  the 
neighbourhood,  &c.  (Sto.  210). 

In  illustration  of  what  has  been  observed,  if  a  vendor  sells 
an  estate,  knowing  that  he  has  no  title  to  it,  or  that  there  are 
incumbrances  upon  it  of  which  the  purchaser  is  ignorant  (  Sto. 
212),  or  if  the  insured  omits'  to  commimicate  to  the  insurer 
aU  facts  and  circumstances  which  increase  the  risk  (Sto.  216), 
relief  will  be  afforded ;  for  in  these  cases  the  injured  person 
had  no  means  of  discovering  the  same,  and  was  not  guilty  of 
negligence. 

A  purchaser,  however,  is  not  bound  to  communicate  his 
knowledge  of  the  value  of  the  property,  for  it  is  the  vendor's 
place  to  be  acquainted  with  it ;  therefore  if  A.,  being  aware 
that  there  is  a  mine  in  land  of  B.,  of  which  the  latter  is  igno- 
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rant,  contracts,  without  disclosing  the  fact,  for  the  purchase, 
the  contract  is  good,  though  nothing  was  paid  because  of 
such  mine  ( Sto.  207,  n.). 

In  insurances,  the  rule  that  there  must  be  no  misleading  is 
stricter  than  in  other  matters,  for  in  such  cases,  particularly 
in  marine  insurances,  there  must  not  be  any  concealment  of 
a  material  fact  (2  Q.  B.  595)  previously  to  acceptance  or 
a  slip  being  given,  notwithstanding  30  &  31  Vict.  c.  23, 
ss.  7,  8  (2  C.  8s  P.  216).  If  there  is  a  warranty  any  misre- 
presentation is  fatal,  but  if  not,  the  misrepresentation  must 
be  in  a  material  fact,  and  by  the  insured  or  his  agent,  not 
the  company's  agent  (19  Eq.  485). 

The  principal  is  sometimes  liable  for  his  agent's  fraud  (30 
L.  J.,  Ex.  327),  especially  in  marine  insurances  (2  Q.  B. 
511),  or  if  he  has  benefited  by  the  fraud, 

2nd.  Misrepresentation,  or  suggestio  falsi,  whether  by  word 
or  deed,  and  whether  with  the  object  of  gain  or  not,  is  also 
considered  as  fraud  (21  L.  J.,  Eq.  633).  Generally,  how- 
ever, equity  will  not  relieve,  if  the  misrepresentation  was  in 
an  immaterial  or  trifling  matter,  or  if  it  occasioned  no  injury; 
for  in  the  first  <5ase  the  evils  resulting  from  litigation  would 
be  more  serious  than  the  injury  which  has  occurred,  so  that 
de  minimis  non  curat  lex ;  and  as  to  the  other,  equity  only 
attempts  to  redress  wrongs,  and  not  to  punish  the  perpe- 
trators. 

Nor  will  the  court  interfere  where  the  party  injured  did 
not  act  upon  the  misrepresentation,  but  on  something  else 
(Sto.  191 — 202).  Nor  is  any  relief  afforded  where  the  mis- 
representation was  in  a  matter  of  fact  or  opinion  equally  open 
to  the  inquiry  of  both  concerned,  and  in  which  neither  could 
be  presumed  to  trust  the  other,  or  was  as  to  a  defect  which 
a  cautious  person  could  easily  have  discovered,  for  simplex 
commendatio  non  obligat,  or  it  was  vague  and  inconclusive 
(  Sto.  1 92).  For  the  court  will  avoid  encouraging  carelessness 
by  redressing  injuries  which  by  proper  or  ordinary  care  could 
have  been  prevented  ( Sto.  200).  If  a  person  represents  that 
he  will  not  do  a  thing,  and  money  is  in  consequence  laid  out, 
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he  will  be  enjoined  from  acting  contrary  to  his  representation 
(29  L.  J.,  Eq.  1).  , 

It  is  a  question  of  some  difficulty  whether  a  person  who 
makes  an  untrue  statement,  under  the  impression  that  he  is 
stating  the  truth,  is  guilty  of  a  fraud.  In  some  cases  it  has 
been  held  that  persons  are  liable  for  all  incoi-rect  statements, 
whether  made  knowingly  or  not,  if  they  occasion  an  injury 
to  another  (6  Bing.  396) ;  while  from  the  more  recent  cases 
it  seems  that  at  law  a  mere  untruth,  innocently  told,  is  -not 
sufficient ;  but  that  to  make  a  fraud,  some  loilful  misrepre- 
sentation must  be  shown;  in  fact,  that  circumstances  must 
be  shown  from  which  it  may  be  gathered  that  the  repre- 
sentation was  made  with  a  knowledge  of  its  imtruth  ;  except 
that  in  the  case  of  victuallers,  brewers,  and  other  common 
dealers  in  provisions,  they  are  civilly  liable  if  in  the  ordinary 
course  of  trade  they  sell  things  unfit  for  food,  without  any 
knowledge  of  their  unfitness  (B.  L.  M.  628). 

-  It  would,  however,  seem  just  that  every  one  should  be 
made  liable  for  injuries  arising  from  all  erroneous  statements, 
for  no  one  ought  to  state  as  a  fact  that  which  he  does  not 
know,  and  there  is  no  doubt  that  a  party  who  makes  repre- 
sentations which  to  his  knowledge  are  false,  and  from  which 
injury  ensues,  is  liable,  although  they  were  made  from  no  bad 
motive,  and  without  any  design  to  injure  any  one  (Sto.  623). 
In  Reese  Mining  Company  (4  H.  L.  79),  Lord  Cairns  said, 
if  persons  take  upon  themselves  to  make  assertions  as  to 
which  they  are  ignorant,  whether  they  are  true  or  not,  they 
must,  in  a  civil  point  of  view  (as  distinguished  from  a 
criminal),  be  held  responsible  (and  see  per  Lord  Hatherley, 
at  p.  72);  and  if  a  party  knew,  but  having  forgotten  makes 
an  incorrect  statement,  which  is  acted  upon,  he  is  liable 
{Shaw  V.  Crowcher,  29  L.  J.  273;  and  see  28  L.  J.,  Eq. 
188  ;  11  Eq.  398  ;  3  B.  &  E.  428  ;  3  B.  469). 

Even  previously  to  the  Judicature  Acts  of  1873,  1875, 
persons  were  in  most  cases  liable  at  law  for  misrepresentations 
which  caused  injury  to  those  who  properly  acted  upon  them. 

3rd.  Mere  inadequacy  of  consideration,  or  other  inequality 
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in  the  bargain,  does  not  of  itself  constitute  fraud,  for  value  is 
always  fluctuating,  being  dependent  on  innumerable  circum- 
stances ;  and  persons  are  often  induced  by  difficulties,  and 
numerous  other  reasons,  to  part  with  property  at  certain 
periods  for  less  than  its  real  value,  and  the  smallness  of  the 
price  may  have  been  the  sole  inducement  to  the  purchaser, 
who  may  have  simply  acquiesced  in  the  other's  proposals  in- 
stead of  originating  the  transaction,  or  taking  an  active  part 
therein,  Hke  one  who  endeavours  to  obtain  a  fraudulent  ad- 
vantage over  another. 

If  however  the  inadequacy  or  inequality  is  accompanied 
with  other  circumstances  showing  fraud  or  imposition,  as 
where  the  party  injured  is  hurried  into  the  transaction  with- 
out full  knowledge  of  the  circumstances  or  consequences, 
without  sufficient  time  for  deliberation,  or  opportunity  for 
consulting  disinterested  friends  or  counsel,  or  the  matter  is 
importunately  pressed,  or  those  in  whom  he  placed  con- 
fidence used  strong  persuasion,  equity  will  relieve. 

So  relief  will  be  granted  where  the  inequality  is  so  gross 
as  to  shock  the  conscience,  or  where  there  has  been  imposi- 
tion or  tmdue  influence  (Sto.  244,  et  seq. ;  S.  V.  &  P.  272) ; 
and  although  the  inadequacy  would  not  be  sufficient  to  upset 
a  contract,  it  may  be  sufficient  to  prevent  the  court  from 
enforcing  it  (29  L.  J.,  Eq.  28  ;  8  H.  L.  C.  481). 

4th.  Previous  to  the  passing  of  the  9  &  10  "Will.  III.  c.  15, 
equity  exercised  a  general  power  over  awards  ;  but  since  that 
statute  it  does  not  interfere  (except  under  it)  respecting  any- 
awards  which  come  within  its  operation,  although  it  still  exer- 
cises an  original  jurisdiction  in  those  cases  in  which  it  has  not 
been  arranged  or  agreed  that  the  submission  or  award  shall  be 
made  a  rule  of  court,  and  wiU  therefore  set  aside  such  awards 
on  the  ground  of  fraud,  as  in  cases  of  corruption,  partiality, 
or  other  irregularity  of  conduct  in  the  arbitrator  (Wils.  Aw. 
90,  388). 

The  statute  authorizes  submissions  to  be  made  rules  of  a 
court  of  record  either  of  law  or  equity,  and  gives  the  court, 
to  which  the  submission  is  made,  power  on  affidavit,  to  set 
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aside  the  award  it  procured  by  undue  means  (3  J.  &  B.  109). 
It  can  also  enlarge  the  time  for  making  the  award  (9  Q.  B. 
117;  1  Q.  B.  D.  748),  and  refer  the  matter  back  to  the 
arbitrator. 

The  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
c.  125),  contains  some  very  useful  provisions  respecting  arbi- 
tration, by  which  the  court  is  enabled,  in  certain  cases,  to 
appoint  arbitrators  on  the  parties  failing  to  do  so,  and  stay 
other  proceedings,  and  otherwise  carry  out  agreements  for 
arbitrations  and  the  awards  thereunder. 

But  although  thfese  acts  and  various  other  acts,  such  as 
the  Bankruptcy,  Kailway,  Lands  Clauses,  Companies  Clauses, 
and  Friendly  Societies  Acts,  allow  of  and  make  useful  pro- 
visions for  references  to  arbitration  and  the  carrying  out  of 
the  awards  made  thereunder,  these  do  not  generally  oust 
the  jurisdiction  of  equity  unless  the  submission  or  award  has 
been  made  a  rule  or  order  of  court  (33  L.  J.,  Eq.  218,  713), 
except  perhaps  under  the  Railway  Companies'  Act,  1859 
(22  &  23  Vict,  c.  59);  8  Eq.  231;  16  Eq.  433;  2  Sc.  Ap.  347, 
or  the  Friendly  Societies'  and  some  few  other  Acts. 

Under  the  11th  section  of  the  Common  Law  Procedure 
Act,  1854,  however,  power  is  given  to  the  court  in  which  any 
action  or  suit  is  brought,  or  to  any  judge  thereofj  to  stay  such 
action  or  suit  whenever  the  parties,  or  those  under  whom 
they  claim,  have  by  deed  or  writing  agreed  to  refer  the 
matter  of  siich  action  or  suit,  and  there  is  no  good  reason 
why  the  arbitration  should  not  proceed  or  be  carried  out ; 
but  it  seems  that  no  stay  will  be  ordered  where  the  sub- 
mission is  to  a  special  arbitrator  ;  and  it  has  been,  as  it  may 
be,  revoked  before  being  made  a  rule  or  order  of  court 
(1  Q.  B.  D.  748  ;  16  Eq.  564). 

On  application  being  made  within  proper  time  to  the 
court  in  which  the  submission  has  been  made  a  rule  or 
order,  such  court  wUl,  where  there  has  been  any  mistake, 
fraud  or  improper  conduct,  refer  the  matter  either  back  to 
the  same  arbitrator  or  to  another,  as  may  be  proper. 

In  Dare  Valley  Railway  (6  Eq.  429),  it  was  held  that  the 
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arbitrator  could  be  examinedj  and  as  be  had  made  a  mistake 
the  award  was  set  aside  and  matter  referred  back  to  him, 
(See  5  H.  L.  418;  10  P.  C.  388;  10  Ch.  435  ;  and  as  to 
making  the  agreement,  submission  or  award  a  rule  or  order 
of^court,  see  6  C.  P.  212;  18  Eq.  539;  20  Eq.  39;  9 
C,  P.  508). 

An  arbitrator  or  quasi-arbitrator  (as  an  average  adjuster) 
is  not  liable  for  want  of  skill  (7  C.  P.  32,  525),  or  want 
of  care  (8  C.  P.  1),  although  a  mere  valuer  is  (9  C.  P.  57). 

II.  Under  the  second  division  of  actual  frauds  are  : — 

1st.  Those  upon  idiots,  lunatics,  and  others  of  unsound 
mind;  thus  in  cases  of  contracts  or  other  acts,  however 
solemn,  of  such  persons,  whenever  from  the  nature  of  the 
transaction  evidence  of  entire  good  faith  is  wanting,  or  it  is 
not  seen  to  be  just  in  itself,  or  for  the  benefit  of  such  persons, 
equity  wiU,  on  the  ground  of  fraud,  interfere,  and  either  set 
it  aside  or  so  re-model  it  as  to  make  it  subservient  to  their 
just  rights  and  interests. 

For  although  such  persons,  having  no  understanding  or 
agreeing  mind,  cannot  have  the  capacity  to  contract  (except 
for  necessaries),  yet  the  ground  of  relief  is  generally  (except  as 
to  idiots)  not  the  absence  of  power  to  contract,  no  man  of  fuU 
age  being  allowed  to  stultify  himself,  but  fraud  ;  and  therefore, 
although  other  persons,  such  as  heirs  and  administrators,  and 
also  guardians  and  committees,  can  at  law,  generally,  object 
to  and  avoid  contracts  on  the  ground  of  non  compos  mentis, 
equity  will  not,  on  that  ground,  always  afford  assistance,  but 
generally  does  so  if  there  has  been  anything  which  can  be 
deemed  improper  or  fraudulent. 

Even  at  law  an  executed  contract  entered  into  bonajide, 
and  in  the  ordinary  course  of  business,  with  a  lunatic,  is  not 
void,  if  the  lunacy  was  unknown  (18  L.  J.,  Ex.  356);  and 
where  there  has  been  entire  good  faith,  and  the  contract  or 
other  act  was  for  the  benefit  of  such  persons,  equity,  and 
even  courts  of  law,  will  sometimes  uphold  it  (see  S.  V.  &  P. 
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208, 636,  776).     A  will  even  made  by  a  person  who  is  insane 
on  some  points  may  be  good  (5  Q.  B.  549). 

With  respect  to  idiots,  however,  as  they  are  persons  who 
never  could  and  never  can  have  an  agreeing  or  contracting 
mind,  no  contract  can  be  made  with  them,  and  any  alleged 
contract  would  be  wholly  void,  although  equity  would  pro- 
bably assist  as  far  as  it  could  those  who  honestly  assisted  and 
protected  them. 

2nd.  With  respect  to  the  contracts  and  other  acts  of  per- 
sons of  weak  understanding,  although  not  necessarily  void, 
they  are  in  equity  viewed  with  great  jealousy,  and  deemed 
void  whenever  their  nature  justifies  the  conclusion  that  there 
has  been  imposition,  artifice,  or  undue  influence  ;  and  there- 
fore, if  a  person,  who,  from  blindness,  ignorance,  or  other 
cause,  is  liable  to  be  deceived,  is  induced  to  execute  a  deed, 
on  the  supposition  that  it  is  different  from  what  it  is,  the 
deed  wiU  be  void  (3  J.  &  B.  21). 

3rd.  Equity  will  also  refuse  to  assist  a  person  who  obtains 
an  agreement  or  deed  from  one  who  at  the  time  of  the 
transaction,  is  so  excessively  intoxicated  as  to  be  deprived  of 
understanding,  and  will  assist  the  intoxicated  person,  even  if 
he  became  so  from  his  own  fault,  in  getting  rid  of  it,  on 
account  of  the  fraud  in  the  other  in  obtaining  the  same  from 
one  in  such  a  state,  especially  if  there  was  any  unfair  advan- 
tage taken,  or  any  contrivance  to  cause  intoxication  (Sto. 
230,  23 1 ).  The  contract  of  a  man  too  drunk  to  know  what  he 
is  about  is  voidable  only,  and  not  void,  and  therefore  capable 
of  ratification  by  him  when  he  becomes  sober  (8  Ex.  312). 

4th.  And  where  a  person  is  not  &free  agent,  and  able  to 
protect  himself,  equity  will  do  so,  and  consequently  it  relieves 
against  acts  done  under  duress,  or  under  the  influence  of  ex- 
treme terror  or  threats,  and  watches  with  extreme  jealousy 
all  contracts  made  by  persons  under  imprisonment,  and, 
whenever  there  is  the  slightest  ground  to  suspect  oppression 
or  imposition,  will  upset  the  contract,  and,  in  like  manner, 
with  respect  to  the  acts  of  persons  labouring  under  that  ex- 
treme distress  or  necessity  which  overpowers  free  agency, 
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relief  is  given  if  any  fraudulent  advantage  has  been  taken 
(Sto.  239). 

Sth.  With  respect  to  infants,  though  acts  which  the  law 
requires  them  to  perform,  and  contracts  respecting  necessaries 
suitable  to  their  degree  or  quality,  are  good,  yet  these  must 
be  fair  and  proper  ;  and,  further,  where  a  contract  or  other 
transaction  may  be  either  beneficial  or  prejudicial  to  the  in- 
fant, he  may  generally  avoid  it  as  well  at  law  as  in  equity ; 
but  where  it  can  never  be  for  his  benefit,  it  is  utterly  void 
(Sto.  240 — 242).  Although  a  transfer  of  shares  to  an  infant 
can  generally  be  avoided,  it  will  not  be  after  he  has  trans- 
ferred to  an  adult  (8  Ch.  266). 

The  legislature  has  also,  in  various  ways,  thrown  pro- 
tection over  infants,  which,  as  well  as  their  position  generally, 
will  be  treated  of  under  the  head  of  "  Infants,"  Tit.  V., 
Chap.  II,,  infra. 
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CHAPTER  III. 

CONSTRUCTIVE  FRAUDS. 

These  frauds  maybe  treated  of  under  four  heads. 

I.  Frauds  on  persons  particularly  liable  to  imposition. 
II.  On  persons  in  confidential  situations. 

III.  Virtual  frauds  on  persons  not  particularly  liable  to 

imposition,  or  in  any  confidential  situation. 

IV.  Frauds  against  public  policy. 

I.  AVTiere  parties,  on  account  of  the  particular  circum- 
stances which  surround  them,  irrespective  of  mental  disability, 
are  likely  to  be  easily  imposed  upon  or  taken  advantage  of, 
equity  will  frequently  afford  relief  on  the  ground  of  construc- 
tive fraud,  even  in  cases  where  the  transaction,  if  entered 
into  by  parties  otherwise  situated,  could  not  be  impeached. 

1st.  Thus  equity  will  upset  dealings  and  transactions  with 
expectant  heirs,  remaindermen,  and  reversioners,  whenever 
any  inequality  appears,  or  any  undue  advantage  has  been 
taken  of  such  parties'  position. 

It  strongly  discountenances  all  sales  of  expectant  interests 
by  such  parties,  not  only  because  of  the  opportunity  they 
afford  of  taking  undue  advantage  of  an  expectant  while  in 
distressed  circumstances,  but  also  because  they  frequently 
disappoint  the  intentions  of  the  party  from  whom  property 
was  expected,  and  encourage  young  men  to  hide  their  diffi- 
culties at  home,  shake  off  their  father's  authority,  and  feed 
their  extravagances. 

Such  sales,  therefore,  will  be  set  aside,  without  the  pur- 
chaser can  show  that  a  fair  market  price,  calculated  with  re- 
ference to  circumstances"  at  the  time  of  sale,  and  not  with 
reference  to  the  event,  was  given  (S.  V.  &  P.  276 ;  Sto. 

R.  G 
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334) ;  or  that  there  was  a  bona  fide  purchase  at  a  public  sale, 
fairly  and  properly  conducted  (Sto.  338);  or,  that  the  sale 
was  fully  made  known  to  and  approved  of  by  the  father,  or 
others  standing  in  loco  parentis,  who  had  the  means  of  obvi- 
ating the  necessity  of  such  a  sale;  and  the  knowledge  of  such 
persons  without  their  approval  (S.  V.  &  P.  276),  and  ability 
to  relieve  the  expectant  seems  insufficient,  for  although  he 
would  not  then  be  deprived  of  the  advice  of  one  in  whom  he 
could  confide,  yet  he  would  still  be  under  the  pressure  of 
difficulties,  which  might  well  induce  such  approval  towards  a 
transaction  which  appears  unavoidable,  however  unconscien- 
tious the  terms. 

If,  however,  the  expectant,  after  being  fuUy  relieved  from 
his  difficulties,  deliberately,  and  on  frill  information,  confirms 
the  transaction  or  does  anything  injuriously  affecting  the 
other's  rights  or  property,  he  wiU  not  be  permitted  to  repu- 
diate the  transaction  (Sto.  345,  346) ;  and  when  such  a  con- 
tract is  set  aside,  the  person  relieved  will  have  to  repay  what 
has  been  advanced,  with  the  value  of  aU  improvements  and 
interest  thereon,  but  compound  interest  will  not  be  allowed, 
although  costs  are  sometimes  given  (Sto.  326  ;  S.  V.  &  P. 
286,  287). 

The  fact  of  the  expectant  being  of  mature  age,  and  frilly 
understanding  the  transaction,  is  not  of  itself  sufficient  to 
support  it,  but  the  court  will  see  as  to  its  fairness,  and  the 
onus  of  proof  is  on  the  person  supporting  it,  if  there  is  the 
least  semblance  of  unfairness  (29  L.  J.,  Eq.  18 ;  30  L.  J. 
667;31L.  J.,  Eq.  199). 

Settled  accounts  are  no  bar,  and  assigns  are  in  some  cases 
considered  as  taking  with  notice  of  the  equity  (32  L.  J.,  Eq. 
201). 

A  settlement  on  the  wife  and  children,  though  post-nuptial, 
does  not  come  within  the  rule  respecting  reversions  (33  L.  J., 
Eq.  287). 

The  cases  having  been  thought  to  have  gone  too  far,  and 
so  as  to  make  the  sales  of  reversions  or  other  expectancies  too 
difficult,  it  was  by  the  31  Vict.  c.  4,  enacted,  that  no  purchase 
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of  reversionary  or  life  interests  made  bondjide,  without  fraud 
or  unfair  dealing,  should,  after  the  1st  of  January,  1868,  be 
set  aside  on  the  ground  of  undervalue,  but  neither  this  act 
nor  the  repeal  of  the  usury  laws,  can  make  unreasonable 
bargains  good,  and  any  such  can,  and  will  still  be  set  aside  by 
the  court  (see  10  Eq.  641 ;  6  Ch.  665 ;  8  Ch.484;  10  Ch.389). 

Sales  by  tradesmen  and  others  to  expectants  at  exorbitant 
sums,  or  under  circumstances  which  show  the  presence  of 
undue  influence,  imposition,  or  connivance  at  profuse  expen- 
diture, unsuited  to  their  position  or  wealth,  and  unknown  to 
those  in  loco  parentis,  will  be  reheved  against,  and  only  a 
proper  sum  allowed  (Sto.  348). 

On  like  grounds  post-obit  bonds,  and  other  securities  of.  a 
similar  nature,  are  set  aside  when  made  by  expectants  (Sto. 
342). 

A  post-obit  bond  is  a  bond  given,  on  the  receipt  of  a  sum 
of  money,  to  secure  the  payment  by  the  obligor,  on  the  death 
of  another,  of  a  sum  exceeding  that  advanced  and  legal 
interest  thereon.  They  are  of  two  kinds — 1st,  where  the 
payment  depends  on  a  contingency,  as  if  the  borrower  should 
survive  another ;  and  2nd,  where  the  payment  is  certain,  but 
the  time  uncertain,  as  that  it  shall  be  made  as  soon  as  another 
dies. 

In  the  first  instance,  as  it  is  uncertain  whether  or  not  the 
lender  wiU  ever  get  back  his  money,  the  bond  cannot  be 
impeached  on  the  ground  of  usury,  and  is  generally  valid 
(3  J.  &  B.  424),  unless  accompanied  by  some  fraudulent 
circumstances,  or  the  lender  is  protected  by  an  insurance  on 
the  life  of  the  person  on  whom  the  contingency  depends,  of 
which  the  borrower  bears  any  part  of  the  expense,  in  which 
case  the  court  will  generally  relieve  on  payment  of  the 
amount  advanced  with  51.  per  cent,  interest  and  costs. 

With  respect  to  the  second  class  of  these  bonds,  although 
all  the  circumstances  attending  them  will  be  rigorously  in- 
vestigated, they  are  not  necessarily  bad,  without  they  are 
grossly  unequal,  or  have  been  obtained  from  persons  in  very 
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necessitous  circumstances,  or  been  accompanied  with  imposi- 
tion or  otlier  fraud ;  and,  accordingly,  an  agreement  to  pay 
double  the  amount  of  the  sum  advanced  on  another's  death 
has  been  supported  (3  J.  &  B.  426) ;  but  if  they  are  not 
perfectly  fair,  they  will,  be  reUeved  against,  and  even  their 
sale  at  a  public  auction  wiU  not  necessarily  give  them  validity 
.  (Sto.  347). 

2nd.  Common  sailors,  in  consequence  of  their  great  im- 
providence, generosity,  and  credulity,  are  always  indulgently 
considered  in  this  court,  and  are  protected,  and  treated  in  the 
same  light  as  young  expectants,  and  contracts  respecting 
their  prize-money  or  wages  are  relieved  against  whenever 
any  inequality  appears,  or  any  undue  advantage  has  been 
taken  (Sto.  322). 

3rd.  Persons  who  are  at  the  time  of  any  transaction  in 
very  necessitous  circumstances,  are  also  frequently  looked 
upon  by  equity  in  a  similar  light,  and  in  dealing  with  them, 
strict  faith,  openness,  and  justice  should  be  adopted,  and  no 
undue  advantage  taken  of  their  position, 

II.  Wiib.  respect  to  the  second  class  of  constructive  frauds, 
it  may  be  laid  down  as  a  general  rule,  that  whenever  a  person 
has  a  reasonable  confidence  reposed  in  him,  or  possesses  any 
peculiar  influence  over  another  by  reason  of  any  confidential 
connection,  and  enters  into  any  transaction  with  the  person 
so  situated,  equity,  in  order  as  far  as  possible  to  prevent  any 
fraud  which  may  occur  from  the  firailty  of  human  natm-e,  and 
from  the  dangerous  temptation  thus  arising  from  using  his 
influence  and  intimate  knowledge  of  the  circumstances  for 
his  own  benefit  at  the  other's  expense,  and  relying  on  the 
truth  of  the  maxim  emptor  emitquam  minimo  potest,  venditor 
vendit  quam  maximo,  watches  over  such  transactions  with 
the  greatest  jealousy,  and  sometimes  sets  them  aside,  espe- 
cially if  the  person  in  the  fiduciary  situation  has  at  the  other's 
expense  taken  advantage  of  such  his  position  ;  and  the  court 
will  never  permit  the  retention  of  such  advantage,  however 
unimpeachable  the  transaction  would  have  been,  if  no  such 
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confidence  had  been  reposed,  or  no  such  fiduciary  situation 
had  existed  (Sto.  308  et  seq.). 

The  age  or  capacity  of  the  person  is  of  little  matter,  and 
independent  advice  is  necessary,  but  the  obtaining  of  mere 
trifling  benefits  will  not  be  sufficient  to  upset  the  transaction 
(1  Ch.  252). 

1st.  Thus  contracts  and  conveyances  whereby  benefits  are 
secured  by  children  to  their  parents,  although  not  prima 
facie  void,  will  carefiJly  and  rigorously  be  investigated,  and 
if  not  reasonable  in  themselves,  and  entered  into  with  good 
faith,  will  be  upset,  unless  third  persons  have  acquired  an 
interest  under  them  (15  Beav.  278 — 302),  and  there  should 
be  no  improper  or  great  delay  (7  Ch.  329).  In  Kempson 
V.  Ashher  (10  Ch.  15),  a  bond  given  by  a  daughter  when 
twenty-nine,  in  respect  of  one  which  she  had  given  just  after 
coming  of  age,  was  set  aside  (Sto.  310). 

2nd.  Deeds  of  gift  by  wives  to  their  husbands  are 
regarded  by  the  court  with  jealousy,  and  enquiries  wiU  often 
be  directed  as  to  the  circumstances  under  which  they  were 
executed;  the  burden  of  proof,  however,  in  case  of  their  being 
impeached,  lies  on  the  person  impeaching  them,  and  they 
will  not  be  invalidated  unless  sufficient  circumstances  of 
fraud  or  undue  influence  are  shown  (21  L.  J.,  Eq.  446). 

3rd.  Dealings  and  transactions  also  between  guardians 
and  wards  during  the  existence  of  the  guardianship,  are  in 
equity  not  considered  binding,  even  when  they  have 
happened  after  the  minority  has  terminated,  if  the  inter- 
mediate period  is  short,  especially  where  all  the  duties  of  the 
office  have  not  ceased,  or  where  the  property  continues  in 
some  way  under  the  guardian's  control,  without  the  circum- 
stances show  the  fullest  deliberation  on  the  ward's  part,  and 
the  most  abundant  good  faith  (uberrima  Jides')  in  the  guardian 
(Sto.  317). 

4th.  The  same  principles  are  likewise  applicable  to 
trustees,  executors  and  administrators,  and  persons  standing 
in  the  position  of  quasi  guardians,  or  confidential  advisers, 
or  in  other  confidential  situations  (2  Sp.  943) ;  and,  as  a 
general  rule,   no   persons   standing  in  fiduciary  positions. 
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whether  trustees,  executors  or  others,  will  be  allowed  under 
any  circumstances  to  derive  an  advantage  from  the  way  m 
which  they  transact  the  business  of  their  office. 

5th.  The  like  doctrine  applies  to  all  in  like  situations,  as 
assignees  and  trustees  of  a  bankrupt's  or  insolvent's  estate ; 
nor  can  an  arbitrator  purchase  up  claims  on  which  he  has  to 
adjudicate  (Sp.  656,  657  ;  27  L.  J.  780)  ;  but  a  bankrupt 
may  purchase  under  his  bankruptcy  (7  C.  P.  473),  and  an 
execution  creditor  under  an  execution  (5  J.  &  B.  427),  and 
tenants  for  life,  and  mortgagors  with  powers  of  leasing,  &c., 
can  lease,  &c.,  to  a  trustee  for  themselves  (30  L.  J.,  Eq.  107), 
and  in  some  cases  ecclesiastical  persons  can  do  so  (22  L.  J., 
Eq.  122). 

If,  however,  the  guardianship,  trusteeship,  or  other  office 
has  entirely  ended,  and  a  full  and  fair  settlement  of  aU 
transactions  growing  thereout  has  been  made,  and  a  sufficient 
time  has  intervened  to  enable  the  ward  or  other  cestui  que 
trust  to  feel  completely  independent,  there  is  no  objection 
even  to  a  bounty  being  conferred  by  the  latter. 

6th.  Solicitors  and  attorneys  also,  as  well  as  counsel  (33 
L.  J.,  Eq.  71,  342),  if  they  contract  or  deal  with  their  clients, 
although  the  transactions  are  not  necessarily  invaHd,  must 
show  the  perfect  fairness  thereof;  as  soon,  however,  as  the 
reslation  of  attorney  and  client  has  completely  ceased,  or  they 
have,  as  the  expression  is,  put  themselves  at  arms-length,  by 
calling  in  a  third  party,  their  contracts  are  looked  upon  in 
the  light  of  common  ones  (Sto.  311). 

The  mere  fact  that  the  relationship  of  solicitor  and  client 
exists  is  not  of  itself  sufficient  to  prevent  a  solicitor  from 
taking  benefits  under  a  will  which  he  has  prepared,  or  to 
make  him  a  trustee  of  the  property  (23  L.  J.  820)  ;  but 
there  must  not  be  any  undue  influence,  misrepresentation, 
surprise,  unfair  dealing,  or  omission  of  any  duty  as  solicitor 
or  agent ;  and  so,  if  a  solicitor  or  other  professional  adviser, 
purchases  openly  and  fairly,  such  purchase  may  be  supported 
(5  P.  C.  516). 

A  gift  by  a  client  to  a  solicitor  is  revocable  within  a 
reasonable  time  after  the  relationship  ceases  (32  L.  J.  569); 
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and  so  is  the  allowance  of  a  commission,  though  included  in 
a  settled  account  (32  L.  J.,  Eq.  734). 

In  Gresley  v.  Moseley  (28  L.  J.,  Eq.  620),  a  purchase  by 
a  solicitor  was  set  aside  after  eighteen  years,  and  a  receipt 
on  the  back  of  the  deed  was  not  deemed  sufficient  evidence 
of  the  payment  of  the  purchase-money;  and  the  cases  of 
Leiois  V.  Morgan  (5  Price,  42)  and  Wharton  v.  May 
(5  Ves.  37)  were  approved  of  (31  L.  J.,  Eq.  537). 

In  the  case  of  the  Bank  of  London  v.  Tyrell  (28  L.  J. 
921,  and  31  L.  J.,  Eq.  369),  a  solicitor  who  participated  in 
the  profits  on  a  sale  of  property  to  his  clients,  was  held  to  be 
a  trustee  for  them  of  such  profits ;  but  as  a  general  rule  the 
whole  transaction  will  be  set  aside,  and  the  client  must  not, 
after  discovering  the  fraud,  deal  with  the  property  so  as  to 
prevent  giving  it  back  (  Great  Luxemburg  Railway  v.  Mar- 
gery, 25  Beav.  595). 

A  solicitor  who  is  guilty  of  gross  neglect  of  duty  or  fraud 
resulting  in  a  loss  is  liable  in  equity  (9  Eq.  276). 

The  mere  fact  of  a  solicitor's  name  being  on  the  particulars 
of  sale  does  not  prevent  his  purchasing  (5  Ch.  551),  and.  a 
solicitor  who  lends  money  may,  although  the  borrower  has 
no  other  adviser,  deduct  his  fair  costs  (32  L.  J.  763). 

7th.  The  same  rules  also  apply  to  medical  advisers  and 
their  patients  (21  L.  J.,  Eq.  472);  and  it  seems,  also,  to 
clergymen  and  others  imparting  religious  instruction  and 
those  that  place  confidence  in  them,  and  also  to  other  persons 
standing  in  like  confidential  situations  (Sto.  314 ;  7  Sim. 
546). 

The  question  whether  a  will  in  favour  of  a  priest  or 
medical  attendant  has  been  obtained  by-undue  influence  is 
very  different  to  whether  a  deed  has  been  so  obtained  (2  Prob. 
462,  477),  and  the  onus  of  proving  undue  influence  in  case 
of  a  will  Hes  on  the  person  alleging  it,  except  where  the  person 
benefited  has  prepared  the  will  (7  H.  L.  461). 

8th.  And  also  in  all  transactions  between  agents  and  their 
principals,  the  utmost  good  faith  is  required  (Sto.  315),  and 
therefore  agents  are  not  permitted  to  conceal  any  facts  within 
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their  knowledge,  which  might  influence  the  principal's  judg- 
ment as  to  price,  value,  or  otherwise ;  nor  is  the  agent  per- 
mitted to  reap  any  advantage  by  becoming  secret  vendor  or 
purchaser  of  property  respecting  which  he  is  employed  by 
his  principal  (or  under  contractor,  10  Gh.-515),  or  make  any 
further  profit  than  what  has  been  agreed  upon  between  them, 
but  must  account  for  all  profits  to  his  principal. 

In  Dahj  v.  Wonham  (32  L.  J.,  Eq.  790),  the  purchase  by 
an  agent  was  upset,  and  ah  agent  has  been  made  to  account 
for  the  difference  or  profit  he  made  on  shares  (8  Ch.  56); 
and  he  must,  as  a  rule,  account  for  aU  profits  or  payments  he 
receives  beyond  his  recognized  commission  or  payment,  and 
(excejpt  in  some  cases  where  it  is  in  accordance  with  the 
usual  mode  of  dealing)  he  must  not  take  any  commission  or 
payment  from  the  other  side  (3  Ch.  D.  502  ;  2  Ch.  D.  148 '; 
9  Ch.  525 ;  10  Ch.  124) ;  nor  will  an  adviser  or  agent  be 
allowed  to  retain  any  benefit  obtained  by  buying  up  claims 
on  his  principal's  property  (29  L.  J.,  Eq.  780). 

9th.  Directors  of  companies  are  also  in  many  cases  in  the 
same  position  as  trustees  or  agents  (7  &  8  Vict.  110,  s.  29  ; 
18  L.  J.,  Eq.  177  ;  26  L.  J.,  Q.  B.  317  ;  19  &  20  Vict. 
c.  47  (articles) ) ;  and  directors  have  been  made  to  repay 
what  they  had  received  or  obtained  of  or  from  the  promotion 
money  (7  Eq.  442),  and  for  profits  on  the  sale  of  shares 
(10  Ch.  96) ;  but  it  must  not  be  concluded  from  this  that 
promoters  are  unable  to  sell  to  the  company,  for  it  is  clear 
they  can  if  they  do  so  openly  and  fairly  (33  L.  J.,  Eq.  545 ; 
2  Eq.  216). 

10th.  Partners  also,  being  in  a  kind  of  fiduciary  position  to 
their  co-partners,  must  not,  when  purchasing  their  co-part- 
ners' share  or  interest,  or  dealing  with  them,  take  advantage 
of  the  knowledge  they  have  acquired  as  partners  (5  J.  &  B. 
428). 

1 1th.  And  it  may  be  laid  down  as  a  general  proposition, 
that  trustees  (unless  merely  nominal,  as  trustees  to  bar  dower 
or  preserve  contingent  remainders),  executors,  administrators, 
agents,  commissioners  and  .assignees  of  bankrupts  or  insol- 
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vents,  auctioneers,  creditors  who  have  been  consulted  on  the 
sale,  counsel,  solicitors,  and  persons  acting  as  such  (29  L.  J., 
Eq.  780)  advisers  (1  Eq.  529),  and  others,  -who,  by  being 
employed  or  concerned  in  the  aflfairs  of  another,  have  acquired 
a  knowledge  of  his  property,  are  generally  incapable  of  pur* 
chasing  such  property  (S.  V.  &  P.  c.  20,  s.  2  ;  10  L.  J., 
Eq.  129).  as  long  as  the  relationship  lasts ;  and  that  such  ■ 
purchases,  without  being  contaminated  with  actual  fraud, 
win  be  set  aside  on  the  application  of  the  cestui  que  trust, 
although  the  trustee  himself  cannot  take  advantage  of  such 
rule  in  order  to  get'rid  of  a  bad  bargain  (5  J.  &  B.  419) ; 
and  it  apparently  makes  no  difference  whether  the  person  is 
trustee  for  adults  or  infants,  or  even  if  the  sale  is  by  public 
auction,  or  by  the  court  under  a  decree  for  sale  (S.  V.  &  P. 
691). 

It  must  not,  however,  be  understood  that  a  trustee  cannot 
buy  from  his  cestui  que  trust :  the  rule  is,  that  he  cannot 
buy  from  himself,  or  get  all  the  information  that  is  useful  to 
him,  and  then  discharge  himself  from. his  office  and  buy  the 
property.  Where,  therefore,  the  fiduciary  relationship  is 
completely  ended,  the  trustee  may  purchase. 

The  court,  however,  carefully  watches  such  transactions, 
and  will  not  support  them  unless  it  clearly  appears  that  the 
sale  was  fair,  and  after  the  trustee  had,  by  the  vendor's  con- 
sent freely  given  after  fuU  information,  completely  shaken 
off  his  confidential  character  (S.  V.  &  P.  692). 

When  a  trustee  purchases  in  the  name  of  another,  that 
circumstance,  as  it  shows  a  wish  of  concealment,  will  gene- 
rally be  sufficient  to  induce  the  court  to  set  aside  the  sale  ; 
and  in  Pooley  v.  Quilfer  (27  L.  J.,  Eq.  180)  it  was  held, 
that  though  a  purchase  by  an  assignee  for  the  benefit  of  the 
creditors  would  be  good  if  free  from  fraud  and  concealment, 
it  was  bad  for  concealing  who  were  purchasing. 

A  person  who  has  an  unrestricted  power  of  sale  cannot 
purchase  without  an  order  of  court;  but  if  restricted,  he 
sometimes  can.  Thus  in  Beadon  v.  King  (22  L.  J.,  Eq.  122), 
a  prebend,  with  the  consent  of  the  commissioners,  was  held 
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able  to  sell  to  himself  the  prebendary  lands  for  the  redemp- 
tion of  the  land-tax — and  an  execution  creditor  can  buy  pro- 
perty sold  under  an  execution ;  but  in  King  v.  England 
(33  L.  J.,  Q.  B.  145)  a  landlord  was  held  not  to  have  been 
entitled  to  take  the  distrained  goods  at  the  appraised  value. 

The-  rule  is  not  applied  to  a  mortgagee  purchasing  from 
the  mortgagor  the  property  in  mortgage,  although  it  seems 
a  mortgagee  cannot  for  his  own  benefit  buy  the  mortgaged 
property  under  a  power  of  sale;  nor,  generally,  where  he 
sells  under  an  order  in  bankruptcy,  without  leave  is  given 
(S.  V.  &  P.  694),  for  in  these  cases  he  would  be  both  buyer 
and  seller ;  but  the  fact  that  the  purchaser  is  nearly  related 
or  intimately  connected  with  the  trustee,  as  that  he  is  the 
son,  or  father,  or  partner,  is  not,  without  some  real  fraud, 
sufficient  to  upset  the  sale  (S.  V.  &  P.  692). 

And  it  may  here  be  mentioned,  that  a  sale  by  trustees  to 
a  tenant  for  life,  under  a  power  in  a  settlement  to  sell  either 
with  or  without  such  tenant's  consent,  if  fair  and  reasonable, 
is  good  (S.  V.  &  P.  692)  ;  so,  if  there  is  no  concealment,  a 
steward  or  other  person  may  take  a  lease  from  his  employer 
(5  J.  &  B.  428),  and  a  trustee  may  also  deal  with  his  cestui 
que  trust  in  matters  over  which  such  trusteeship  gives  him 
no  advantage  over  the  other,  or  respecting  property  of  which 
he  is  not  trustee,  provided  he  acts  openly  and  honestly.  The 
only  mode  however  by  which  a  trustee  for  a  person  not  sui 
juris  can  safely  purchase  the  trust  estate,  is  by  obtaining 
leave  of  the  court  for  such  purpose,  and  where  no  cause  or 
matter  is  pending  in  which  application  for  leave  can  be 
made,  a  suit  may  be  instituted  for  such  purpose,  provided  it 
is  fit  that  the  estate  should  be  sold,  and  the  trustee  is  ready 
to  give  more  than  any  one  else  (S.  V.  &  P.  691);  but, 
Avithout  the  consent  of  the  cestui  que  trust,  the  court  will 
not  generally  allow  a  trustee  to  give  up  his  office  and  bid  for . 
the  property  (S.  V.  &  P.  692)  ;  and  the  court  has  refused 
to  allow  assignees  or  trustees  of  a  bankrupt  to  bid  at  a  sale 
(5  J.  &  B.  412). 

The  doctrine  here  discussed  does  not,  however,  prevent 
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trustees,  having  beneficial  interests,  from  dealing  with  the 
other  beneficiaries,  unless  their  office  gives  them  an  advan- 
tage, or  there  is  some  unfairness  or  impropriety  (1  Sim.  & 
S.  555). 

If  a  decree  is  made  that  a  sale  to  a  person  in  the  position 
of  a  trustee  is  invalid,  such  trustee,  if  he  has  not  sold  the 
estate  to  a  bona  fide  purchaser,  wUl  be  called  upon  to  re- 
convey  it. 

He  Tvill,  nevertheless,  be  entitled  to  receive  back  his  pur- 
chase-money, and  aU  moneys  which  he  has  laid  out  in  perma- 
nent improvements  and  alterations  which  have  a  tendency  to 
bring  the  estate  to  a  better  sale,  and  interest  from  the  re- 
spective times  they  were  actually  disbursed ;  but  he  must 
account  for  all  profits  from  rents  or  otherwise,  and  for  all 
deteriorations,  with  interest  thereon  ;  or  the  cestui  que  trust, 
if  he  wishes,  wiU  generally,  in  lieu  of  taking  back  the  estate, 
be  allowed  to  try  the  experiment  of  another  sale  (S.  V.  &  P. 
695).  Generally,  any  interest  which  is  payable  is  in  the 
above  cases  calculated  at  4  per  cent.,  and  the  trustee  is  made 
to  pay  the  costs. 

Transactions,  however,  between  parties  in  the  above  situa- 
tions not  being  mala  in  se,  but  only  mala  prohibita,  may  be 
confirmed  by  the  injured  party,  provided  he  has  ceased  to  be 
under  control,  and  is  sui  juris ;  and  long  acquiescence  on 
his  part,  after  he  has  become  cognizant  of  the  whole  circum- 
stances, will  generally  be  considered  sufficient  to  estop  him 
froni  claiming  any  relief  (S.  V.  &  P.  696). 

The  court  will  not  give  relief  against  a  bona  fide  purchaser 
for  value  without  notice,  but  will  relieve  if  the  purchase  has 
been  made  with  notice,  as  in  the  case  of  the  Attorney-  General 
V.  Lord  Dudley  (9  Cowp.  146),  where  Lord  Dudley  bought 
for  about  5,000Z.  property  which  the  title  deeds  showed  had 
many  years  previously  been  purchased  by  two  of  several 
trustees  (see  hereon  5  J.  &  B.  412  et  seq.,  and  Leivin  on 
Trusts,  359  et  seq.), 

12th.  Between  debtor,  creditor  and  surety  also  entire 
good  faith  is  required ;  and  therefore,  if  a  creditor  does  any- 
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thing  affecting  the  surety,  or  omits  doing  any  act  of  duty 
when  required  by  the  surety,  the  latter  may  set  up  such  con- 
duct as  a  defence  to  any  proceedings  brought  against  him,  if 
not  at  law,  at  least  in  eqmty  (Sto.  324,  325). 

Thus,  if  any  of  the  securities  are  lost  by  the  neglect  of  the 
creditor,  as  by  omitting  to  register  a  ship  (3  J.  &  B.  303), 
or  the  creditor  releases  any  remedy  he  has  in  any  collateral 
security  without  the  surety's  consent,  the  latter  will  be  re- 
leased; and  it  makes  no  difference  whether  such  security  was 
or  not  known  to  the  surety  at  the  time  he  became  such 
(3  J.  &  B.  294).  And  in  the  case  of  a  note  or  biU  of  ex- 
change, if  the  holder  releases,  compounds  with,  or  gives  time 
to  the  promisor  or  acceptor,  the  several  indorsers  will  gene- 
rally be  discharged  (3  J.  &  B.  307) ;  but  a  release  to  an 
indorser  does  not  release  the  prior  indorsers,  without  it  was 
known  to  the  holder  that  they  were  only  sureties  (3  J.  &  B. 
309). 

And  if  the  creditor  enters  into  a  binding  contract,  giving 
the  debtor  further  time,  the  surety  will  be  discharged ;  so 
where  the  creditor  agrees  with  the  surety  to  sue  the  principal 
in  a  certain  time,  and  omits  to  do  so,  the  surety  is  discharged 
(31  L.  J.,  C.  P.  143).  If  the  principal's  duties  are  altered 
the  surety  is  discharged  (2  C.  P.  469) ;  a  binding  agreement 
however  with  a  stranger  to  give  the  principal  debtor  time  is 
not  a  discharge  (26  L,  J.,  Q.  B.  288). 

An  agreement  with  the  principal  to  give  the  siu:ety  time 
has,  it  seems,  the  same  effect  as  giving  the  principal  time,  but 
all  rights  maybe  reserved  against  the  surety  (7  Ch.  142); 
and  so  any  concealment  or  other  matter  which  varies  the 
liability  of  the  surety,  will  be  considered  a  fraud  and  operate 
as  a  discharge  (3  J.  &  B.  298,  311). 

There  is  in  some  cases  a  distinction  between  a  surety  and 
a  guarantor  (24  L.  J.,  Ex.  314;  32  L.  J.,  C.  P.  34),  but 
neither  a  surety  nor  a  guarantor  will  be  bound  if  there  is 
concealment  or  misrepresentation  (34  L.  J.,  C.  P.  131) ; 
concealing  the  defalcations  of  a  servant  releases  the  surety 
(7  Q.  B.666;  8  Ex.  73). 
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A  discovery,  however,  of  all  the  material  circumstances  at 
the  time  of  the  suretyship  is  not  required,  as  in  cases  of 
insiu^ances,  but  there  must  not  he  any  fraudulent  concealment 
(24  L.  J.,  Ex.  14) ;  the  principal  ought  not  to  neglect  doing 
what  is  necessary  for  making  the  security  effectual,  as  regis- 
tering or  enrolling  the  same,  and  in  some  cases  such  neglect 
would  release  the  surety  (7  Q.  B.  756). 

Mere  delay,  however,  on  the  part  of  the  creditor,  without 
some  other  equity,  will  not  be  sufficient  to  discharge  the 
surety ;  but  the  sureties  are  entitled,  after  a  debt  becomes 
due,  to  apply  to  equity  to  compel  the  debtor  to  exonerate 
them  by  paying  the  debt  (3  J.  &  B.  303),  or  to  compel  the 
creditor  to  relieve  them  or  proceed  against  the  debtor;  but  it 
does  not  seem  quite  clear  whether  a  surety  or  guarantor  can 
by  notice  withdraw  from  being  such  (13  Eq.  450 — 458),  and 
although  death  alone  may  not  be  sufficient  to  put  an  end  to 
the  liability  it  would  with  other  circumstances  (15  Eq.  311; 
8  Ch.  866). 

The  taking  of  further  security  will  not,  if  the  remedy 
under  the  former  security  is  not  suspended,  be  a  discharge  to 
the  surety,  nor  the  signing  of  a  bankrupt's  certificate.  And 
it  has  been  decided  that  an  agreement  under  the  Bankruptcy 
Acts  to  take  a  composition  was  not  a  release  of  the  surety 
(9  C.  P.  216;  10  Ch.  211),  though  in  a  previous  case  (16 
Eq.  60)  it  had  been  decided  that  it  was,  unless  there  was  a 
reservation  of  rights  against  the  surety;  and  as  to  creditors' 
deeds  see  4  Ch.  204;  8  Ex.  81. 

In  Be  Nevell  (6  Ch.  43),  and  Hudson  (12  Eq.  1),  questions 
arose  as  to  whether  the  release  of  the  transferee  of  a  shareholder 
released  the  transferor. 

The  giving  time  to  the  debtor  will  not  release  the  surety, 
provided  the  creditor's  remedies  against  the  surety  are 
expressly  reserved,  and  the  position  of  the  surety  is  not 
thereby  materially  changed  (3  J,  &  B.  303 ;  20  L.  J., 
Eq.  314). 

It  may  here  be  mentioned,  that  a  surety,  by  taking  an 
assignment  of  the  debt  to   a   trustee  for  himself,  cannot 
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recover  more  from  his  principal  than  he  has  paid  (5  J.  & 
B,  295). 

13th.  In  cases  of  insurance  on  either  ships  or  lives,  conceal- 
ment is  often  fatal,  for  all  the  material  circumstances  knovm  to 
the  person  ahout  to  insure  must  be  disclosed,  otherwise  the 
policy  is  void,  even  if  there  is  no  fraudulent  concealment 
(24  L.  J.,  Ex.  18 ;  6  Q.  B.  746 ;  2  Q.  B.  595,  604)  ;  a 
false  representation  even  of  something  immaterial  was,  in 
Anderson  v.  Fitzgerald  (4  H.  L.  C.  484),  held  to  be  suffi- 
cient to  invalidate  a  policy  of  insurance  (and  see  29  L.  J., 
Q.  B.  17). 

III.  Belief  will  ftirther  be  granted  on  the  ground  of  con- 
structive fraud  in  cases  of  acts  or  omissions,  which,  though 
they  may  have  been  considered  quite  justifiable  or  excusable, 
or  may  have  arisen  from  mere  neglect,  unconnected  with  any 
selfish  or  evil  design,  operate  virtually  as  frauds  upon  others. 

1st.  Therefore  where  a  person,  by  some  act,  statement,  or 
omission,  knowingly  produces  a  false  impression  on  another, 
which  misleads  and  injures  him,  the  person  who  so  misleads, 
even  though  unintentionally  and  without  any  chance  of  bene- 
fiting himself,  must,  even  though  a  married  woman  or  infant, 
compensate  for  the  injury  or  bear  the  loss ;  for  when  rightly 
considered,  such  conduct,  though  arising  from  mere  negli- 
gence or  inattention,  is  plainly  contrary  to  moral  duty  and 
good  faith  (Sto.  384,  385). 

Thus,  where  a  person,  knowing  himself  to  be  the  owner  of 
property,  permits  another  to  dispose  of  it  as  his  own  to 
one,  who  purchases  under  such  impression,  the  real  owner 
will  not  be  allowed  to  upset  such  purchase  ( Sto.  385). 

Where  also  a  person,  aware  of  the  existence  of  an  instru- 
ment under  which  he  might  reasonably  have  supposed  that 
he  took  some  interest,  neglects  to  inquire,  and  encourages 
others  to  deal  with  another  respecting  property  which  he  takes 
thereunder,  he  will  be  bound  by  the  transaction  (Sto.  387)  ; 
and  so  if  a  first  mortgagee  conceals  or  denies  his  mortgage, 
he  will  be  postponed  to  the  other  mortgagees  (Sto.  390). 
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In  feet,  aU_^  representations  to  influence  the  conduct  of 
another,  upon  which  the  other  acts,  are  enforced  in  equity, 
although  there  is  no  contract  {Hammer shy  v.  De  Beil, 
12  CI.  &  F.  45) ;  but  the  representation,  it  seems,  must  be 
of  some  act  and  not  of  a  mere  intention  to  do  something 
{Jordan  v.  Merry,  5  H.  L.  C.  185;  and  see  hereon  34  L.  J., 
Eq.  59, 462;  1  Ch.  137;  32  L.  J.,  Eq.  49,  52;  33  L.  J.  521 ; 
25  Beav,  470;  2  Gif.  14;  29  L.  J.,  Eq.  1). 

At  law,  also,  representations  frequently  act  as  estoppels 
(31  L.  J.,  Ex.  425 ;  30  L.  J.,  C.  P.  113  ;  5  H.  L.  389  ;  6 
Ad.  &  El.  469 ;  32  L.  J.,  Q.  B.  91  ;  33  L.  J.,  Q.  B.  128). 

Thus  an  acceptor  is  estopped  as  to  the  drawing  but  not  as 
to  the  endorsing  of  a  biU  (8  Ex.  216 ;  and  see  Byles  on 
Bills,  30).  Tenants  are  estopped  from  disputing  their  land- 
lord's title  (28  L.  J.,  Eq.  547 ;  3  Q.  B.  658) ;  a  company 
by  its  certificate  or  register  from'  disputing  the  title  of  share- 
holders or  transferees  (3  Q.  B.  584;  5  Ex.  Ill  ;  7  H.  L. 
496);  shareholders  by  receiving  dividends  (3  Ch.  131),  but 
a  shareholder  is  not  estopped  where  there  is  no  power  to 
issue  shares  (6  C.  P.  54,  232) ;  a  company  from  disputing 
a  policy  though  signed  by  wrong  directors  (5  Ch.  288) ; 
a  debenture  in  the  hands  of  an  assign  though  illegal  (5  Q.  B. 
642);  a  vendor  from  disputing  an  assign's  title  (5  Q.  B.  660) ; 
an  assign  from  disputing  the  will  under  which  assign  took 
(9  Q.  B.  48  ;  but  see  18  Eq.  320). 

A  carrier,  however,  is  not  estopped  by  the  invoice  (10 
C.  P.  307);  nor  is  a  bailee  estopped  from  disputing  the 
bailor's  title  where  there  is  eviction  by  title  paramount  (34 
L,  J.,  Q.  B.  139);  nor  would  a  tenant  in  such  a  case,  as 
where  the  landlord's  title  has  determined;  and  a  statement 
that  the  bank  held  bills  of  lading  was  not  a  suflScient  repre- 
sentation of  their  being  genuine  (11  Eq.  398). 

The  doctriae  of  estoppel  is  ably  discussed,  in  Smith's  Lead- 
ing Cases-  in  the  notes  to  the  Duchess  of  KingstorCs  case, 
vol.  2,  to  which  the  reader  is  referred. 

Companies  as  well  as  individuals  are  liable  for  misrepre- 
sentation (34  L.  J.,  Eq.  54;  2  H.  L.  99  ;  29  L.  J.,  Eq.  435  ; 
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31  L.  J.,  Eq,  297 ;  30  L.  J.,  Eq.  242  ;  2  Eq.  264  ;  2  Ch. 
604  ;  4  H.  L.  64  ;  3  Eq.  122  ;   3  Ch.  682). 

A  company,  it  seemed,  could  not  be  sued  by  way  of  action 
of  deceit,  but  the  directors  and  officers  could  be,  and  the 
'  company  by  proper  proceedings  can  be  made  to  refund  what 
they  hare  received  by  means  of  the  representation,;  the  com- 
plainant, however,  must,  as  a  general  rule,  when  he  wishes 
to  avoid  a  contract  on  the  ground  of  fraud,  be  ready  to  restore 
what  he  has  received  in  the  matter  (1  H.  L.  145). 

Fraud  generally  makes  the  contract  voidable,  not  void 
(1  H.  L.  145  ;  2  H.  L.  325),  so  that  the  person  who  is  de- 
ceived is  enabled,  when  he  discovers  the  misrepresentation, 
to  either  repudiate  or  affirm  the  contract.  As  to  when  relief  will 
be  granted;  see  7  H.  L.  102;  6  H.  L.  377 ;  18  Eq.  661 : 
7  Ch.  777  ;  4  Eq.  588  ;  3  Ch.  493  ;  3  Eq.  520 ;  3  Ch.  467 ; 
5  Eq.  249  ;  3  Eq.  299  ;   10  Eq.  73  ;  13  Eq.  77. 

The  representation  must  not  be  of  a  mere  matter  of  law, 
as  in  Rashdale  v.  Ford  {2  Eq.  751),  where  the  representation 
was  that  Lloyd's  Bonds  were  valid,  while,  according  to 
Chambers  v.  M.  §•  M.  R.  Co.  (5  B.  &  T.  528),  they  were  not 
(2  Q.  B.  581);  if,  however,  there  is  a  misrepresentation  of 
a  mixed  matter  of  law  and  fact,  or  even  of  a  mere  matter 
of  law,  by  a  person  who  is  in  a  fiduciary  position,  or  under 
some  duty  to  explain  what  the  law  really  is,  relief  would  be 
granted ;  and  see  2  Q.  B.  D.  1,  where  the  judges  seemed  to 
consider  that  a  fraudulent  representation  of  the  effect  of  a 
release  or  other  deed  was  sufficient  at  law  to  prevent  the 
deed  froln  operating. 

Although  neither  a  married  woman  (except  as  to  separate 
estate)  nor  an  infant  (except  for  necessaries)  is  liable  upon  a 
contract,  both  are  liable  for  frauds,  and  a  fraudulent  repre- 
sentation by  either  wiU  be  relieved  against,  and  in  some  cases 
even  at  law  (30  L.  J.,  C.  P.  365).  In  Last's  Trusts  (4  Ch. 
591),  a  married  woman  was  held  liable  (and  see  Sharpe  v. 
Foy,  4  Ch.  35);  and  if  an  infant  obtain  money  on  loan  by 
alleging  that  he  is  of  age,  he  is  liable  in  equity  (27  L.  J., 
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Bank.  33),  and  though  not  liable  on  contract  he  may  even  at 
law  be  liable  as  for  a  tort,  if  the  injury  does  neither  arise 
out  of  nor  is  connected  with  a  contract  (31  L.  J.,  Q.  B.  57) ; 
but  an  infant  is  not  bound  by  a  marriage  settlement  when 
the  wife  knows  his  age,  notwithstanding  he  represents  to  the 
solicitor  in  the  transaction  that  he  is  of  full  age  (28  L.  J., 
Eq.  760). 

Although  sales  from  executors  of  a  testator's  personal  pro- 
perty, including  even  specific  bequests,  are  ordinarily  valid, 
yet  whenever  the  purchaser  knows  that  the  property  is  being 
improperly  convertedj.  or  the  purchase-money  unlawfully 
applied,  such  sales  will  be  set  aside  (Sto.  422). 

Where  a  mortgage  or  conveyance  is  taken  with  notice  of 
another's  title,  either  legal  or  equitable,  the  same  wUl  be  post- 
poned and  made  subject  to  such  title,  except  the  case  is  within 
the  27  Eliz.  c.  4 ;  and  it  must  be  remembered  that  before  the 
abolishment  of  attendant  terms  by  8  &  9  Yict.  c.  112,  one 
who  purchased  with  notice  of  dower  could  obtain  protection 
by  the  getting  in  a  term  or  other  outstanding  legal  estate, 
and  it  is  the  same  although  the  property  lies  in  a  register 
county  and  has  not  been  properly  registered,  for  the  registry 
acts  were  meant  only  to  protect  from  secret  transactions 
(Sto.  397). 

It  is  not  necessary  that  there  should  be  actual  notice,  for 
anything  which  is  sufficient  to  put  a  person  on  inquiry  (that 
is,  has  a  reasonable  certainty  as  to  time,  place,  circumstances 
and  persons),  is  considered  in.  equity  as  sufficient  notice  to 
bind  him  (Sto.  399).  Accordingly,  a  purchaser  is  presumed 
to  know  how  the  party  from  whom  he  buys  derives  his  power 
as  executor,  trustee,  appointee  or  otherwise ;  and  notice  of 
a  lease  will  generally  be  deemed  notice  of  its  contents ;  but 
knowledge  of  the  mere  registration  of  an  instrument  is  not 
deemed  constructive  notice  to  subsequent  purchasers  of  colla- 
teral effects,  such  as  defeating  a  right  of  tacking. 

The  notice  is  considered  sufficient  if  it  is  brought  home  to 
the  agent,  attorney  or  counsel  in  the  same  transaction,  or 
one  immediately  preceding  ;  and  therefore,  where  a  person 
B.  H 
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acts  as  solicitor  both  for  the  vendor  and  purchaser,  anything 
which  is  known  to  such  person  as  the  sohcitor  for  the  vendor 
is  generally  considered  as  known  to  the  purchaser  (Sto.  403), 
though,  where  a  mortgagor  acts  as  solicitor  for  the  mort- 
gagee, it  is  not  considered  that  the  mortgagee  has  notice  of 
a  prior  loan  which  the  solicitor  has  himself  obtained  on  the 
property  (21  L.  J.,  Eq.  69). 

A  person  who  purchases  during  the  pendency  of  a  suit, 
is  generally  bound  by  the  decree  that  may  be  made  against 
his  vendor,  for  otherwise  alienations  made  during  a  suit  might 
entirely  defeat  its  purpose,  and  there  would  be  no  end  to 
litigation  ;  but  as  a  lis  pendens  is  considered  only  a  general 
notice  of  an  equity,  no  person  other  than  parties  or  privies 
win  be  presumed  to  have  notice,  unless  he  has  specific  notice 
of  the  title  in  dispute  (Sto.  405 — 407). 

A  person,  however,  who  has  notice  of  another's  claim,  may 
nevertheless  purchase  from  one  who  has  a  title  unaffected  by 
any  notice;  and  he  who  has  previously  purchased  with  notice  of 
another's  claim,  may  protect  himself  (except  from  dower)  by 
purchasing  a  bona  fide  title  of  one  unaffected  with  notice,  for 
otherwise  the  holder  of  the  good  title  could  not  enjoy  the  full 
benefit  of  it ;  nor  will  a  person  who  purchases  without  notice 
from  one  who  previously  purchased  with  notice  be  prejudiced, 
for  otherwise  no  one  would  be  secure  in  any  purchase  ( Sto. 
409,  410). 

2nd.  By  the  statute  of  27  Eliz.  c.  4,  and  the  decisions 
thereon,  it  seems  that  all  prior  conveyances  of  lands,  tene- 
ments, and  hereditaments  (not  pure  personal  estate  (2  My.  & 
K.  512)  ),  unless  supported  by  a  valuable  consideration,  are 
void  as  against  subsequent  purchasers  from  the  maker  (not 
the  heir  or  devisee  (21  L.  J.,  Q.  B.  139)  )  of  such  prior  con- 
veyances, whether  with  or  without  notice ;  but  not  as  against 
subsequent  purchasers  from  those  claiming  under  such  maker, 
unless  actually  fraudulent  and  not  only  voluntary  (20  L.  J., 
Q.  B.  177;  Sug.  V.  &  P.  712;  see  Hunt  on  Fraudulent 
Conveyances). 

The  consideration  may  be  proved  thouglj  not  stated  in  the 
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deed  or  other  assurance  (8  Mees.  &  W.  405;  2  Col.  C.  C.  71; 
1  Ch.  446;  6  Ch.  228).  In  Woolaston  v.  T%ihe  (9  Eq.  44), 
it  was  held  that  limitations  to  collaterals  were  not  within 
the  marriage  consideration;  but  as  to  what  is  a  sufficient 
consideration,  see  21  L.  J.,  Eq.  514;  1  Ch,446;  6  Ch.  228; 
and  20  Eq.  210. 

Equity  will  not  decree  the  voluntary  deed  to  be  given 
up  (1  Eq.  154),  though  a  person  claiming  under  a  voluntary 
deed  may,  it  seems,  be  made  a  defendant  in  a  suit  for  specific 
performance  (1  Ch.  446) ;  a  specific  performance  will  not 
generally  be  decreed  on  behalf  of  a  vendor  whose  title  de- 
pends* on  a  voluntary  settlement  (2  Mer.  123),  unless  the  pur- 
chaser is  in  possession,  or  there  are  special  reasons  (11  Eq. 
391;  18  V.  84— 93) ;  and  in  CRurchv.  WUliams  (7  Ex.  313), 
the  purchaser  was  held  entitled  to  recover  back  his  deposit. 
Voluntary  conveyances,  however,  are  binding  between  the 
parties  themselves,  unless  the  deed  or  other  assurance  has  been 
made  without  proper  advice  or  deliberation;  as  where  a  deed 
was  executed  in  extremis,  •vnih.au.t  full  consideration  and  with- 
out a  power  of  revocation,  it  was  set  aside  (30  L.  J.,  Eq.  331; 
and  see  8  Ch.  430;  7  Ch.  24;  14  Eq.  365;  8  Eq.  553); 
fi-om  which  it  seems  that  it  is  not  absolutely  necessary  that 
the  deed  should  contain  a  power  of  revocation,  but  the 
absence  of  such  a  power  is  strong  evidence  of  the  deed  not 
having  been  properly  considered. 

If  the  settlement  or  gift  has  been  made  directly  on  coming 
of  age  it  will  generally,  unless  there  is  good  reason  for  sup- 
porting it,  be  set  aside  (10  Eq.  405). 

A  voluntary  settlement  by  a  felon  after  a  felony,  though 
made  before  conviction,  is  void  against  the  Crown  (13  Eq. 
485 ;  32  L.  J.,  Eq.  234 ;  31  L.  J.,  Eq.  757 ;  4  St.  Bl. 
502  ;  4  J.  &  B.  77). 

Although  by  the  construction  which  has  been  put  on  the 
statute,  the  donor  can,  at  any  time  before  the  donee  has 
parted  with  the  property  for  a  valuable  consideration,  defeat 
a  voluntary  gift  by  a  subsequent  sale  for  value,  even  to  a 
person  who  has  notice,  the  purchaser  from  the  donor  can 
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have  no  relief  if  the  voluntary  grantee  has  already  conveyed 
away  for  value. 

Equity  will  not  interfere  as  between  two  voluntary  con- 
veyances, where  Iboth  are  bond  fide,  nor  even  enforce  a 
voluntary  agreement  for  a  conveyance,  notwithstanding  there 
is  a  meritorious  consideration,  although  it  will  carry  out  one 
which  has  been  made  ;  so  that  where  stock  had  been  trans- 
ferred under  a  voluntary  agreement,  although  equity  would  not 
have  enforced  the  transfer  if  it  had  not  been  made,  yet  it  en- 
forced the  rights  growing  thereout,  there  being  no  intervening 
equity  (Sto.  425—436). 

3rd.  Both  by  the  common  law  and  the  statute  of  13  Eliz. 
c.  5,  conveyances  either  of  real  or  personal  estate  liable  to  be 
taken  in  execution  by  persons  who  at  the  time,  or  immediately 
afterwards,  are  indebted  to  such  an  amount  that  sufficient  is 
not  left  to  pay  their  debts,  will  be  fraudulent  and  void  against 
the  creditors,  so  far  as  is  necessary  to  satisfy  them,  unless 
such  conveyances  are  for  a  valuable  consideration,  and  honcL 
fide  to  one  who  has  no  notice  of  any  fraudulent  intent  (5  J.  & 
B.  237  ;  Sto.  350  et  seq.),  and  this  statute  has  been  held  to 
extend  even  to  pecuniary  gifts  (14  Eq.  184;  26  L,  J.  105). 

The  mere  fact,  however,  of  a  conveyance  being  voluntary 
would  not  necessarily,  without  there  was  some  actual  fraudu- 
lent intention,  make  it  void  against  any,  except  the  creditors 
at  the  time,  even  if  it  was  an  act  of  bankruptcy  (17  L.  J., 
Ex.  234) ;  but  it  is  unnecessary  to  prove  that  the  debtor 
was  insolvent,  proof  that  he  was  largely  indebted  being 
sufficient  (18  L.  J,,  Eq.  9).  According  to  Spirett  v.  Willows 
(34  L.  J.,  Eq.  365),  the  fact  that  the  then  creditors'  remedy 
is  hindered  is  sufficient,  but  more  must  be  shown  by  a  future 
creditor(9  Eq.  206 ;  5  Ch.  538),  or  if  there  is  some  consideration 
(14  Eq.  190);  but  if  the  deed  is  set  aside  for  any  creditors,  it 
is  set  aside  for  all  (26  L.  J.,  Eq,  317).  A  bona  fide  sale  or 
mortgage,  although  it  is  to  defeat  an  execution  creditor,  is 
good  (28  L.  J.,  Eq.  777 ;  7  Q.  B.  892 ;  30  L.  J.,  Ex.  355 ; 
4  Ch.  622). 

Trust  deeds  of  all  a  debtor's  property  for  the  benefit  of  the 
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creditors,  though  acts  of  bankruptcy,  are  not  deemed  void 
under  this  statute,  if  bona  fide  and  for  the  benefit  of  all,  and 
not  encumbered  with  trusts  for  the  special  carrying  on  of 
the  debtor's  trade,  except  for  the  purpose  of  winding  it  up 
(5  L.  J.,  K.  B.  191 ;  20  L.  J.,  Q.  B.  217). 

Marriage  being  a  valuable  consideration  (although  not 
considered  "money's  worth"  within  the  Succession  Duty 
Act  (33  L.  J.,  Eq.  16),  ante-nuptial  settlements  are  generally 
valid ;  but  if  from  the  contents  or  aliunde  it  can  be  proved 
that  the  settlement  was  with  an  intent  to  defeat  creditors, 
and  in  contemplation  of  bankruptcy  or  insolvency,  and  it 
can  be  inferred  that  the  wife  was  privy  to  such  fraud,  it  will 
be  set  aside  (15  L.  T.  189).  The  consideration  of  marriage 
is  good  for  both  the  legitimate  and  illegitimate  children  of  a 
person  going  to  marry  (1  Atk.  265  ;  29  L.  J.,  Ex.  150;  30 
L.  J.,  Ex.  113 ;  6  M.  &  S.  67,  n. ;  33  L.  J.,  Eq.  141),  but 
trusts  in  favour  of  collateral  relations  will  be  held  bad  against 
creditors  (4  Eq.  390) ;  and  when  the  wife  is,  before  the  mar- 
riage, privy  to  the  insolvency  of  her  husband,  and  there  is 
any  fraud,  a  pre-  or  ante-nuptial  settlement  wiU  even  be  set 
aside  against  the  wife  and  children  (1  Sm.  &  Gif.  228;  8 
Eq.  46). 

It  has  been  held  that  a  post-nuptial  settlement  of  the 
wife's  property  in  pursuance  of  a  parol  agreement  was  void 
against  creditors  (27  L.  J.,  Eq.  190);  but  it  is  not,  it  seems, 
in  all  cases  (1  Eq.  17);  and  see  4  Ch.  D.  85,  where  a  post- 
nuptial settlement  of  the  wife's  property,  which  the  testator 
had  expressed  a  wish  should  be  settled,  was  held  good  against 
a  mortgagee. 

If  the  conveyance  was  of  only  part  of  the  debtor's  pro- 
perty, the  presumption  of  fraud  from  the  person  being 
indebted  may  perhaps  be  rebutted  (Sto.  365),  and  the  con- 
veyance held  good  (8  M.  &  "W.  410) ;  but  if  it  contains  a 
power  of  revocation,  it  would  most  probably  be  set  aside ; 
and  the  fact  of  the  grantor  keeping  possession  of  the  pro- 
perty after  the  execution  of  the  deed,  or  of  the  keeping  the 
deed  itself  secret,  is  strong  evidence  of  fraud  ;  and  a  con- 
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veyance  is  even  void,  althougli  the  grantor  is  not  indebted,  if 
it  is  made  with  a  fraudulent  intent  (Sto.  356—370). 

A  voluntary  settlement  will,  it  seems,  be  set  aside  on 
Dehalf  of  a  voluntary  bond;  and  see  as  to  the  effect  of  a 
covenant  for  further  assurance  in  such  a  settlement,  6  Eq. 
468  ;  8  Hare,  310. 

The  statute  did  not  formerly  apply  to  copyholds,  nor,  as  it 
seems,  to  stock  and  other  choses  in  action,  and  other  property 
which  could  not  be  taken  in  execution,  unless  such  property 
had  been  obtained  by  the  conversion  •  of  property  so  liable 
with  intent  to  defraud  creditors  thereof;  but  as  copyholds, 
and  nearly  all  property,  are  now  liable  to  be  taken  in  execu- 
tion, or  otherwise  applied  in  payment  of  debts,  by  the  1  &  2 
Vict.  c.  1 10  and  other  acts,  the  statute  would  be  now  held 
to  apply  to  all  such  property  (5  J.  &  B.  28,  75,  237 ;  26 
L.  J.,  Eq.  105  ;  27  L.  J.,  Eq.  190).  An  annuity  to  a  wife  on 
the  sale  of  a  business  or  profession  by  the  husband  can,  if 
the  husband  was  at  the  time  insolvent,  be  claimed  by  the 
creditors  (25  L.  J.,  Eq.  662  ;  28  L.  J.,  Eq.  45).  When  the 
settlor  is  dead,  it  seems,  a  creditor  may,  on  behalf  of  himself 
and  the  other  creditors,  take  proceedings  to  set  aside  the  deed 
before  obtaining  any  judgment  (7  Eq.  347). 

4th.  By  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71), 
s.  6,  a  fraudulent  conveyance,  gift,  delivery,  or  transfer  by  a 
debtor  of  his  property,   or  any  part  thereof,  is  an  act  of 
bankruptcy;  and  by  sect.   91,   any  settlement  of  property 
made  by  a  trader,  not  being  a  settlement  made  before  and  in 
consideration  of  marriage,  or  made  in  favour  of  a  purchaser 
or  incumbrancer  in  good  faith  for  a  valuable  consideration, 
or  a  settlement  made  on  or  for  the  wife  or  children  of  the 
settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes 
bankrupt  within  two  years  after  the  date  of  such  settlement, 
be  void  as  against  the  trustee  of  the  bankrupt;  and  shall,  if 
the  settlor  becomes  bankrupt  at  any  subsequent  time  within 
ten  years  after  the  date  of  such  settlement,  unless  the  parties 
claiming  under  such  settlement  can  prove  that  the  settlor 
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was,  at  the  time  of  making  the  settlement,  able  to  pay  his 
debts  without  the  aid  of  the  property  comprised  in  such 
settlement,  be  void  against  such  trustee.  Any  covenant  or 
contract  made  by  a  trader,  in  consideration  of  marriage,  for 
the  future  settlement  upon  or  for  his  wife  or  children  of  any 
money  or  property,  wherein  he  had  not,  at  the  date  of  his 
marriage,  any  estate  or  interest,  whether  vested  or  contingent, 
in  possession  or  remainder,  and  not  being  money  or  property 
of  or  in  right  of  his  wife,  shall,  upon  his  becoming  bankrupt 
before  such  property  or  money  has  been  actually  transferred 
or  paid  pursuant  to  such  contract  or  covenant,  be  void  against 
the  trustee,  and  the  word  "  settlement "  is  made  to  include  any 
conveyance  or  transfer  of  property;  and  by  the  92nd  section, 
every  conveyance  or  transfer  of  property,  or  charge  thereon 
made,  every  payment  made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suffered  by  any  person 
unable  to  pay  his  debts  as  they  become  due,  froni  his  own 
monies  in  favour  of  any  creditor  or  any  person  in  trust  for 
any  creditor,  with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors,  is,  if  the  person  making,  taking, 
paying,  or  suffering  the  same,  become  bankrupt  within  three 
months  after  the  date  of  making,  taking,  paying,  or  suffering 
the  same,  to  be  deemed  fraudulent  and  void  as  against  the 
trustee ;  but  so  as  not  to  affect  the  rights  of  a  purchaser, 
payee,  or  incumbrancer,  in  good  faith  and  for  valuable 
consideration. 

As  to  the  effect  of  the  91st  section  on  covenants  for 
settling  future  money  see  8  Ch.  718;  and  as  to  similar  provi- 
sions in  the  Scotch  Bankruptcy  Acts,  2  Sc.  Ap.  348. 

An  assignment  of  part  of  a  trader's  property  for  a  valuable 
consideration  is  good  although  he  is  insolvent  (32  L.  J.,  Ex. 
215);  and  so,  it  seems,  is  an  assignment  of  all  his  property 
for  a  present  advance,  if  without  knowledge  of  insolvency 
(9  Ch.  271;  7  Ch.  602,  336  ;  5  Ch.  577;  3  Ch.  515;  1 
Ch.  128);  but  not  if  it  is  simply  to  pay  out  an  execution 
(4  Q.  B.  327  ;  2  Q.  B.  634) ;  nor  if  really  to  secure  past  ad- 
vance or  a  sum  of  money  already  due  or  payable  (8  Ch.  283 ; 
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7  Ch.  636)  ;  and  there  must  in  no  case  be  any  fraudulent 
preference  (9  Ch.  525,  752). 

Althougli  a  wife's  property  may  be  settled  on  the  husband 
until  bankruptcy,  and  gifts  and  limitations  can  be  giren  or 
made  with  clauses  of  cesser  on  insolvency  or  bankruptcy,  or 
seizure  by  creditors,  a  person  cannot  limit  or  settle  his  or  her 
own  property  in  that  way  (8  Ch.  643;  1  Ch.  254;  16  Eq. 
172  ;  8  V.  353) ;  and  in  a  late  case  (3  Ch.  D.  807),  a  volun- 
tary settlement  by  a  person  on  himself  until  bankruptcy,  &c., 
and  then  to  his  wife  and  children,  was  held  void ;  and  as  to 
cesser  on  bankruptcy  or  insolvency  see  7  Ch.  248 ;  16  Eq. 
585;  15  Eq.  314;   13  Eq.  413—464;   1  Eq.  372. 

The  law  relating  to  fraudulent  conveyances  and  dealings 
has  been  so  ably  and  fuUy  treated  of  by  Mr.  A.  Hunt,  in  his 
admirable  treatise  on  such  subjects,  that  the  reader  is  referred 
thereto  for  any  further  information  he  may  require. 

5th.  As  the  Statute  of  Frauds  was  designed  as  a  protection 
against  fraud,  the  court  will  not  allow  it  to  be  set  up  as  a 
protection  or  support  of  fraud ;  and  therefore  where,  from 
fraudulent  circumstances,  a  contract  has  not  been  reduced 
into  writing,  as  it  ought  to  have  been,  it  will  nevertheless  be 
enforced  against  him  who  is  guilty  of  the  fraud,  and  he  wiH 
be  prevented  from  sheltering  himself  under  the  provisions  of 
the  statute  (Sto.  330). 

6th.  Marriage,  and  other  contracts  which  are  made  clan- 
destinely, and  designed  to  impose  on  parents,  or  others  stand- 
ing in  loco  parentis,  or  in  some  other  peculiar  relation  to  the 
parties,  so  as  to  defeat  their  intentions  in  the  settlement  or 
disposition  of  their  property,  will  be  upset,  or  modelled  so  as 
not  to  defeat  such  intentions  (Sto.  275).  Thus  a  security 
given  clandestinely  by  one  who  has  expectations  from 
another,  that  on  such  person's  death  he  will  marry  the  obligee 
or  pay  a  certain  sum,  has  been  relieved  against  on  the 
ground  of  fraud  on  the  deceased,  and  also  on  the  ground  of 
public  policy,  that  such  transactions  encourage  disobedience 
to  parents. 

7th.  So  where  persons,  after  performing  acts  required  on  a 
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treatj  for  marriage,  render  them  nugatory  by  secret  agree- 
ments, or  otherwise  derogate  from  those  acts,  equity  will  re- 
lieve ;  as  where  a  brother,  on  the  father's  declining  to  consent 
to  a  marriage  because  the  intended  husband  was  indebted, 
obtained  his  consent  by  giving  a  bond  for  such  debts,  and 
the  husband  secretly  gave  a  counter-bond  to  indemnify  the 
brother;  and  where  a  brother,  on  his  sister's  marriage, 
privately  lent  her  money  to  make  her  fortune  appear  as  large 
as  was  required,  and  the  sister  secretly  gave  a  bond  to  secure 
it,  the  bonds  were  set  aside  as  being,  in  the  first  case  a  fraud 
on  the  parent,  and  in  the  other  on  the  husband ;  and  so  if  a 
parent,  on  the  marriage  of  his  child,  agrees  to  leave  on  his 
death  an  equal  share  of  his  personal  estate  to  such  child,  he 
cannot  afterwards  transfer  a  portion  thereof  to  another  child 
and  retain  the  income  thereof  for  his  life ;  he  may,  however, 
make  a  bond  fide  gift  to  another  child,  for  the  agreement 
cannot  deprive  him  of  any  rightful  disposition  of  his  property 
(Sto.  267,  271,  282). 

8th.  So  also  equity  wiU  not  permit  acts  secretly  done  by  a 
woman  in  contravention  of  her  intended  husband's  marital 
rights  or  just  expectations,  to  stand  ;  and  therefore  if  a 
woman,  in  contemplation  of  marriage,  and  without  her  in- 
tended husband's  privity,  conveys  or  otherwise  assures  her 
property  to  her  separate  use,  or  in  favour  of  those  for  whom 
she  is  under  no  moral  obligation  to  provide,  such  assurance 
would  be  set  aside,  unless  acts  or  circumstances  occur  to  con- 
firm or  uphold  it.  Thus  in  Prideaux  v.  Lonsdale  (32  L.  J., 
Eq.  317),  a  settlement  which  the  wife  had  made  was  set 
aside  on  the  application  of  the  surviving  husband;  and  in 
another  case  (32  L.  J.,  Eq.  643),  although  two  and  a-half 
years  had  elapsed  since  the  discovery  of  the  settlement.  How- 
ever, a  widow  is  allowed  to  make  a  bond  fide  and  reasonable 
provision  for  her  children  by  a  former  marriage  (Sto.  273), 
but  even  then  it  ought  to  be  brought  to  the  knowledge  of 
the  intended  husband. 

9th.  Agreements  between  persons  not  to  overbid  one 
another  at  an  auction,  especially  where  the  same  is  directed 
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or  required  by  law  (Sug.  V.  &  P.  19,  93),  were  and  are  in 
some  cases  treated  as  void,  both  because  of  the  injury  which 
results  to  the  vendor,  and  also  on  the  ground  of  public  policy, 
as  tending  to  prejudice  the  character  and  value  of  auctions ; 
though  in  Re  Carew  (28  L.  J.,  Eq.  219),  it  was  held  that 
an  agreement  by  two  not  to  bid  against  each  other  but 
divide,  was  good ;  and  so  in  Jones  v.  North  (19  Eq.  426),  not 
to  tender. 

One  puffer,  or  a  reserve  bidding,  as  weU  as  the  employ- 
ment of  a  person  to  bid  progressively  up  to  a  reserve  price 
(22  L.  J.,  Eq.  92),  was  in  equity  considered  allowable,  to 
prevent  the  property  selling  at  an  undervalue,  except  when 
it  was  stated  in  writing  that  the  sale  was  without  reserve,  as 
in  Willan  v.  Harrison  (19  L.  J.,  Q.  B.  14),  where  it  was 
held  that  the  auctioneer  was  liable  for  allowing  a  bidding  for 
the  owner  when  the  sale  was  stated  to  be  without  reserve. 

Previously  to  the  passing 'of  the  30  &  31  Vict.  c.  48,  there 
was  a  conflict  between  law  and  equity  respecting  the  validity 
of  sales  where  there  had  been  puffers — the  law  holding  the 
sale  bad  unless  there  was  notice,  while  equity  in  some  cases 
held  it  good  (see  16  L.  J.,  17,  401 ;  15  M.  &  W.  376  ;  15 
L.  J.,  Ex.  230;  32  L.  J.,  C.  P.  181;  34  L.  J.,  Eq.  360; 
1  Ch.  10;  2  Ch.  21).  Such  being  the  case,  it  was  thought 
advisable  to  bring  in  an  act  declaring  what  the  law  was,  and 
the  above  act  was  passed,  by  the  first  section  whereof  it  was 
enacted  that  whenever  a  sale  by  auction  of  land  would  be  in- 
valid at  law  by  reason  of  the  employment  of  a  puffer,  the 
same  should  be  invalid  in  equity  as  well  as  at  law;  and  by 
the  5  th  section,  that  the  particulars  or  conditions  of  sale  by 
auction  of  any  land  should  state  whether  such  land  would 
be  sold  without  reserve,  or  subject  to  a  reserved  price,  or 
whether  a  right  to  bid  was  reserved,  and  that  if  it  was  stated 
that  such  land  would  be  sold  without  reserve,  or  to  that  effect, 
then  it  should  not  be  lawful  for  the  seller  to  employ  any  per- 
son to  bid  at  such  sale,  or  for  the  auctioneer  to  take  Ijnow- 
ingly  any  bidding  from  any  such  person;  and  by  sect,  6, 
that  where  any  sale  by  auction  of  land  is  declared,  either 
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in  the  particulars  or  conditions,  to  be  subject  to  a  right  for 
the  seller  to  bid,  it  should  be  lawful  for  the  seller,  or  any  one 
person  on  his  behalf,  to  bid  at  such  auction. 

However,  it  is  not  upon  the  sale  of  real  estate  by 
auction,  under  conditions  stating  that  there  is  a  reserve 
bidding,  lawful  to  employ  a  person  to  bid  up  to  the  reserve, 
unless  the  right  to  do  so  is  expressly  reserved  (9  Eq.  6-1, 
and  as  to  opening  biddings  see  20  Eq.  77) ;  and  if  under- 
bidders  or  puffers  are  employed  to  enhance  the  price,  and 
other  bidders  are  thereby  misled,  the  sale  is  void,  on  the 
ground,  not  only  of  injury  to  the  purchaser,  but  also  of  public 
policy  (Sto.  293 ;   S.  V.  &  P.  16). 

10th.  Where  creditors,  who  by  becoming  parties  to  a  com- 
position deed,  have  or  may  have  been  the  means  of  leading 
others  to  join  therein,  have  previously  or  at  the  same  time 
entered  into  a  secret  arrangement  with  the  debtor  for  securing 
to  themselves  greater  advantage  than  the  composition  or 
arrangement  deed  warrants,  such  secret  arrangement  will  be 
held  void  even  against  the  assenting  debtor,  his  sureties  and 
friends,  and  money  paid  thereunder  may  be  recovered  back, 
both  on  the  ground  of  the  fraud  on  the  other  creditors  and 
of  public  policy  (Sto.  349 — 379);  and  it  seems  that  the  com- 
position deed  is  void  as  against  the  creditors  who  sign  with- 
out knowledge  of  the  preference  (2  Q.  B.  49;  15  Eq.  229); 
so  a  payment  to  induce  another  to  sign  a  composition  deed 
may  be  recovered  back  (31  L.  J.  362;  30  L.  J.,  Ex.  361; 
2  Doug.  695;  6  M.  &  S.  160);  an  assignment  in  fraud  of  a 
composition  deed  is  also  bad  (33  L.  J.,  Ex.  50;  23  L.  J., 
Q.  B.  276);  and  it  has  been  held  that  the  surety  in  a  compo- 
sition deed  could  not  by  or  imder  a  secret  arrangement  be 
paid  in  full  (3  Gif.  100),  and  a  promise  to  pay  a  debt  barred 
by  bankruptcy  is  bad  (2  C.  P.  D.  1). 

In  creditor's  arrangements  there  must  be  no  device  to 
benefit  the  debtor  or  bankrupt  (8  Ch.  727),  and  during  liqui- 
dation a  preferential  arrangement  is  bad  (20  Eq.  65).  The 
law  in  Scotland  in  cases  of  this  kind  is  very  severe  (2  Sc. 
Ap.  120).     Where   a  debt  was  with  the  creditor's  assent 
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omitted  from  an  insolvent's  schedule,  it  was  held  bad  (23 
L.  J.,  Ex.  175);  but  it  seems  that  if  a  bankrupt  guarantees 
a  certain  sum  on  condition  that  a  creditor  joins  in  signing  a 
petition  to  annul  on  the  agreement  that  3s.  Gd.  in  the  pound 
is  paid,  such  is  not  a  fraud  on  the  creditors  (Id.  177). 

11th.  With  respect  to  appointments  made  under  special  or 
limited  powers,  there  must  not  be  any  bargain  between  the 
appointor  and  the  object  of  the  power,  nor  any  condition 
either  as  to  the  payment  of  money  or  money's  worth,  or  the 
performance  or  omission  of  any  act  imposed  by  the  appointor 
upon  such  objects,  as  a  condition  of  his  exercising  the  power 
(25  L.  J.,  Bq.  313);  and  if  the  donee  of  a  power  executes  it 
so  as  to  secure  an  advantage  to  himself  or  to  a  third  party 
(28  L.  J.,  Eq.  906),  either  by  arrangement  with  the  ap- 
pointees or  otherwise,  the  appointment  and  the  matters  con- 
nected therewith  wUl  be  set  aside  as  a  fraud  on  the  power 
(21  L.  J.,  Eq.  294;  22  L.  J.,  Eq.  769),  even  if  the  impro- 
priety is  not  known  to  the  appointee  (28  L.  J.,  Eq.  906). 
In  Topham  v.  Portland  (5  Ch.  40),  appointments  made  with 
the  intention  of  influencing  one  of  the  cestuis  que  trust  were 
held  bad,  and  a  parent  cannot  purchase  the  intei'ests  subject 
to  his  power  of  appointment  (2  Sc.  Ap.  223);  but  an  ap- 
pointment which  benefits  all,  as  to  grant  building  leases,  is 
good  (10  Eq.  5);  and  so  is  an  appointment  for  the  purpose 
of  a  marriage  settlement,  or  a  settlement  on  other  objects  of 
the  power  (33  L.  J.  441 ;  and  see  3  Ch.  D.  429 ;  34  L.  J., 
Eq.  629;  8  Eq.  313;  5  Ch.  203). 


_IV.  Besides  those  transactions  which  have  been  enume- 
rated under  the  last  division  as  avoidable  on  the  ground  of 
the  fraud  on  the  individual  and  of  public  policy,  there  are 
numerous  instances  in  which  the  relief  is  principally  on  the 
latter  ground ;  for  there  are  many  transactions  which,  althoiigh 
they  may  not  operate  as  frauds  upon  individuals,  would  in  a 
legal  sense,  if  generally  permitted,  be  injurious  to  or  subver- 
sive of  the  public  interests  (Sto.  260). 
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Contracts  and  conditions,  which  are  considered  contrary 
to  law,  are — 

1st.  To  do  something  malum  in  se  or  malum  prohibitum  ; 

2nd.  To  omit  the  performance  of  some  duty ; 

3rd.  To  encourage  such  acts  or  omissions. 

Such  contracts  and  conditions  will  be  considered  void, 
except  where  only  part  is  illegal,  and  such  part  can  be  sepa- 
rated from  the  rest,  in  which  case  the  whole  wiU  not  be  void, 
but  only  the  illegal  part;  and  when  an  advantage  is  sought 
to  be  taken  on  account  of  illegality  (3  J.  &  B.  364 ;  B.  L.  M. 
580),  it  must  be  shown,  as  it  will  not,  any  more  than  fraud, 
be  presumed,  for  omnia  rite  prcBsumuntur ;  but  in  these  cases 
the  maxim,  "He  who  comes  into  equity  must  come  with 
clean  hands,"  does  not  apply;  for  the  relief  is  not  only  given 
on  account  of  the  injury  to  the  individual,  but  also  in  order 
that  nothing  may  be  successfully  done  contrary  to  public 
policy.  Although  a  contract  entered  into  for  an  illegal  pur- 
pose cannot  be  recovered  upon  at  law  (18  L.  J.,  C.  P.  9; 
9  L.  J.,  Ex.  336;  15  L.  J.,  C.  P.  125),  yet  illegality  it 
seems  does  not  avoid  a  lease  (24  L.  J.,  C.  P.  185). 

1st.  Thus  bonds  and  other  agreements  intended  for  the 
reward  of  those  who  attempt  to  influence  a  testator  in  the 
disposition  of  his  property  are  void  on  the  ground  of  public 
policy,  as  tending  to  deceive  and  injure  others  and  encourage 
artifices  and  improper  attempts  to  control  the  exercise  of 
their  free  judgments ;  but  an  agreement  among  heirs,  or  next 
of  kin,  or  other  relations,  to  share  the  testator's  property 
equally  between  them,  however  the  will  may  dispose  of  it,  is 
good,  for  such  an  agreement  is  generally  for  the  suppression 
of  fraud  and  undue  influence  (Sto.  265). 

2nd.  Marriage  brocage  contracts,  or  agreements  whereby 
one  engages  to  remunerate  another  on  procuring  or  pro- 
moting a  specified  or  advantageous  marriage,  are  so  totally 
void  both  at  law  and  in  equity,  that  they  cannot  even  be 
confirmed,  in  consequence  of  their  tendency  to  introduce 
matches  which  are  ill  advised  and  without  mutual  affection 
and   the   disinterested  counsel   and   advice  of  relations  or 
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friends,  and  therefore  detrimental  to  the  welfere  of  society 
(Ads.  Cont.  569;  Ch.  C.  602). 

Even  a  bond,  though  voluntarily  given  after  marriage  as 
a  reward  for  assisting  in  an  elopement  and  marriage  with 
the  consent  of  friends,  will  be  set  aside,  and  money  paid  on 
such  contracts  may,  whether  the  marriage  was  equal  or  not, 
be  recovered  back  in  equity;  and  secret  contracts  with 
parents,  guardians,  or  others  standing  in  a  position  of  in- 
fluence, whereby  they  are  to  receive  a  remuneration  for  the 
promotion  of  a  marriage  or  for  giving  their  consent,  are  held 
void  (Sto.  260—266). 

3rd.  Contracts  and  conditions  also,  which  are  expressly 
in  restraint  of  marriage  altogether,  or  may  virtually  operate 
as  such(Ch.  C.  601),  as  that  a  woman  shall  not  marry  except  to 
a  particular  individual,  without  such  persons  are  also  obliged 
to  marry  one  another  (3  J.  &  B.  383),  or  shall  not  marry  one 
who  has  not  500Z.  a  year,  or  tiU  fifty  years  of  age,  are  void, 
as  tending  to  immorality. 

If  the  restraint,  however,  is  only  partial,  as  that  the  party 
shall  not  marry  a  particular  individual  or  class  of  individuals 
(if  such  would  not  virtually  prevent  marriage),  as  that  an 
Englishwoman  shall  not  marry  a  Scotchman  (9  East,  170), 
or  that  the  person  should  not  oiarry  during  infancy,  or  with- 
out certain  practicable  ceremonies,  or  without  tie  consent  of 
parents,  trustees,  or  other  specified  persons,  it  is  good. 

With  respect  to  widows  and  widowers,  however,  a  con- 
dition that  on  marrying  again  she  or  he  shall  forfeit  property 
which  has  been  given  them  respectively,  is  good  on  the 
ground  amongst  other  reasons  that  the  second  marriage  may 
be  detrimental  to  the  children,  if  any,  although  it  seems  not 
to  matter  whether  they  have  children  or  not  [Lloyd  v.  Lloyd, 
21  L.  J.,  Eq.  596;  Allen  v.  Jackson,  1  Ch.  D.  399); 
or  whether  the  gift  is  by  the  husband  or  wife,  or  by  a  third 
party  (31  L.  J.,  Eq.  690 ;  4  Eq.  209)  ;  but,  nevertheless,  a 
bond  given  by  a  widow  that  she  will  forfeit  a  sum  of  money 
on  marrying  again  would  be  relieved  against  (3  J.  &  B. 
383). 


CONSTEUCTIVE  FRAUDS — SEPARATION.  Ill 

It  should  be  here  mentioned,  that  although  a  condition 
reducing  or  determining  an  annuity  or  other  benefit  on 
marriage  is  void  ;  a  gift,  either  of  realty  or  personalty,  until 
marriage  is  good,  and  necessarily  ceases  on  the  marriage  (22 
L.  J.,  Eq.  721).  It  must  also  be  remembered  that  the 
doctrines  relating  to  conditions  respecting  personal  estate 
differ  from  those  relating  to  conditions  respecting  real  estate; 
and  the  numerous  refined  distinctions  on  the  subject  of 
restraint  on  marriage  do  not  apply  to  devises  of  or  charges 
upon  real  estate,  but  are  confined  exclusively  to  gifts  of 
personalty  or  out  of  a  mixed  fimd  (18  Eq.  510),  and  owe 
their  introduction  to  the  Ecclesiastical  Courts,  which,  in  the 
exercise  of  their  jurisdiction  over  personal  legacies,  borrowed 
many  of  their  rules  fi-om  the  civU  law  (2  J.  "W.  38,  and  Wms. 
Exors.) ;  and  although,  as  to  personalty,  a  condition,  not- 
withstanding it  only  partially  restrains  marriage,  will,  if 
subsequent,  be  considered,  unless  there  is  a  limitation  over, 
only  in  terrorem,  and  even  in  some  cases  although  precedent 
(Sto.  287),  in  cases  of  real  estate  and  charges  thereon,  the 
law  is  more  stringent,  and  on  the  forbidden  marriage  happen- 
ing, the  estate  wiU  determine  (1  J.  W.  836). 

4th.  On  the  same  grounds,  contracts  or  conditions  for  the 
purpose  of  inducing  married  persons  to  live  separate  are  void, 
as  weU  as  contracts  and  conditions  for  or  respecting  the  future 
separation  of  married  persons,  or  of  persons  about  to  marry 
(22  L.  J.,  Eq.  841). 

5th.  Contracts  or  conditions  also  restraining  parents  from 
having  the  proper  control  of  their  children  are  bad,  without 
such  parents  are  of  immoral  character,  or  the  children  would 
thus  be  greatly  benefited  without  detriment  to  their  parents, 
for  our  law  encourages  filial  duty;  and  therefore  the  father, 
who  is  the  proper  guardian  of  his  children,  could  not  before 
the  late  act,  except  perhaps  under  very  special  circumstances, 
give  up  the  custody  of  his  infant  children,  and  an  agreement 
to  do  so  was  generally  void  (29  L.  J.,  Eq.  283);  but  this 
subject  will  be  more  fully  treated  of  under  the  head  of 
*'  Separation,"  infra,  Tit.  V.  Chap.  VIII. 
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6tli.  So  contracts  and  conditions  in  general  restraint  of 
trade  are  bad,  as  tending  to  discourage  industry  and  just 
competition  (15  Eq.  59;  Ch.  C.  598);  but  for  a  valuable 
consideration  a.  person  can  be  restrained  from  carrying  on  his 
trade  in  a  particular  locality  or  with  specified  persons,  or  for 
a  reasonably  limited  time.  The  adequacy  of  the  considera- 
tion is  not  generally  inquired  into  (18  Eq.  518). 

Thus  a  covenant  by  a  surgeon  on  selling  his  business  that 
he  would  not  practise  within  two  and  a-half  miles  or  live 
within  that  distance  during  his  life  (19  L.  J.,  Ex.  132), 
and  an  agreement  by  an  assistant  that  he  would  not  practise 
within  ten  miles  for  fourteen  years,  were  held  good  (5  T.  E.. 
118);  and  a  restraint  over  150  miles  has  been  held  good, 
respecting  an  attorney  who  sold  his  business ;  see  22  L.  J., 
Q.  B.  185,  as  to  a  restraint  of  150  miles  in  the  commission 
trade.  The  distance  is  measured  as  the  crow  flies,  or,  more 
properly,  on  the  chart  or  map  of  the  country  (28  L.  J.,  Eq. 
869;  8  Ex.  32). 

A  condition  to  serve  for  life  a  particular  person  and  no 
other  has  been  held  good  (3  J.  &  B.  460) ;  and  a  person 
may  sell  a  secret  in  his  business  and  restrict  himself  from  its 
use  (Sto.  292) ;  and  the  fact  of  such  restriction  being  general 
is,  it  seems,  no  objection,  and  so  a  general  restraint  on  the 
sale  of  a  particular  manufacture  is,  it  seems,  good  (9  Eq. 
354). 

7th.  Contracts  respecting  the  won-opposing  of  bankrupts 
or  insolvents  are  generally  bad  (19  L.  J.,  Ex.  241 ;  21  L.  J., 
Q.  B.  224) ;  or  the  releasing  them  from  custody  (22  L.  J., 
Q.  B.  121);  and  a  security  for  a  debt  barred  by  the  insolvency 
( 14  Eq.  484),  or  bankruptcy,  was  bad,  as  it  still  is  under 
the  Bankruptcy  Act,  1869  (2  C.  P.  P.  1);  and  where,  as 
by  the  insolvency  or  bankruptcy  acts,  biUs  and  other  secu- 
rities given  for  the  purpose  of  arranging  with  creditors  are 
void,  the  sanction  of  the  judge  will  not  give  them  validity 
(32  L.  J.,  Ex.  33) ;  and  see  24  &  25  Vict.  c.  134,  s.  164,  and 
32  &  33  Vict.  c.  83,  s.  20. 

8th.  With  a  few  exceptions,  all   contracts  for  the  pur- 
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chasing  or  procuring  a? public  offices,  are  deemed  void  on  the 
ground  of  public  policy  (Ch.  C.  603). 

A  clerk  of  the  peace  or  other  public  officer  cannot,  except 
there  is  some  legislative  or  other  power  for  doing  so,  accept 
a  salary  in  lieu  of  fees  to  be  paid  over ;  for  the  law  presumes 
that  all  the  fees  are  necessary,  and  there  can  be  no  bargain 
respecting  a  public  office  (28  L.  J.,  Eq.  868) ;  and  military 
and  other  pensions,  under  47  Geo.  III.  c.  25,  s.  4,  are  not 
assignable  (30  L.  J.,  Eq.  640),  although  it  seems  that 
pensions  for  past  services  are  generally  assignable  unless  the 
grant  specially  prevents  it  (27  L.  J.,  Eq.  593;  28  L.  J.,  Eq. 
389;  31  L.  J.,  Eq. 311),  As  to  metropolitan  police  super- 
annuation allowances,  see  30  L.  J.,  Q.  B.  52 ;  and  see  gene- 
rally, 1  Ch.  St.  255,  and  3  Id.  310. 

9.  Contracts  prejudicial  to  and  clearly  affecting  the 
revenue  of  this  country  are  bad,  but  not,  it  seems,  those 
affecting  the  revenue  of  foreign  countries  (Ch.  C.  601). 

10.  Under  this  head  contracts  as  to  or  encouraging  main- 
~tenance  or  champerty  may  be  classed,  but  the  points  arising 
on  these  subjects  are  more  fuUy  treated  under  the  head  of 
"  Specific  Performance." 

11.  Agreements  also  for  the  suppression  or  compromise 
of  criminal  proceedings  are  also  considered  void,  as  tending 
to  diminish  the  certainty  of  punishment,  and  otherwise 
weaken  the  salutary  effects  of  the  criminal  code;  but  where 
either  civil  or  criminal  proceedings  can  be  taken,  as  in  a  Kbel, 
a  compromise  is  good  (10  Ch.  297,  and  see  4  Ch.  D.  150). 

12.  Bonds  and  securities,  likewise,  are  void  when  founded 
on  any  corrupt  or  immoral  consideration,  namely,  any  thing 
which  is  repugnant  or  prejudicial  to  the  moral  or  municipal 
law;  {ov  ex  nudo pacta,  ex  turpd  causa,  ex  dolo  malo  et  ex 
maleficio  non  oritur  actio  sive  contractus. 

Thus  agreements  or  securities  given  as  a  price  for  future 
illicit  intercourse  {prcemium  pudoris)  (Ch.  C.  596),  or  for  the 
commission  of  a  public  crime,  or  for  the  violation  of  a  public 
law,  or  for  the  omission  of  a  public  duty,  are  deemed  in- 
capable of  confirmation  or  enforcement  (Sto.   296);   but 

B.  I 
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tHough  the  court  will  upset  a  deed  really  made  in  considera- 
tion of  foture  cohabitation,  where  no  cohabitation  happens 
thereunder  (18  L.  J.,  Eq.  350),  it  will  not  interfere  either  for 
jreliefor  discovery  where  the  person  applying  has  participated 
in  the  intended  immorality  (Ibid.  445).  Equity,  it  seems, 
will  not  relieve  against  a  secmity  given  for  past  cohabitation, 
although  such  may  not  have  been  a  sufficient  consideration 
to  support  an  action  of  assumpsit  at  law  (3  J.  &  B.  385  ; 
15  L.  J.,  Q.  B.  141).  A  bond  in  consideration  of  past 
cohabitation  and  the  allowing  a  father  to  keep  the  children 
has  been  held  good,  as  being  for  a  valuable  considera- 
tion (30  L.  J.,  Eq.  606);  and  a  settlement  made  on 
marriage  with  a  deceased  wife's  sister  has  been  upheld  (16 
Eq.  275,  and  see  33  B.  61).  The  rent  of  premises  for  an 
immoral  purpose  is  not  recoverable  (1  Eq.  626  ;  1  Ex.  215); 
and  where  money  is  paid  for  an  unlawful  purpose  it  cannot 
be  recovered  back  (10  Q.  B.  491). 

The  8  &  9  Vict.  c.  109,  and  9  Eq.  471 ;  1  Ex.  D.  13, 
may  be  referred  to  as  to  wagers  and  racing  contracts  and 
debts;  and  as  to  illegal  contracts  generally  see  Chitty  on 
Contracts  (Ch.  IV). 
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CHAPTER  IV. 

ACCIDENT   AND   MISTAKE. 

This  branch  of  equity  has  been  recoguized  from  an  early 
period,  and  from  the  inabihty  of  the  courts  of  law  in  the 
majority  of  cases  to'aflford  relief  has  been  exercised  most 
beneficially.  It  was  not,  however,  in  aU  cases  that  the 
courts  of  law  were  powerless,  for  in  various  cases  the  courts 
of  law  acted  so  as  not  to  allow  the  accident  or  mistake  to 
avail  or  injure  the  parties  (3  Ex.  208 — 214). 

Accidents,  respecting  which  equity  relieves,  may  be  defined 
as  unforeseen  occurrences  occasioning  injury,  but  not  attri- 
butable either  to  the  negligence  or  the  misconduct  of  the 
injured  party,  and  irremediable  on  the  ground  of  mistake, 
fraud,  or  wrongful  conduct  (Sto.  78,  79). 

Mistakes,  respecting  which  equity  assists,  are  unintentional 
acts,  omissions,  or  errors  arising  fi-om  ignorance,  forgetful- 
ness,  inadvertency,  or  mental  incapacity,  surprise,  misplaced 
confidence  or  imposition,  and  insufiicient  to  give  a  title  to 
relief  on  the  ground  of  fraud  (Sto.  110). 

1.  Accident. — The  chief  reason  why  they  are  remediable, 
is  that,  according  to  our  law,  "Actus  Dei  aut  legis  nemini 
facit  injuriam,"  it  being  unreasonable,  that  what  is  inevitable 
by  the  act  of  God  or  the  law,  and  no  industry  can  avoid,  or 
policy  prevent,  should  prejudice  one  who  has  not  been  guilty 
of  laches;  therefore,  if  by  act  of  God  or  the  legislature,  some- 
thing happens  which  is  detrimental  to  another',  equity,  in  the 
absence  of  a  counteracting  equity  or  special  contract,  relieves; 
thus,  if  by  act  of  parliament  the  interest  of  piJblic  stock, 
directed  by  will  to  be  set  apart  to  answer  an  annuity,  is  reduced, 
such  reduction  is  considered  an  accident,  and  relief  is  afforded 
by  decreeing  the  deficiency  to  be  made  up  against  the  residuary 
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legatee,  or,  in  some  cases,  out  of  the  capital  of  the  fund  (Sto. 
93;  B.  L.  M.  171). 

Accidents,  also,  which  are  occasioned  by  the  acts  of  others, 
and  prove  detrimental  to  innocent  parties,  are  also  remediable 
on  the  ground  that  persons  are  in  justice  bound  to  remedy 
those  evils  which  their  acts,  though  innocent  in  themselves, 
have  caused. 

There  were,  however,  many  accidents  and  mistakes  in 
which  equity  refused  to  give  relief,  on  the  ground  that  they 
have  always  been  fully  remediable  at  law,  and  also  many 
others  in  which  relief  was  and  is  unattainable  both  at  law 
and  in  equity. 

Thus  no  relief  will  be  afforded  where  the  accident  or  mis- 
take arose  from  the  gross  negligence  or  fault  of  the  com- 
plaining party.  ^ 

Nor  wiU  equity  relieve  where  a  person  has  expressly  and 
absolutely  contracted  or  covenanted  to  do  a  particular  thing, 
and  is  prevented  by  accident  or  mistake  from  fulfilling  his 
engagement  or  from  deriving  the  full  benefit  of  the  contract; 
for,  as  he  might  have  made  proper  exceptions,  it  will  be  pre- 
sumed that  no  exception  was  intended;  so  that  if  a  tenant 
specially  agrees  to  keep  the  demised  premises  in  repair,  he 
must  do  so  notwithstanding  an  accident  whereby  they  are 
destroyed  or  injured,  and  in  case  of  destruction  by  fire  or 
otherwise,  as  by  violent  floods,  he  must  rebuUd  them,  while, 
if  there  was  no  express  agreement  to  repair  or  rebuild,  he 
need  not  (6  Ann.  c.  31 ;  14  Geo.  3,  c.  78). 

So,  where  there  is  an  agreement  to  pay  rent  during  the 
term,  without  proper  exceptions,  it  continues  payable  until 
the  expiration  of  the  term,  although  the  premises  are  acci- 
dentally burnt  down  or  rendered  uninhabitable;  and  even 
where  there  is  only  an  implied  agreement  to  pay  rent,  it  seems 
he  must  do  so  until  the  tenancy  is  properly  determined. 

The  fact  that,  upon  the  destruction  of  the  premises  by  fire, 
the  lessor  received  the  full  value  from  an  insurance  office  does 
not  alter  the  liability  of  the  tenant,  or  constrain  the  lessor  to 
reinstate  the  premises  without  it  is  thus  agreed;  and  it  seems 
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that  the  tenant  must  pay  the  rent  even  if  insurance  monies 
have  been  received  by  the  landlord,  and  he  has  refused  to 
lay  them  out  on  rebuUding  (28  L.  J.,  Q.  B.  169);  perhaps, 
however,  in  equity,  a  tenant  for  a  term  would,  upon  notice 
to  his  landlord  to  rebuild,  and  a  refusal  or  neglect  to  do  so 
within  a  reasonable  time,  be  relieved,  if  there  was  no'  express 
agreement  to  pay  rent  for  the  term  (Sto.  101,  102;  W.  L. 
&  T.  465,  519). 

As  to  insurances  by  tenants,  see  32  L.  J.,  Eq.  329 ;  14 
Geo.  III.  c.  78,  s.  83^  10  Ch.  386;  and  as  to  the  total 
destruction  of  the  thing  leased  (2  Sc.  Ap.  273). 

In  contracts,  however,  the  performance  is  generally  ex- 
cused if  such  performance  depends  on  the  continued  existence 
of  a  given  person  or  thing,  for  a  condition  is  implied  that 
such  continues ;  and  therefore  the  burning  down  of  the  Surrey 
Hall  excused  the  contractors  from  performing  their  contract 
(32  L.  J.,  Q.  B.  166;  11  East,  210);  but  nothing  can,  it 
seems,  be  recovered  for  what  has  been  done  if  the  payment 
is,  by  custom  or  contract,  to  be  on  completion  (1  C.  P.  615, 
and  2  C.  P.  651);  and  in  cases  of  vis  mcy'or  preventing  the 
performance  of  an  implied  contract,  the  performance  is  ex- 
cused (5  Q.  B.  544). 

Although  in  contracts  no  exception  beyond  what  is  men- 
tioned is  generally  allowed  (2  "Wms.  Exs.  1560;  2  "Wms. 
Saund.  420),  the  law  in  some  cases  implies  a  .condition  or 
exception — as  for  personal  services,  that  they  will  cease  by 
death  (4  C.  P.  744);  and  the  same  as  to  writing  a  book, 
marrying,  &c. ;  but  it  is  doubtful  whether  danger  to  life  would 
excuse  marrying  (27  L.  J.  345,  and  29  L.  J.,  Q.  B.  43; 
2  Wms.  Saund.  422) ;  and  if  a  person  contract  to  do  a  cer- 
tain thing  for  a  certain  price,  and  die,  nothing  generally  can 
be  recovered  (2  Sm.  L.  C.  1).  Where,  however,  the  amount 
was  payable  quarterly,  the  payments  accruing  before  the 
death  were  held  recoverable  (2  Ex.  311). 

When,  after  a  contract  for  purchase  of  property  a  loss 
occurs,  such  must  generally  fall  on  the  purchaser  (11  East, 
210;  7  East,  558;  7  Q.  B.  310),  he  being  considered  in 
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equity  as  the  owner  by  reason  of  the  contract,  and  entitled  as 
such  to  all  gains  and  liable  to  all  losses;  when  a  sale  takes 
place  under  the  court,  he  is  treated  as  owner  as  soon  as  the 
report  for  sale  is  confirmed  absolutely  (S.  V.  &  P.  101 — 108); 
but  if  an  extra  expense  arise,  as  a  new  administration.  By 
reason  of  the  death  of  a  copyhold  tenant,  the  vendor  (except 
where  the  delay  is  with  the  purchaser)  must  bear  it  (22 
L.  J.,  Eq.  31). 

The  fact  of  a  company  failing  and  being  in  the  process  of 
winding-up  will  not  excuse  the  purchaser  of  shares  from  com- 
pleting his  contract,  and  a  purchase  during  a  winding-up  is 
binding  (5  Eq.  193;  6  Eq.  496,  505,  641;  3  Q.  B.  689). 

Relief  is  never  granted  to  one  whose  equitable  right  to 
assistance  is  only  equal  to  that  of  the  person  against  whom 
it  is  sought,  although  such  first  may  be  a  great  loser  by  the 
accident  or  mistake,  for  that  would  be  contrary  to  the  maxim. 
In  (Bquali  aquitaie  melior  est  conditio  defendentis :  thus  relief 
is  not  afforded  against  a  honajide  purchaser  for  value  without 
notice,  nor  wDl  it  be  granted  to  legatees  or  devisees  under 
a  will  defectively  executed  ;  for  they  being  mere  volimteers 
have  not  even  as  much  equity  as  the  heir  at  law  or  next  of 
kin,  iovfortior  et  aquior  est  dispositio  legis  quhm  hominis, 
and,  if  there  was  an  equal  equity,  the  latter  would  not  be 
deprived  of  the  legal  right,  for  the  equities  being  equal,  the 
law  prevails  (Sto.  108). 

Where,  however,  no  adequate  relief  could  or  can  be 
afforded  at  law,  nor  due  care  taken  of  the  rights  of  all  inte- 
rested, and  the  injured  person  is  blameless,  and  has  a  consci- 
entious title  to  relief  not  opposed  by  another's  equal  equity, 
equity  will,  if  it  can  without  derogating  from  any  positive 
agreement,  relieve  as  far  as  possible  against  the  consequences 
arising  from  any  accident  or  mistake  (Sto.  109). 

Thus  equity  can  compel  a  discovery  of  lost,  destroyed  and 
suppressed  documents,  and  will  by  compelling  such  discovery, 
or  otherwise  as  the  particular  circumstances  of  the  case  re- 
quire, interfere  in  favour  of  one  who,  from  long  possession  of 
property  or  user  of  a  right,  may  fairly  be  presumed  to  be 


ACCIDENT  AND  MISTAKE.  119 

entitied,  but  is  prevented  by  some  accident  from  giving  proof 
thereof  (Sto,  97). 

Where,  also,  it  was  necessary  to  apply  to  equity  for  dis- 
covery, the  court  could  and  would  generally  allow  the  suit  to 
proceed,  and  therein  grant  the  relief  that  was  necessary  and 
consequent  on  such  discovery,  so  that  the  complainant  may 
have  complete  relief  without  the  necessity  of  proceeding  at 
law  on  the  evidence  thus  obtained.  Such  relief,  however,  was 
only  given  as  incident  to  the  discovery,  and,  therefore,  when 
sought,  the  bill,  besides  containing  an  offer  of  indemnity,  if 
the  nature  of  the  case  seemed  to  require  one,  was  accompanied 
with  an  affidavit  of  the  facts  in  consequence  of  which  the 
discovery  was  sought,  and  such  facts,  if  not  admitted,  had  to 
be  satisfactorily  proved  at  the  hearing,  which,  if  discovery  had 
been  merely  sought,  was  unnecessary ;  for  equity  was  the 
proper  court  to  obtain  discovery,  and  no  one  would  thint 
bringing  a  mere  suit  for  discovery  unless  it  was-reqtiJsSe  (Mit. 
54 ;  Sto.  82—88). 

It  may  here  be  mentioned,  that  when  a  document  is  lost 
it  will  be  presumed  to  have  been  duly  stamped,  unless  evi- 
dence is  given  that  it  was  not,  and  then  it  will  be  presumed 
to  have  remained  unstamped  until  it  is  shown  that  it  was ; 
a  copy,  it  seems,  can  be  stamped  (5  H.  L.  625). 

Where  a  deed  relating  to  property  has  been  either  de- 
stroyed or  concealed  by  the  defendant,  but  which  cannot  be 
ascertained,  equity  will  decree,  although  a  court  of  law  could 
not,  that  the  plaintiff  shall  enjoy  the  property  until  the  defen- 
dant produces  the  deed,  or  admits  its  destruction  ( Sto.  84)  ; 
for  it  is  reasonable  to  presume  that  it  would  neither  have  been 
destroyed  nor  concealed  without  it  militated  against  the  in- 
terest of  the  defendant,  and  therefore  it  is  that  omnia  prce- 
sumuntur  contra  spoliatorem ;  and  so  where  a  party  in  pos- 
session seeks  a  discovery  in  respect  of  a  lost  deed,  and  to  be 
established  in  his  possession,  equity  assists,  there  being  no 
remedy  at  law. 

If  a  bond  had  been  lost,  a  bill  for  discovery  and  payment 
could  be  maintained  in  equity;  for  originally  there  was  no 
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relief  at  law,  and  although  where  evidence  of  the  bond  could 
be  given,  the  courts  of  law  relieved,  equity  was  stiU  the  best 
jurisdiction,  not  only  because  of  the  difficulty  of  proof,  but 
also  of  the  propriety  in  many  cases  of  an  indemnity  against  the 
lost  bond  being  given  to  the  defendant  on  payment  (Sto.  82). 

In  cases  also  of  the  loss  of  negotiable  instruments,  equity 
generally  gave  relief,  and  ordered  payment  on  a  proper  in- 
demnity being  given;  for  as  such  instruments  are  transferable 
at  law,  payment  could  not  be  compelled  at  law,  unless  they 
were  delivered  up  as  vouchers  (7  Barn.  &  C.  90;  11  Jur.  750). 

Where,  however,  the  bill  or  other  negotiable  instrument  is 
clearly  proved  to  have  been  destroyed,  and  there  is  no  neces- 
sity for  discovery,  the  proper  forum  was  law  (24  L.  J.,  Eq.  623 ) ; 
and  now  by  the  Common  Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125),  s.  87,  the  loss  of  a  bill  or  other  negotiable 
jELStrument  can  be  indemnified  against,  but  it  seems  doubtful 
whether  this  extends  to  a  biU  payable  at  sight  or  demand  (33 
L.  J.,  Ex.  82  ;  3  C.  P.  1);  the  indemnity  should  be  offered 
before  action,  or  the  plaintiff  will  have  to  pay  the  costs  of  the 
action  (6  C.  P.  466). 

In  cases  also  in  which  money  is  wished  to  be  recovered  on 
lost  unnegotiable  instruments  and  other  unsealed  securities, 
the  proper  forum  was  law  (23  L.  J.,  C.  P.  121) ;  as  no  profert 
was  ever  necessary  or  oyer  allowed  thereof;  and  equity  would 
not  in  such  cases  entertain  a  bill  for  relief,  unless  there  was 
an  offer  of  indemnity  in  the  bill,  or  something  particular  con- 
stituting a  ground  for  equitable  relief  (Sto.  85,  86). 

In  case  of  a  lost  or  destroyed  will,  the  Probate  Courts  can 
give  relief  by  granting  probate  of  a  copy  or  draft,  or  even 
of  what  the  will  is  proved  to  have  been,  but  the  proof  must 
be  clear  and  distinct;  and  although  parol  evidence  of  the 
contents  is  sufficient,  such  evidence  must  be  "  irrefrangible  " 
{Sicffden  v.  Lord  St.  Leonards,  1  P.  D.  155,  and  see  33 
L.  J.,  Prob.  75). 

If  by  an  accident,  which  the  executor  could  not  prevent, 
part  of  a  testator's  assets  have  been  lost,  equity  will  prevent 
the  creditors  from  suing  the  executors,  and  making  them 
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liable  for  the  loss,  and  even  in  some  cases  will  make  the 
creditors  or  legatees  refund,  if  they  have  been  paid  under  a 
mistake  as  to  the  amount  of  the  assets  (Sto.  91). 

Where  a  mere  power,  which  is  created  by  an  ordinary 
assurance,  is  defectively  executed  in  something  which  is  not 
of  the  very  essence  of  the  power,  in  favour  of  a  wife,  a  legiti- 
mate child  (8  Ch.  227),  a  charity  (21  L.  J.,  Eq.  191), 
creditors,  or  those  who  have  paid  a  valuable  consideration, 
as  purchasers,  and  there  is  no  countervailing  equal  equity, 
the  court  will  relieve,  not  by  deciding  that  the  power  was 
well  executed,  but  that  such  things  shall  be  done  which  will 
enable  the  intended  appointee  to  enjoy  the  property;  thus  an 
agreement  with  a  railway  company  has  been  held  sujQScient 
(7  Eq.  337),  and  an  invalid  appointment  can  of  course  be 
confirmed  (16  Eq.  1). 

No  assistance,  however,  wiU  be  given  to  an  appointor  who 
attempts  to  appoint  to  himself,  or  to  the  husband  or  grand- 
child, or  other  relation  of  the  appointor,  or  to  strangers, 
without  there  is  some  valuable  consideration  (Sto.  95). 

Nor  will  equity  relieve  where  the  regulations  prescribed 
by  statute  have  been  omitted,  at  least  where  they  constitute 
the  apparent  policy  and  object  of  the  enactment,  as  under  the 
act  for  the  abolition  of  fines  and  recoveries,  the  enrolment  or 
the  consent  of  the  persons  required  by  the  act,  except  under 
very  special  circumstances. 

By  the  Wills  Act,  wills,  and  by  22  &  23  Vict.  c.  35,  s.  12, 
deeds,  executed  in  the  presence  of  and  attested  by  two  wit- 
nesses, are  sufficient  for  the  execution  of  powers. 

Nor  will  the  court  support  an  execution  by  an  absolute 
deed,  when  a  will  is  pointed  out,  for  a  deed  is  not  revocable 
as  a  wiU,  and  this  would  be  repugnant  to  the  power;  but,  on 
the  other  hand,  a  wiU  instead  of  a  deed  would  be  carried  into 
execution  (see  Sugd.  on  Powers,  11  Eq.  371). 

The  distinction  or  difference  between  persons  who  have 
"  property,"  and  not  a  mere  "  power,"  must  be  kept  in  view 
(13  Eq.  144);  and  as  to  leases  under  powers,  see  I  So.  Ap. 
356 ;  3  H.  L.  285. 
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Although  an  appointment  by  will  may  be  sufficient  where 
a  deed  is  required,  still  a  deed  may  be  of  the  essence  of  the 
power,  and  a  will  insufficient  for  the  purpose  (3  Ch,  47). 
In  Smith  v.  Adkins  (14  Eq.  402),  publication  was  con- 
sidered equivalent  to  delivery,  the  will  having  been  sealed 
and  signed,  A  covenant  to  appoint  is  not  generally  deemed 
sufficient  to  enable  the  court  to  proceed  (8  Eq.  408 ;  10  Ves. 
370). 

As  to  the  cases  in  which  general  and  special  powers  are 
exercised  by  will,  see  13  Sim.  523;  15  Sim.  321 ;  1  J.  &  H. 
30 ;  10  Eq.  550 ;  14  Eq.  266  ;  16  Eq.  44-2  ;  20  Eq.  599 ; 
5  Ch.  26  ;  6  Ch.  160. 

An  appointment  with  power  of  revocation  and  new 
appointment,  does  not  exhaust  the  original  power  (31  L.  J., 
Eq.  233). 

Formerly  exclusive  appointments  were  bad,  unless  the 
power  authorized  them ;  but  now  (since  the  30th  July,  1874) 
they  are,  except  in  special  cases,  made  good  by  the  37  &  38 
Vict.  c.  37);  it  had,  however,  been  previously  held,  that  if  a 
portion  of  a  fiind  was  left  to  go  unappointed,  that  was  suffi- 
cient (8  Eq.  585). 

Questions  often  arise  as  to  who  are  entitled  to  property 
which  is  by  will  appointed  to  persons  who  predecease  the 
appointor,  or  cannot  take.  In  Wilkinson  v.  Schneider  (9  Eq. 
423)  it  was  held,  that  wher-e  the  appointment  was  to  trustees 
for  two  persons,  of  whom  one  died,  there  was  a  lapse  for  the 
appointor's  next  of  kin,  as  her  property,  and  not  for  the 
benefit  of  the  residuary  legatee,  or  the  remainderman  (see  7 
Eq.  310;  33  L.  J.,  Eq.  586);  but  in  Davies'  Trust  (13  Eq. 
163),  the  share  which  lapsed  by  the  death  of  one  of  two  ap- 
pointees was  held  to  belong  to  the  next  of  kin  of  the  person 
giving  the  power,  and  not  the  appointor;  and  see  3  Ch.  D. 
757,  where  an  improperly-appointed  fund  was  held  to  pass 
by  the  residuary  clause. 

Equity  will  not  interpose  in  case  of  the  non-execution  of  a 
mere  power,  for  that  would  be  depriving  the  donee  of  his 
right  of  discretion  as  to  whether  he  will  exercise  it  or  not ; 
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but  where  the  power  is  coupled  with  a  trust,  relief  is  afforded, 
because  in  such  case  the  donee  ought  to  have  exercised  it 
(Sto.  94 — 97),  and  a  power  coupled  with  a  duty  cannot  it 
seems  be  divested  (1  Sc.  Ap.  11);  but  as  to  what  powers  can 
be  released,  see  9  Eq.  191. 

The  mere  manifestation  of  an  intention  to  execute  the 
power,  if  it  clearly  appear  in  writing,  is  deemed  a  defective 
execution,  and,  therefore,  if  a  person  contracts  to  sell  an 
estate,  over  which  he  has  a  mere  power,  that  will  be 
sufficient,  provided  there  is  a  proper  consideration,  and  the 
power  is  not  trammelTed  with  conditions,  such  as  the  assent 
of  others,  which  are  of  the  essence  of  the  power;  and  it 
will  be  enforced  against  the  contractor  and  all  who  take 
after  him,  without  their  equities  are  at  least  equal  to  the 
purchaser's. 

Powers  which  are  connected  with  the  person's  interest  in 
the  estates  are  generally  lost  or  suspended  by  the  transfer  of 
such  interest,  but  a  power  in  gross  is  not  extinguished  by 
the  transfer  or  cessation  of  the  interest  (34  L.  J.,  Eq.  425), 
except  there  are  special  reasons  (29  L.  J.,  Eq.  421);  and  a 
power  is  not  extinguished  by  either  the  bankruptcy  of  or  a 
mortgage  by  the  donee  thereof,  nor  even  in  some  cases  by 
an  absolute  assignment  (6  Ch.  124);  but  the  mortgagee  or 
other  person  interested  must  generally,  it  seems,  consent 
(5  Ch.  193).  And  by  the  23  &  24  Vict.  c.  145,  s.  31,  tenants 
for  life  and  others  are  specially  enabled  to  exercise  powers, 
notwithstanding  the  property  is  encumbered. 

An  appointment  by  will  made  before  a  forfeiture  is  not 
good,  although  one  by  deed  so  made  may  be  (3  Ch.  4 ; 
6  Ch.  433). 

An  appointment  of  a  life  interest  to  a  child,  with  power 
for  him  to  appoint  by  will,  is  (provided  the  rule  of  perpetui- 
ties is  not  infringed)  a  good  exercise  of  a  power  to  appoint 
to  children  (10  Ch.  35;  15  Eq.  307). 

The  executor  of  a  will  can,  it  seems,  give  an  effectual 
receipt  for  money  appointed  by  the  will,  under  a  power  of 
general  appointment  (14  Eq.  1;  34  L.  J.,  Eq.  368),  unless 
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the  appointment  is  made  to  trustees,  in  which  case  they,  it 
seems,  would  be  the  proper  persons  to  receive  and  give 
receipts  (19  Eq.  16;  10  Eq.  550);  and  in  some  cases,  it 
seems,  an  appointment  to  trustees  for  the  benefit  of  the  ob- 
jects of  a  special  power  would  be  good. 

"Where  acts,  necessary  to  the  validity  and  effect  of  written 
instruments,  have  by  accident  or  mistake  been  omitted,  as 
livery  of  seisin,  surrender  of  a  copyhold,  or  enrolment  of  a 
bargain  and  sale,  or  for  some  other  reason  the  instrument 
cannot  operate  as  intended,  it  will,  if  possible,  where  there  is 
a  consideration,  be  held  to  operate  in  some  other  way,  so  that 
the  intention  of  the  parties  may  not  wholly  be  defeated,  ut 
res  magis  valeat,  quam  pereat.  Thus  a  feoffment  or  other 
deed,  in  consideration  of  natural  affection,  would  be  held 
good  as  a  covenant  to  stand  seised.  And  where  an  instru- 
ment, founded  on  a  consideration,  cannot  have  any  legal 
effect,  equity  will  treat  it  as  a  contract,  and  decree  what 
is  necessary  to  carry  out  the  intention  of  the  parties  (Sto. 
166—168;  B.  L.  M.  415  ;  Mit.  116). 

With  respect  to  conditions,  relief  is  frequently  given  both 
as  to  those  which  are  precedent  and  those  which  are  sub- 
sequent. Thus,  if  a  legacy  is  given  upon  condition  that  the 
person  marries  with  the  consent  of  three  persons,  or  to  be 
forfeited  on  marrying  without  such  consent,  and  by  death 
the  required  consent  becomes  impossible,  the  consent  of  such 
as  can  be  given  is  considered  sufficient,  actus  Dei  nemini 
facit  injuriam.  But  with  respect  to  real  estate,  as  conditions 
respecting  it  are  not  governed  by  analogy  to  the  civU  law, 
but  to  the  common  law,  and  are  therefore  construed  more 
strictly  than  those  relating  to  personalty,  if  the  condition  be 
precedent,  such  estate  does  not  vest  till  the  performance  of 
the  condition ;  but  if  subsequent,  the  estate  being  vested, 
would  not  be  divested  by  such  a  marriage  (8  Taunt.  457), 
but  a  reasonable  time  is  allowed  at  law  for  performance,  even 
where  "immediate"  is  used  (32  L.  J.,  Q.  B.  32,  and  Id.  38). 

A  contract  to  do  an  impossibility  is  not  bad  at  law  (6  Q.  B. 
116).     It  is,  however,  a  general  rule,  that  if  a  contract  or 


ACCIDENT  AND  MISTAKE.  125 

condition  becomes  impossible  by  the  act  of  God,  or  of  the 
law,  or  of  the  other  party,  and  not  by  the  act  of  the  party 
himself  or  a  stranger,  the  performance  is  excused,  for  lex  non 
cogit  ad  impossibilia  ;  and  although  damages  at  law  are  re- 
coverable for  the  breach  of  an  express  contract  to  perform  what 
is  at  the  time  impossible,  yet  a  condition  of  that  kind  is  void 
(B.  L.  M.  183 ) ;  and  if  precedent  to  the  vesting  of  real  estate, 
prevents  the  vesting;  while  if  subsequent,  or  rela,ting  to 
personal  estate,  it  is  as  if  non  scripta,  and  has  no  effect. 

An  apprentice  is  excused  from  serving  when  incapacitated 
by  permanent  illness  (4  C.  P.  1),  and  illness  excuses  a  musi- 
cian or  pianist  from  performing  (6  Ex.  269);  and  it  has 
been  held  that  a  covenantor  is  not  liable  for  acts  done  by  a 
compulsory  assign,  such  as  a  railway  company,  and  that  the 
railway  company  is  also  not  liable,  but  why  such  assign 
should  be  excused  is  not  clear  (4  Q.  B.  181 — 189). 

2.  As  to  mistakes. — They  are  either  in  law  or  in  fact. 

By  law  is  simply  meant  our  own,  and  not  that  of  other 
countries,  for  such  must  be  proved  as  any  other  fact  that  is 
relied  upon.  As  a  general  rule,  no  relief  is  given  either  at 
law  or  in  equity  on  the  ground  of  a  mistake  in  the  law,  it 
being  a  maxim  ignorantia  legis  non  excusat  (Sto.  128,  137). 
Thus  if  an  obligee  release  one  of  two  joint  obligors  under  the 
impression  that  it  wiU  not,  as  it  does,  release  both  and  also 
the  sureties,  if  any,  equity  will  not  relieve ;  and  relief  is  not 
generally  given  where  a  marine  policy  is  made  out  different 
to  the  slip  (8  Eq.  368);  and  so  where  money  was  paid  under 
a  mere  mistake  of  law,  it  was  held  it  could  not  be  recovered 
(3  Ch.  D.  351). 

This  rule,  however,  is  now  greatly  modified  by  the  courts 
of  equity  relieving  in  all  proper  cases  in  which  there  is  any 
slight  matter  of  fact  mixed  up  with  the  mistake  in  law,  or 
wherever  there  is  any  circumstance  which  gives  rise  to  the 
presumption  that  there  has  been  undue  influence,  misrepre- 
sentation, wrongftil  conduct,  or  mental  incapacity;  thus, 
where  a  husband  gave  a  bond  to  his  intended  wife  without 
the  intervention  of  a  trustee,  relief  was  afforded;   and  so 
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whenever  advantage  is  taken  of  a  person  wlio  is  unaware  of 
his  legal  rights,  he  wiU  be  relieved.     See  2  J.  &  H.  408 ; 
■5D.  M.  &G.  76;  9  Ch.  609. 

Whether  a  mistake  is  one  in  law  or  in  fact  is  frequently  a 
question  of  difficulty;  a  mistake,  however,  as  to  whether  cer- 
tain lands  were  gavelkind  would  be  one  of  fact;  while  a  mis- 
take as  to  the  mode  in  which  lands  generally  descend  would 
be  one  of  law.  A  question  whether  a  person  took  in  fee  or 
for  life  was,  in  Cooper  v.  Phibbs  (2  H.  L.  149),  held  a 
question  of  law  and  fact,  in  respect  of  which  a  mutual  mis- 
take was  relievable. 

If  the  mistake  is  of  fact,  it  may  be  either  mutual  or  uni- 
lateral, and  if  the  latter,,either  respecting  a  transaction  between 
parties,  or  something  done  alone  by  the  party  making  it. 

When  mutual,  the  transaction  binds,  without  there  was  a 
mutual  surprise,  or  the  mistake  was  in  a  material  fact,  or  in 
believing  that  the  subject-matter  existed  when  it  did  not,  or 
that  something  was  sold  when  it  was  not;  as  where  an  estate 
had,  without  the  knowledge  of  either,  been  swept  away  by  a 
flood  previous  to  the  contract,  and  where  a  person  ignorantly 
bought  his  own  estate  (Sug.  Y.  &  P.  215,  245,  743;  Sto. 
134,  148);  and  it  seems  that  the  court  will,  even  in  the  case 
of  a  completed  contract,  give  rehef  against  a  common  mistake 
without  fraud  (3  Ch,  D.  779) ;  even  at  law,  money  paid  under 
a  mistake  of  fact  can  be  recovered  back  (6  B.  &  C.  641 ; 
9  M.  &  W.  54;  29  L.  J.,  Q.  B.  172;  and  see  32  L.  J., 
C.  P.  30;  and  2  S.  L.  Cases,  367,  5th  ed.). 

If  the  mistake  was  unilateral,  relief  will  not  be  granted  to 
the  person  maldng  it,  unless  the  circumstances  of  the  case 
create  a  presumption  that  there  was  some  misrepresentation, 
imposition,  mental  imbecility,  surprise,  or  confidence  abused ; 
relief,  however,  will  be  afforded  if  such  a  presumption  exist, 
and  the  mistake  be  in  a  material  fact,  and  not  of  a  doubtful 
nature,  nor  one  ascertainable  by  ordinary  care  or  diligence, 
but  one  respecting  which  the  other  party  was  under  a  legal 
obligation  to  inform  the  other  (Sto.  117,  146,  150). 

In  ordinary  cases,  the  persons  contracting,  though  they 
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must  be  careful  to  do  nothing  which  may  mislead,  need  not 
inform  the  other  party  of  anything  except  latent  defects  and 
circumstances,  and  therefore  a  purchaser  is  not  obliged  to 
inform  a  vendor  that  his  estate  has  valuable  mines;  but 
where  one  of  the  parties  is  in  a  position  of  trust  or  confidence, 
as  solicitor,  trustee,  or  adviser,  he  must  afford  all  the  infor- 
mation he  can. 

A  compromise  of  doubtful  rights,  whether  the  doubt  is  of 
law  or  fact,  will  be  supported  if  there  is  no  imposition,  and 
all  are  in  a  state  of  mutual  ignorance,  or  are  acquainted  with 
the  doubts  existing  in 'their  favour,  and  family  arrangements 
are  more  strongly  supported  than  others;  where,  however, 
some  of  the  parties  are,  and  the  others  are  not,  cognizant  of 
what  doubts  exist  in  their  favour,  the  compromise  will  not 
be  binding,  for  the  very  nature  of  the  transaction  requires 
that  all  should  be  on  an  equality  as  regards  the  ignorance  or 
knowledge  of  the  doubts  which  exist,  and  that  no  undue 
advantage  be  taken  (Sto.  131,  132).  An  arrangement  that 
two  sons  should  divide  property  between  them  has  been  up- 
held (2  Ch.  294),  but  in  all  family  arrangements  there  must 
be  uberrima  fides  (4  H.  L.  6);  and  a  deed  by  which  an  uncle 
who  was  old — in  his  eighty-eighth  year — had  agreed,  on  the 
assertion  that  he  was  liable  (whUe  he  really  was  not),  to  pay 
interest  on  portions  to  his  nieces,  was  set  aside  (23  L.  J.,  Eq. 
505). 

Where  a  mistake  in  a  written  instrument,  whether  executed 
or  executory,  or  an  omission  of  an  act  necessary  to  give 
validity  to  such  an  instrument,  occurs,  and  the  same  is  clearly 
proved  by  admissible  and  satisfactory  evidence,  or  is  admitted 
by  the  defendants,  equity  (except  against  a  person  having  an 
equal  equity,  as  a  bona  fide  purchaser  for  value  without 
notice)  will  rectify  the  instrument  and  supply  the  defect 
which  has  occurred.  The  fact,  however,  that  the  final  in- 
strument of  conveyance  or  settlement  differs  fi:om  the  primary 
agreement  affords  a  presumption  of  an  intentional  change  .of 
purpose,  without,  from  some  recital  or  attendant  circumstance, 
it  appears  to  have  been  intended  to  be  merely  in  pursuance 
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of  the  original  agreement  (Sto.  152,  160—165  and  694; 
18  L.  J.  129). 

As  to  innocent  mistakes,  see  20  Eq.  698;  2  H.  L.  149; 
and  as  to  where  a  person  thought  he  was  buying  old  oats, 
see  6  Q.  B.  597. 

Although  the  court  will  not  generally  reform  a  settlement 
or  other  deed,  unless  the  mistake  has  been  by  all  the  parties, 
it  will  in  some  cases  set  it  aside,  notwithstanding  only  some 
hare  been  mistaken  (31  L.  J.,  Eq.  697,  709;  30  B.  431— 
445),  and  even,  in  cases  of  purchases,  reform  it  (5  Eq.  1). 

In  Bloomer  v.  Spittle  (13  Eq.  427)  it  was  held,  that  the 
defendant  had  (unless  the  plaintiff  elected  to  have  biU  dis- 
missed without  costs)  the  option  of  having  the  deed  rectified 
or  set  aside,  and  permanent  improvements  a;nd  repairs  were 
to  be  allowed.  In  Druif  v.  Lord  Parker  (5  Eq.  131),  a  bill 
of  exchange  was  rectified  by  striking  out  the  name  of  the 
drawer. 

Accidental  omissions  in  settlements  and  other  deeds  have 
also,  in  some  cases,  been  supplied  (1  Ch.  D.  375). 

The  evidence  of  mistake  may  be  fi-om  the  instrument  itself, 
or  it  seems  from  parol  proof,  supported  by  corroborative  cir- 
cumstances, and  even  in  some  cases  unsupported  (30  L.  J., 
Eq.  5;  16Eq.  515;  2B.  333;  25  L.  J.,  Eq.  738;  5  Eq. 
131) ;  although  the  general  rule  of  law  is,  that  parol  evidence 
is  not  admissible  to  substantially  disannul,  add  to,  subtract 
from,  qualify  or  vary  a  written  instrument  (Sto. '153 — 158; 
S.  V.  &  P.  157,  158). 

Where  an  instrument  is  so  general  in  its  terms  as  to  re- 
lease a  right  or  convey  property  which  was  not  within  the 
contemplation  of  the  bargain,  equity  wiU,  on  the  ground  of 
mistake,  restrain  such  instrument  so  as  to  operate  only  as 
was  intended  (Sto.  145:  12  L.  J.  344;  9  L.  J.,  Eq.  203; 
3  M.  &  C.  321).  In  one  case  relief  was  given  where  one 
purchaser  had  too  much  and  the  other  too  little  conveyed  to 
him  (27  L.  J.,  Eq.  534). 

The  mistake  in  a  written  instrument  is  sometimes  pre- 
sumable from  the  nature  of  the  transaction.     Thus,  where  in 
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a  bond  for  the  payment  of  a  joint  loan  the  obligors  are  made 
only  jointly  liable,  so  that  at  law  those  that  die  first  are  dis- 
charged, equity  wiLL  consider  the  bond  joint  and  several,  and 
make  the  representatives  of  the  deceased  liable  as  well  as  the 
survivor  or  survivors.  This,  however, '  wiU  not  be  done  as 
against  persons  who  were  not  benefited  by  the  loan,  but  were 
only  sureties  (Sto.  162—164;  3  J.  &  B.  276,  287);  and  in 
partnerships  it  is  considered  that  the  liability  is  joint  and 
,severar(20  Eq.  564;  1  Ch,  D.  30),  but  shareholders  are,  it 
seems,  only  jointly  liable  (20  Eq.  595). 

It  may  here  be  remarked  that  a  judgment  against  a  joint 
debtor  is,  even  without  satisfaction,  a  bar  against  the  others 
{Hoare  v.  King,  13  M.  &  W.  494 ;  6  C.  P.  584 ;  and  7  C.  P. 
547). 

With  respect  to  marriage  articles,  words  which  in  a  more 
formal  or  executed  instrument  would  be  construed  as  giving 
an  estate  tail,  wiU,  without  the  presumption  arising  from  the 
nature  of  the  transaction  is  rebutted,  be  construed  as  direct- 
ing a  strict  settlement,  and  any  settlement  which  carries  out 
such  articles  according  to  the  technical  effect  of  the  words 
instead  of  the  intention,  will  be  duly  rectified  (Gld.  21). 
Where  it  is  clearly  shown  that  something  has  by  firaud  or 
mistake  been  inserted  in  a  wiU  of  personal  estate  it  will  be 
omitted  fi:om  the  probate  (31  L.  J.,  Prob.  173;  3  Prob.  162; 
7  H.  L.  448;  Tud.  L.  Cases,  755;  1  H.  L.  C.  191);  but 
in  respect  of  real  estate  it  is,  it  seems,  only  in  cases  where 
words  have,  by  fi-aud  or  mistake,  and  without  the  testator's 
knowledge,  been  inserted  that  any  correction  can  be  made  or 
relief  given  (3  Prob.  11 ;  7  H.  L.  448  ;  2  J.  &  H.  491). 

The  Probate  Acts  make  various  provisions  as  to  proving 
wills  of  personalty  and  realty,  but  the  Probate  Court  is  not 
generally  the  proper  forum  for  wiUs  relating  to  real  estate,  and 
no  probate,  it  seems,  wiU  be  granted  of  a  will  of  realty  only 
(3  Prob.  177). 

The  Wills  Act  (1  Vict.  c.  26),  s.  22,  and  1  Prob.  575; 
31  L.  J.,  Prob.  49;  1  Ch.  D.  234,  may  be  referred  to  as  to 
the  revocation  and  revival  of  a  will  by  a  codicil.     The  revo- 
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cation  of  a  will  does  not  necessarily  revoke  the  codicil 
(1  Prob.  685;  2  Prob.  78;  16  Eq.  19) ;  and  as  to  alterations 
in  wills  and  codicils  see  3  Prob.  253. 

When  it  clearly  appears  that  a*bequest  or  devise  has  been 
made  or  revoked  under  a  mistake  of  the  existing  facts,  and  it. 
is  morally  certain  that  otherwise  the  testator  would  not  liave 
so  acted,  equity  will  declare  such  bequest,  devise  or  revocation 
to  be  inoperative,  or  at  least  that  the  parties  benefited  by  the 
mistake  shall  be  trustees  for  thjose  who  would  otherwise  have 
been  benefited;  and  a  mistake  in  the  computation  of  a  legacy 
or  in  the  name,  description  or  number  of  the  legatees,  or  in 
the  property  bequeathed,  wiU  be  corrected. 

The  mistake,  however,  must  in  general  be  apparent  on  the 
face  of  the  will,  for  parol  evidence,  except  in  cases  of  latent 
ambiguities  and  fi^auds,  cannot  generally  be  admitted  to  vary 
or  control  a  will  (Sto.  179, 183  ;  IJ.  &  B.  366) ;  but  the  posi- 
tion and  circumstances  of  the  testator,  his  &mily  and  property 
at  the  date  of  the  will  may  be,  and  ought  to  be,  looked  to 
when  the  mistake  or  error  is  latent  (2  Prob.  8,  315,  322; 
.5  C.  P.  380,  727;  16  Eq.  515;  7  H.  L.  364;  18  Eq.  504;  2 
J.  W.  108);  as  where  there  is  an  error  in  the  name  (7  H.  L. 
■364);  or  in  the  number  of  the  family  (22  L.  J.,  Eq.  649); 
and  in  Scotland,  though  not  in  England,  parol  evidence  is 
admitted,  as  to  whether  a  general  devise  or  bequest  is  in- 
tended to  include  certain  property  (2  Sc.  Ap.  317). 

Although  nephew  and  niece  prima  facie  mean  blood  re- 
lations (6  Ch.  355;  18  Eq.  504),  they  have,  in  many  cases, 
been  held  to  mean  the  wife  or  husband's  relations  (6  Ch.  928; 
15  Eq.  305 ;  5  C.  P.  727) ;  and  illegitimate  children  and  their 
mother  have  been  held  entitled  under  a  gift  to  children  and 
wife  (10  Eq.  160);  and  errors  in  numbers,  as  two  for  threa 
(9.Eq.  507),  three  for  four  (14  Eq.  54),  and  four  for  five 
(15  Eq.  289),  have  been  remedied,  and  even  at  law  thirty- 
eight  was  held  a  mistake  for  thirty-five  (2  M,  &  W.  809) ; 
and  an  error  in  the  amount  of  rent  has  in  equity  been  cor- 
rected (31  L.  J.,  Eq.  604);  and  errors  in  names  and  de- 
scriptions have  firequently  been  rectified  or  relieved  against 
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(7  H.  L.  364 ;  19  Eq.  331 ;  10  Eq;  29 ;  2  Prob.  8—46),  even 
where  the  parish  and  occupation  were  wrongly  stated  (16 
Eq.  168;   1  Ch.  D.  61). 

As  a  general  rule  it  was  necessary  to  institute  a  suit  for 
the  purpose  of  rectifying  a  deed  or  written  instrument,  and 
obtain  a  decree  for  the  purpose ;  and  now  it  would  generally  be 
necessary  to  bring  an  action  and  obtain  a  judgment  or  decree, 
but  in  some  cases  the  relief  was  and  wiH  be  given  on  petition 
or  other  summary  proceeding  (10  Eq.  599;  31  L.  J.,  Eq. 
455;  25  L.  J.,  Eq.  172). 

In  some  cases,  as  where  real  estate  had  become  improperly 
vested  in  the  wrong  persons,  a  conveyance  was  ordered,  whUe 
in  other  cases  it  was  held  that  the  decree  of  the  court,  with 
a  proper  indorsement  on  the  corrected  instrument,  was  suffi- 
cient (15  Eq.  247;  25  B.  235). 

The  ground  on  which  election  is  compelled  is  in  numerous 
cases  that  of  mistake. 

Not  only  can  instruments  be  rectified,  on  the  ground  of 
mistake,  but  they  can  also  be  altogether  set  aside  on  such 
ground,  and  will  be,  if  the  mistake  goes  to  the  whole  matter 
or  materially  affects  it.  It  is  an  easier  matter  totally  to  avoid 
an  agreeiaent  than  to  vary  it,  for  the  Statute  of  Frauds  does 
not  say  that  a  written  agreement  shall  bind,  but  that  an  un- 
written one  shall  not  (S.  V.  &  P.  90,  181). 

Equity  wiU  not  interfere  in  case  of  a  mistake  made  by  a 
judge,  or  jury,  or  an  arbitrator  appointed  Ibj  reference  at  nisi 
prius,  in  their  decision,  but  leaves  the  mistake  to.  be  put 
right  by  the  court,  in  or  under  which  the  matter  is  pending 
(17  L.  J.,  Eq.  287;  see  p.  77,  supra). 
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TITLE  II. 

EXECUTIVE      EQUITY. 
CHAPTER  I. 

TRUSTS, 

There  is  probably  no  part  of  the  jurisdiction  of  equity  in 
which  a  more  extensive  or  exclusive  authority  is  exercised 
than  in  matters  of  trust ;  for  with  the  exception  of  bailments 
and  rights  founded  on  contract,  and  remediable  by  the  action 
of  assumpsit,  and  particularly  by  the  action  for  money  had  and 
received,  which  became  of  such  extensive  use  and  importance, 
trusts  were  left  nearly  exclusively  to  equity  (Sto.  962), 
especially  in  those  cases  which  arose  under  wills. 

Indeed,  as  at  common  law,  trusts,  strictly  so  called,  being 
matters  lying  solely  in  foro  conscientice,  were  unknown,  and 
may  be  considered  simply  as  creatures  of  equity,  which  are 
guided  and  governed  by  appropriate  and  ascertained  rules  of 
its  courts,  and  have  no  necessary  dependence  for  their  opera- 
tion upon  legal  principles,  even  when  they,  as  they  often  do, 
as  in  case  of  descent  and  succession,  follow  the  rules  regulating 
legal  estates  (H.  U.  &  T.  69), 

Where,  however,  the  trustee  admitted  that  he  held  a  par- 
ticular sum  for  a  specified  person,  such  person  could  sue  him 
at  law  as  for  money  had  and  received  or  on  an  account 
stated  (23  L.  J.,  Q,  B.  23 ;  4  L,  J,,  K,  B,  15);  and  so  a 
specific  legatee  could,  after  assent  by  the  executor,  sue  at 
law  for  the  property  specifically  bequeathed  to  him  (Wms, 
Exs,  1645), 

Trust,  when  used  in  the  sense  of  an  interest,  may  be  defined 
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as  the  equitable  or  beneficial  ownership  of  real  or  personal 
property,  existing  separate  from  and  collateral  to  the  legal 
ownership. 

It  gave  its  owner  generally  no  right  to  be  heard  in  a  court  of 
law,  but  imposed  in  equity  an  obligation  on  the  conscience  of 
the  legal  owner  in  respect  of  his  ownership ;  it  is  similar  to  what 
a  use  was  before  the  Statute  of  Uses  (27  Hen.  VIII.  c.  10),  ex- . 
cepting  that  uses  regarded  land  or  corporeal  hereditaments 
only,  and  could  not  be  granted  of  things  "  qucB  ipso  usu  con- 
sumuntur,"  or  whereof  seisin  could  not  instantly  be  had,  as 
personal  property  and  terms  of  years  or  other  chattel  interests, 
whereof  the  holder  is  not  seised  but  only  possessed ;  or  incor- 
poreal hereditaments,  as  ways,  commons,  and  the  like ;  while 
trusts  may  be  either  of  real  or  personal  property  of  any 
nature  or  kind,  or  of  any  interests  in  or  right  out  of  them 
(1  St.  Bl.  329—332  ;  Gld.  105). 

Trusts  in  real  estate  derived  their  origin  from  the  same 
source  as  uses,  namely,  the  Jideicommissum  of  the  civil  law, 
which  was  usually  created  by  will,  and  was  introduced  by 
Augustus  ;  it  was  the  grant  or  gift  of  an  inheritance  to  one 
upon  trust  to  dispose  thereof,  or  its  annual  produce,  at  the 
will  of  another,  who  was  considered  as  having  the  jus 
Jiduciariurn,  which  could  be  enforced  by  a  prator  especially 
appointed  for  that  purpose,  and  called  the  prcBtor  Jideicom- 
missarius  (Inst.  lib.  2,  t.  23  ;   Sto.^  965). 

The  principles  of  this  Roman  law  was,  it  seems,  early  at^ 
tempted  to  be  introduced  into  this  kingclom  by  the  eccle- 
siastics, who  were  much  skilled  in  the  subtleties  of  the  civil 
and  canon  law;  and  about  the  close  of  the  reign  of  Ed- 
ward III.  it  was  applied  by  them  in  evading  the  Statutes  of 
Mortmain  (Sto.  969;  1  St.  Bl,  330),  which  were  passed  to 
prevent  their  successftil  encroachments  on  the  territories  of 
this  country;  for  when,  by  means  of  such  Statutes,-  conveyances 
and  gifts  of  land  to  their  religious  houses  were  prevented,  in- 
stead of  obtaining  direct  conveyances  or  grants  as  before,  they 
obtained  grants  to  some  person  who  could  take  and  hold  land, 
with  the  understanding  or  condition  that  such  lands  should  be 


134  HOW  TRUSTS  AKISK. 

for  the  use  or  benefit  of  such  houses,  which,  though  they  gave 
no  legal  right  to  the  ecclesiastics,  were  by  the  early  chancel- 
lors (who  were  chosen  from  the  clergy)  held  to  give  an  equi- 
table right,  which  bound  the  legal  owner  in  foro  conscientia, 
and  obliged  him  to  account  for  the  profits  of  the  land  to  those 
whom  the  grant  was  intended  to  benefit,  and  who  were  accord- 
ingly designated  the  cestuis  que  use  (St.  Bl.  331). 

To  prevent  this  evasion  of  the  Statutes  of  Mortmain,  and 
the  other  consequences  whiclt  arose  fi-om  the  separation  of 
the  legal  and  beneficial  interest,  many  statutes  were  passed, 
and  ultimately  the  27  Hen.  VIII.  c.  10,  called  the  Statute  of 
Uses;  whereby  the  use  was  transferred  into  possession,  or,  in 
other  words,  the  legal  estate  was  transferred  to  the  holder  of  the 
equitable,  who  accordingly  became  possessed  of  both,  it  being 
by  that  statute  enacted,  that  when  any  person  was  or  should  be 
seised  of  any  lands  to  the  use  of  another  or  a  body  politic,  such 
last-mentioned  person  or  body  should  thenceforth  be  seised  or 
possessed  of  the  property  in  the  like  estate,  quality,  manner, 
form  and  condition  as  he  or  it  had  before  in  such  use. 

As  this  statute,  however,  spoke  of  one  use  only  and  not  a  suc- 
cession of  uses,  the  judges  of  those  days  decided  that  there  could 
not  be  a  use  upon  a  use,  and  that  where  a  common  law  con- 
veyance (such  as  a  feoflfment  for  example)  was  made  to  A,,  to 
the  use  of  B.,  to  the  use  of  or  in  trust  for  C,  the  last  use  had 
no  operation  at  law,  because  the  statute  only  transferred  the 
first,  and  consequently  vested  the  legal  estate  in  B.,  with 
whom  it  remained;  but  although  B.  thus  became  complete 
legal  owner  of  the  property,  as  it  plainly  appeared  that  the 
intention  was  that  C.  should  have  the  beneficial  estate,  equity 
again  interfered  by  compelling  B.  to  hold  the  property  in 
trust  or  for  the  benefit  of  C,  in  the  same  manner  as  he  would 
before  the  statute  have  been  obliged  if  he  had  been  feoffee  to 
the  use  of  C. 

Thus  the  old  equitable  doctrine  of  uses  was  revived  imder 
the  name  of  trusts,  and  three  different  kinds  of  estates  arose 
as  to  property,  which  may  thus  be  classed : — 

1st.  The  common  law  estate,  or  the  estate  in  the  land  itself. 
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2nd.  The  use,  which  was  originally  recognized  only  in 
equity,  but  since  the  statute,  attracts  to  it  the  estate  in  the 
land  and  joins  itself  therewith,  so  as  to  make  one  legal 
estate. 

3rd.  The  trust,  which,  though  it  gives  no  legal  right, 
entitles  the  owner  in  equity  to  the  beneficial  interest  and 
profits  (1  Ves.  186). 

It  having  also  been  held  that  the  statute  did  not  execute 
uses,  where  it  was  requisite  that  the  person  to  whom  the 
estate  is  first  given  should  hold  it  in  order  to  perform  them, 
such  person  was  in  equity  treated  as  a  trustee  and  compelled 
to  carry  out  the  purposes  for  which  the  estate  had  been  given 
him;  thus,  if  an  estate  is  given  to  A.  in  trust  to  receive  and 
pay  the  rents  and  profits  to  another,  such  first  person,  aU 
though  he  must  retain  the  legal  estate  to  enable  him  to  per- 
form the  trust  thrown  upon  him,  is  considered  in  equity 
simply  as  a  trustee  for  the  other ;  where,  however,  the  trust 
is  to  permit,  or  "  to  pay  to  or  permit,"  or  "  receive  and  pay 
or  permit"  another  to  receive  the  rents,  the  use  is  executed 
in  such  second  person,  who  then  takes  the  legal  estate  (20 
Eq.  166;  2  Taunt.  109),  without  there  is  some  good  reason 
to  the  contrary;  as  where  the  property  is  for  the  separate 
use  of  a  married  woman,  and  therefore  requires  protection 
from  the  husband  by  means  of  a  trustee  holding  the  legal 
estate;  and  see  3  Ch.  D.  393;  17  Eq.  252 ;  5  Q.  B.  269;  2 
Ex.  593;  10  Q.  B.  81,  as  to  what  estates  the  trustees 
take. 

And  with  respect  to  copyhold  estates,  as  they  are  generally 
considered  unaffected  by  acts  of  parliament  which  do  not 
particularize  them,  and  as  being  in  their  origin  merely  estates 
at  the  will  of  the  lord,  of  which  the  tenant  could  not  be 
seised,  it  was  decided  that  they  were  not  affected  by  the 
Statute  of  Uses,  and  also  that  as  the  statute  only  spoke  of 
persons  being  "  seised "  to  the  use  of  others,  leaseholds, 
which  could  only  be  possessed,  although  they  may  be  created, 
could  not  be  transferred  under  the  statute  any  more  than 
personal  estate ;  so  that  if  copyhold,  leasehold  or  other  per- 
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Bonal  properly  was  conveyed  to  one  for  another's  use,  such  last 
person,  although  he  had  justly  a  right  to  the  property,  had 
no  interest  or  right  whatever  thereto  at  law;  equity  therefore 
interfered  and  rendered  justice,  by  obliging  the  person  pos- 
sessed at  law  to  carry  out  the  trust  with  which  the  property 
was  affected. 

The  person  who  holds  the  property  liable  to  the  trust  is 
called  the  trustee,  and  he  who  is  entitled  to  the  benefit  is  called 
the  cestui  que  trust,  and  must  not  be  confused  with  the  cestui 
que  use,  who  takes  the  legal  estate  under  the  Statute  of  Uses. 

The  trusts  which  have  been  above  alluded  to  are  called 
express  trusts ;  but  besides  these,  there  are  implied  and  con- 
structive trusts.  Express  trusts  being  those  which  are  clearly 
expressed  by  their  author,  or  may  be  feirly  inferred  firom  a 
written  document,  they  are  either  imposed  by  direct  words 
of  trust,  or  by  way  of  wish  or  recommendation;  and  in  some 
cases  a  person  for  the  purpose  of  carrying  out  the  trust  is 
nominated,  and  in  others  not,  in  which  last  case  the  trust 
as  to  the  person  is  one  by  construction  of  law.  Implied  trusts 
are  those  which  are  founded  on  the  unexpressed  but  presum- 
able intention  of  parties,  to  be  gathered  from  the  particular 
transaction  or  matter ;  while  constructive  trusts,  though  fre- 
quently confounded  with  implied  trusts,  and  designated  by  the 
same  name,  are  properly  those  which  are  raised  by  construc- 
tion of  equity,  in  order  to  satisfy  the  demands  of  justice,  with- 
out reference  to  any  expressed  or  presumable  intention  of  the 
parties  (2  Sp.  5;  Sto.  U95— 1254). 
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CHAPTEE    11. 

EXPRESS   TRUSTS. 

These  trusts  require  no  particular  form  of  instrument  or 
words  to  create  them,  except  that  when  they  relate  to  land, 
tenements,  or  hereditaments,  they  must  be  evidenced  by  some 
writing  signed  by  the  party  declaring  them  (29  Car.  II.  c.  3, 
s.  7),  showing  both  the  fact  that  there  is  a  trust  and  what 
it  is  (30  L.  J.,  Eq.  445). 

They  must  plainly  appear  from  the  instrument  creating 
them,  or  in  case  of  personalty  be  duly  proved  by  parol  or 
other  evidence,  and  they  must  have  a  definite  subject,  and  an 
ascertained  or  ascertainable  object  (3  Eq.  686 ;  10  Eq.  475 ; 
16  Eq.  340;  7  H.  L.  423 ;  18  Ves.  140) ;  as  to  personalty, 
a  parol  declaration  of  trust,  even  without  any  consideration, 
is  binding  (22  L.  J.,  Eq.  1065). 

Generally,  it  clearly  appears  whether  an  express  trust  has 
or  not  been  created,  but  in  some  cases,  especially  under  wOls, 
it  is  difficult  to  determine  whether  there  is  any  trust,  from 
words  of  desire  instead  of  direction  being  used. 

It  may,  however,  be  laid  down  as  a  general  rule,  that 
expressions  of  recommendation,  confidence,  hope,  wish,  and 
desire,  will  create  trusts  whenever  they  appear  to  have  been 
intended  as  imperative  (4  H.  L.  82 ;  3  Ch.  362,  363),  if  the 
object  and  subject  of  the  supposed  trust  is  certain  and 
definite  (23  L.  J.,  Eq.  599;  28  L,  J.,Eq.  649);  but  if  either 
is  indefinite,  or  a  discretion  to  act  or  not  is  given,  or  the  prior 
disposition  of  the  property  imparts  an  absolute  ownership, 
equity  will  not  consider  such  words  as  declaring  a  trust. 
"  T)a&  family  of  A.,"  however,  wiU  often  be  a  sufficiently 
definite  description  of  the  object ;  for  the  context  may  show 
that  the  heir  was  meant,  or  the  children  or  other  relations;  but 
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when  the  context  does  not  show  this  definitely,  no  trust  will 
arise  from  mere  words  of  desire :  thus,  where  a  testator  de- 
vised his  leaseholds  to  his  brother, "  hoping  he  would  continue 
them  in  his  family,"  this  was  held  not  to  create  a  trust,  as  the 
words  gave  a  choice  and  left  the  object  indefinite;  and  so 
where  a  testator  gave'  the  residue  of  his  personalty  to  his 
widow,  "  not  doubting  but  that  she  will  dispose  of  what  shall 
be  left  at  her  death  to  his  two  grandchildren,"  no  trust  was 
held  created,  because  the  subject  was  uncertain,  it  being  not 
all  the  property  but  only  what  she  thought  fit  to  leave,  and 
the  widow  was  declared  to  take  absolutely.  So  a  bequest  to  a 
wife  and  her  executors  for  her  and  their  own  use,  upon  the 
fullest  trust  and  confidence  reposed  in  her  that  she  wUl  dis- 
pose of  the  same  for  the  joint  benefit  of  herself  and  children, 
was  held  an  absolute  bequest  to  the  wife  (2 1  L.  J.,  Eq.  625); 
and  a  gift  to  a  wife  at  her  own  disposal  for  the  benefit  of  her- 
self and  family  was  held  not  to  create  a  trust  (10  Eq.  267; 
6  Ch.  597;  14  Eq.  49) ;  but  a  gift  to  a  wife,  "for  use  of  her- 
self and  children,"  was  held  to  give  her  and  the  children  a 
joint  tenancy  (7  Ch.  253 ;  and  see  33  L.  J.,  Eq.  662  ;  4 
Eq.  151) ;  and  as  to  the  right  of  children  and  others  under 
directions  to  maintain  or  educate,  see  4  Ch.  581. 

Where,  however,  the  words  are  either  directly  or  indirectly 
imperative,  but  the  objects  too  indefinite  to  be  discerned,  as 
in  such  case  it  plainly  appears  that  the  devisee  or  legatee  was 
not  to  take  for  his  own  benefit,  the  property  will  fall  into  the 
residue  and  belong  to  the  testator's  real  or  personal  repre- 
sentative, or  residuary  devisee  or  legatee,  according  to  the 
circumstances  of  .the  case  (Sto.  1068 — 1073). 

Express  trusts  may  be  divided  into  executed  and  executory. 
The  first  are  those  which  are  formally  and  finally  declared 
in  terms  by  the  instrument  creating  them,  while  the  others 
are  those  which  are  latent  in  a  short  general  direction  or 
stipulation,  and  are  intended  to  be  afterwards  fuUy  and 
formally  declared  by  some  subsequent  instrument. 

These  latter  trusts,  therefore,  being  considered  merely  as 
heads  of  or  instructions  for  a  more  formal  instrument,  are  not 
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construed  so  strictly  as  the  first;  so  that  where  a  testator  de- 
vises real  estate  to  trustees  to  convey  it  to  certain  uses,  or 
directs  money  to  be  laid  out  in  land  to  be  settled  to  certain 
uses,  the  wishes  of  the  testator  are  not  to  be  carried  out  by 
a  strict  and  literal  adherence  to  the  terms  of  the  will,  so  as 
to  render  the  direction  to  convey  or  settle  nugatory,  but  by 
formal  limitations  adapted  to  effect  that  which  the  testator 
wished ;  and  thus  words  which,  if  the  trust  was  an  executed 
one,  would,  according  to  the  rule  in  Shelley's  case,  give  the 
first  taker  an  estate  in  fee,  will  enable  a  strict  settlement  to 
be  made,  so  as  to  prevent  parents  and  others  taking  the 
first  estate  from  disappointing  their  children  or  successors  by 
a  isposition  of  the  property.  The  rule  in  Shelley's  case  is, 
that  where,  under  a  will  or  other  instrument,  a  person  takes  a 
legal  or  equitable  fireehold  estate,  and  by  the  same  instrument 
a  remainder  of  the  same  quality  is  limited,  either  immediately 
or  otherwise  to  his  heirs  or  the  heirs  of  his  body,  the  first 
taker  has  a  fee  or  a  fee  tail,  but  if  one  estate  is  legal  and  the 
other  equitable  or  vice  versa,  the  rule  does  not  apply  (  Smith's 
Compendium,  159  et  seq.) ;  the  remainder,  however,  must, 
if  to  "  heirs,"  comprise  all  the  heirs,  and  consequently  a 
limitation  to  the  heirs  of  A.,  as  if  she  had  continued  sole 
and  unmarried,  was  held  not  to  come  within  the  rule  (see  6 
Eq.  291;  3  Ch.  93;  and  24  L.  J.,  Eq.  722). 

A  will  and  a  codicil,  and  it  seems  also  a  settlement  and  an 
appointment  thereunder,  is  for  this  purpose  considered  the 
same  instrument. 

Although  in  a  wUl  the  legal  estate  might  be  held  to  pass 
out  of  the  trustees,  it  is  frequently  otherwise  in  a  deed  (7  Ch. 
398);  and  in  a  devise  of  freeholds  and  copyholds  the  legal 
estate  of  the  latter  would  remain  in  the  trustees,  notwith- 
standing that  of  the  freeholds  passed  to  the  beneficiaries  (20 
Eq.  166);  and  see  hereon,  3  Ch.  D.  393. 

When  heirlooms  are  to  be  limited  in  settlement  they  are 
generally  directed  not  to  vest  absolutely  until  the  first  tenant 
in  tail  attains  twenty-one  (L.  Trusts,  96) ;  and  see  as  to  heir- 
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looms  and  property  directed  to  go  with  settled  estates,  5  H.  L 
87  ;  4  H.  L.  1 ;  3  H.  L.  295 ;  3  Ch.  564—574. 

Trusts  are  also  frequently  divided  into  gieneral  und  special, 
the  first  being  where  the  trustee's  duty  is  passive,  as  under  a 
conveyance  unto  and  to  the  use  of  A.  upon  trust  for  B.,  in 
which  case  A.  has  only  to  permit  B.  to  use  his  name  and  act 
under  him ;  and  the  second  being  where  the  trustee's  duty  is 
active,  as  under  a  trust  to  sell,  and  receive  and  distribute  the 
profits. 

Trusts  are  also  denominated  permanent,  where,  as  in  a 
settlement  for  the  benefit  of  various  parties  in  succession,  the 
trustee  has  a  continuing  duty  to  perform ;  and  temporary, 
where,  as  under  a  trust  for  sale,  he  has  only  some  particular 
duty. 

Generally  the  cestui  que  trust  has  no  right  to  the  custody 
of  the  title  deeds,  or  to  require  a  conveyance  fi-om  his  trustee 
of  the  legal  estate;  but  where  aU  the  active  duties  of  the 
trustee  have  ceased,  and  it  is  not  necessary  either  firom  the  par- 
ticular situation  of  the  beneficiary,  as  where  she  is  a  married 
woman,  or  for  the  jjurpose  of  protecting  those  entitled  in 
futuro,  that  the  deeds  or  legal  estate  should  remain  with  the 
trustee,  he  can  be  required  to  deliver  over  the  deeds  and  con- 
vey the  estate  to  his  cestui  que  trust  or  his  assigns,  even  if 
such  assigns  are  trustees  under  a  will  for  purposes  which 
have  failed,  and  by  Teason  of  there  being  no  heir  wiU  be 
entitled  to  retain  them  for  their  own  benefit  (Sto.  47;  19 
L.  J.,  Eq.  27). 

Trusts  in  real  property  were  exclusively  cognizable  in 
equity;  and  although  they  are  generally  governed  by  the 
same  rules  as  legal  estates,  and  particularly  are  subject  to 
those  rules  of  law  which  measure  the  duration  of  enjoyment 
and  regulate  the  devolution  and  transmission  of  legal  estates, 
so  as  to  descend  and  be  devisable  in  the  same  manner,  yet 
they  may  either  agree  or  not  in  point  of  limitation  with  the 
common  law,  and  being  creatures  of  equity  reject  altogether 
such  rules  as  are   founded  on  strict  principles  of  tenure 
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(H.  U.  &  T.  69,  70) ;  thus  their  owners  are  not  subject  to 
forfeiture  and  escheat  as  the  holders  of  legal  estates,  nor  are 
future  contingent  interests  in  them  subject  to  failure  as  con- 
tingent remainders. 

Although  in  the  construction  of  words  whereby  trusts  are 
created  and  declared,  equity  with  respect  to  executed  trusts, 
whether  by  deed  or  will,  generally  follows  the  law,  yet  in  re- 
gard to  executory  a  more  liberal  interpretation  is,  as  we 
have  seen,  allowed ;  thus  a  general  power  in  a  marriage  con- 
tract or  articles  for  settlement  may  be  held  restricted  to  issue, 
while  in  a  settlement  it  may  be  held  general  (3  Ch.  614 ; 
2  V.  336);  and  see  2  Ch.  D.  44,  where  articles  were  held  to 
give  to  such  children  as  attained  twenty-one  or  married ; 
and  before  the  late  Dower  Act  (which  affects  marriages 
since  1833),  trusts,  though  liable  to  curtesy,  were  not  as  to 
dower. 

As  trusts  also  are  incapable  of  livery  of  seisin,  and  of  being 
transferred  by  conveyance  under  the  Statute  of  Uses,  they 
can,  no  matter  of  what  kind  they  are,  and  whether  vested  or 
not,  and  though  conferring  an  estate  equivalent  to  an  estate 
of  freehold,  be  transferred  by  any  instrument  (H.  U.  &  T. 
71),  however  destitute  of  form  (1  Ch.  554),  which  expresses 
the  intention  ;  provided  that  as  to  interests  in  land  it  be  in 
writing,  and  signed  by  the  party  transferring  or  his  agent 
lawfully  authorized  (29  Car.  II.  c.  3);  and  except  that  a 
married  woman,  unless  she  has  a  power  of  appointment,  and 
perhaps  in  cases  of  separate  estate,  can  only  pass  her  interest 
in  the  usual  way  by  deed  acknowledged;  and  a  tenant  in  tail, 
with  the  consent  of  the  protector  (if  any),  only  by  disen- 
tailing deed  duly  enrolled  (3  &  4  WUl.  IV.  c.  74,  ss.  41, 
77,  &c.). 

But  although  no  particular  mode  of  creation  or  transfer  is 
in  general  necessary,  and  equity  wiU  both  enforce  and  aid  in 
the  carrying  out  of  aU  trusts  which  have  been  fully  declared 
and  ascertained,  whether  they  were  or  not  created  for  valu- 
able consideration,  and  also  all  trusts,  whether  executed  or 
executory,  raised  by  wills,  it  will  not  enforce  a  mere  volun- 
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tary  executory  trast  raised  by  a  covenant  or  agreement,  not 
even  in  favour  of  a  wife  or  child,  although  formerly  it  was 
considered  that  it  would  on  behalf  of  such  near  relations 
against  mere  volunteers  (Sto.  973 — 987). 

Marriage,  however,  being  deemed  a  valuable  consideration, 
and  not  merely  a  good  one,  as  natural  love  and  affection, 
articles  made  thereon  wiU  be  specifically  executed,  on  the 
application  of  any  of  the  persons  within  the  scope  of  the 
marriage  consideration  or  of  those  claiming  under  them  ;  but 
it  seems  doubtful  whether  they  will  on  the  application  of  others 
(even  though  the  wife  or  child  of  a  subsequent  marriage)  except 
where  the  non-execution  would  defeat  any  trusts  or  interests 
of  those  who  come  within  the  marriage  consideration,  or  of 
parties  claiming  under  them.  Where,  however,  equity,  on  the 
application  of  those  entitled,  decrees  a  specific  performance 
of  such  articles,  it  does  so  on  behalf  of  all,  including  mere 
volunteers,  the  performance  being  enforced  either  in  tola  or 
not  at  all  (Sto.  986);  and  where  there  has  been  as  far  as  pos- 
sible an  assignment  or  vesting  of  the  property  in  trustees,  it 
seems  that  relief  will  be  granted  to  and  on  the  application  of 
those  beyond  the  consideration  of  the  marriage  (21  L.  J., 
Eq.  577). 

The  rule  against  ■perpetuities  applies  to  equitable  as  well 
as  legal  estates,  and,  therefore,  a  beneficial  estate  in  property 
cannot,  any  more  than  a  legal  one,  be  tied  up  for  more  than 
a  life  or  lives  in  being  at  the  time  of  its  creation  (which,  if 
by  deed,  would  be  at  the  execution  thereof;  by  will,  death ; 
by  appointment,  the  creation  of  the  power  to  appoint),  and 
twenty-one  years,  and  a  few  months  for  gestation  when  neces- 
sary, after  such,  or  any  other  designated  life  or  lives  in  being 
at  the  time  of  such  creation  ;  no  limitation,  however,  after 
an  estate  tail  is  bad  for  remoteness  if  on  its  determination  the 
interest  is  ascertainable  (7  Ch.  275);  but  a  limitation  of 
leaseholds  in  default  of  issue  was  before  the  Wills  Act  bad, 
from  their  not  being  entailable  (14  Eq.  283);  and  although 
this  rule  does  not  apply  to  charitable  trusts,  it  does  to  trusts 
which  are  not  strictly  so,  as  erecting  or  maintaining  tombs 
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and  matters  of  that  kind  (29  L.  J.,  Eq.  276  ;  31  L.  J.,  Eq. 
897 ;  33  L.  J.,  Eq.  674  ;  14  Eq.  45). 

If  any  of  a  class  to  whom  property  is  given  cannot  take 
by  reason  of  the  rule,  none  can  take  (5  Ch.  342),  unless  the 
time  for  ascertaining  the  persons  is  within  the  period,  or 
those  who  are  within  can  be  separated  from  the  others  (11 
Eq.499;  2Q.B.581;  26  B.  128;  11  Hare,  372;  34L.  J,3); 
a  declaration  that  shares  shall  not  "  be  paid  or  become 
vested  interest "  until  twenty-five  was  held  not  to  prevent 
the  vesting,  so  as  to  make  the  assignment  void  for  remote- 
ness (5  Eq.  389  ;  Tud.  L.  C.  692  ;  7  Eq.  363). 

A  bequest  to  unborn  issue  for  life,  and  to  executors  of  the 
survivor,  has  been  held  good,  and  to  give  the  survivor  the 
absolute  interest  (5  Eq.  386) ;  and  as  to  a  gift  over  to  chil- 
dren and  issue,  5  Ch.  363.  A  gift  to  unborn  persons  and 
then  to  ascertained  persons  is  good  if  the  gift  over  is  vested 
(3  Ch.  D.  211 ;  7  Eq.  363),  and  in  some  cases  a  gift  has  been 
supported  by  executing  it  under  the  cy-pres  doctrine  (22 
L.  J.,  Eq.  317). 

A  gift  to  issue  to  be  ascertained  on  the  death  of  a  legatee's 
surviving  husband,  unless  restricted  in  some  way,  is  bad  as 
being  beyond  the  limit. 

Equitable  interests  are  also  governed  by  the  statute  of  40 
Geo.  III.  c.  98,  under  which  trusts  for  the  accumulation  of 
the  profits  of  property  cannot  be  created  for  longer  than  the 
settlor's  life,  or  21  years  irom  his  death,  or  during  the 
minority  of  any  person  living,  or  en  ventre  sa  mere  at  the 
settlor's  death,  or  the  minority  of  any  person  in  esse  (4  Mad. 
275),  who,  if  of  fuU  age,  would  be  entitled,  under  the  settle- 
ment, to  the  profits.  The  statute,  however,  provides,  that 
accumulations  for  the  payment  of  debts,  or  for  raising  portions 
for  the  children  of  the  settlor,  or  of  persons  taking  under  the 
settlement,  or  from  the  produce  of  timber,  are  not  to  be 
affected  by  its  provisions.  The  act  does  not  apply  to  accumu- 
lations by  operation  of  law  (4  Eq.  467),  nor  to  Ireland^  but  it 
does  to  an  Irishman's  leaseholds  in  this  country  (16  Eq.  461) 
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The  exception  as  -to  debts  extends  to  an  indemnity  fiind 
for  paying  the  liabilities  of  a  continuing,  partnership  (29 
L.  J.,  Eq.  230  ;  3  Ch.  691).  As  to  what  would  be  considered 
as  portions  for  the  settlor's  children,  see  21  L,  J.,  Eq.  193  ; 
24  L.  J.,  Eq.  523. 

If  trusts  exceed  the  limits  allowed  by  the  rule  against  per- 
petuities, they  are  void  in  toto  ;  but  if  they  only  exceed  that 
against  accumulations,  they  are  only  void  for  the  excess 
(1  J.  W.  236). 

In  case  of  a  will  before  the  preseiit  Wills  Act  the  excess 
went  as  to  the  real  estate  to  the  heir,  and  as  to  the  personal 
estate  the  next  of  kin,  and  not  the  residuary  devisee  or 
legatee  (33  L.  J.,  Eq.  578;  4  Eq.  467;  20  Eq.  255). 

It  was  for  some  time  doubted  whether  trusts  for  and 
powers  of  sale,  which  were  not  restricted  within  the  rule 
against  perpetuities,  were  good;  but  their  validity  is  now 
apparently  settled,  at  least  where  they  are  given  to  the  per- 
sons taking  the  estate  (1  J.  W.  250  ;  4  My.  85  Cr.  482  ;  15 
Sim.  353). 

These  trusts  and  powers  are  frequently  very  properly  in- 
serted in  mortgages,  wills  and  settlements,  and  should  in  all 
cases  give  fuU  powers  to  the  trustees,  especially  for  enabling 
them  to  buy  in  and  resell  and  give  receipts  for  the  sale 
monies  ;  for  whenever  property  was  given  or  devised  for,  or 
charged  with,  the  payment  of  definite  and  ascertained  sums 
only,  which  were  to  be  paid  as  soon  as  they  were  raised  to 
persons  who  could  give  receipts,  a  purchaser  or  mortgagee 
was  obliged  to  see  that  his  money  was  properly  applied, 
unless  exempted  by  the  declaration  of  the  author  of  the 
trust. 

It  was,  however,  otherwise  when  payment  was  to  be  made  of 
debts  generally,  whether  with  or  without  ascertained  or  speci- 
fied charges(23  L.  J.,  Eq.  644),  or  of  unascertained  sumswhich 
were  not  specific  charges,  which  would  involve  the  purchaser, 
if  he  had  to  see  to  their  application,  in  a  trust  of  long  con- 
tinuance ;  as  where  the  parties  beneficially  entitled  were,  from 
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incapacity  or  otherwise,  unable  to  give  receipts,  or  such  persons 
were  not  then  ascertained  or  entitled  to  immediate  payment. 

Thus,  a  purchaser  who  bought  under  a  trust  for  sale  for 
the  payment  of  debts  and  legacies,  even  if  such  trust  was 
only  for  such  debts  as  the  personal  estate  was  insufficient  to 
pay,  was  not  obliged  to  see  to  the  application  of  his  purchase- 
money  ;  for  the  debts  being  first  payable  he  could  not,  with 
certainty,  ascertain  their  amount,  without  having  an  account 
taken  under  the  authority  of  the  court ;  and  even  if  the  pur- 
chaser had  notice  that  aU  the  debts  had  been  paid,  it  seems 
that  he  was  not  obliged  to  see  to  the  application  of  his  pur- 
chase-money, unless  he  was  privy  to  some  fraud,  or  had 
notice  of  some  intended  misapplication  (32L.  J.,  Eq.  686  ;  L. 
Trusts,  314);  for  the  monies  might  have  been  applicable  to 
reimburse  the-  trustee  what  he  had  paid,  and  the  purchaser 
has  nothing  to  do  with  the  trust  accounts  (Forbes  v.  Peacock, 
15  L.  J.,  Eq.  371). 

If,  however,  a  power  is  simply  given  for  payment  of  such 
debts  as  the  personal  estate  is  insufficient  to  pay,  no  sale  can 
be  made  till  a  deficiency  is  shown,  for  until  then  the  power  does 
not  arise,  and  the  same  also  seems  to  be  the  case  where  the 
trust  is  to  sell  in  that  event  (20  Eq.  348);  but  if  the  trust  or 
power  has  arisen,  it  seems  that  the  purchaser  or  mortgagee 
is  not  entitled  to  be  informed  whether  the  debts  have  or  not 
been  paid  (13  L.  J.',  Eq.  46);  and  in  Sabin  v,  Heape  (29  L.  J., 
Eq.  79)  the  Master  of  the  Rolls  held  that  a  sale  under  a 
charge  of  debts  after  twenty-seven  years,  and  though  the 
beneficiaries  were  in  possession,  was  good ;  and  see  22  L.  J., 
Eq.  130;  21  L.  J.,  Eq.  503. 

Insufficiency  at  any  time,  even  by  a  devastavit  of  the 
executors,  has  been  deemed  sufficient  if  they  are  residuary 
devisees  or  legatees,  but  if  they  are  not,  then  the  time  for 
raising  the  money  wUl  as  to  real  estate  be  the  time  for 
ascertaining  the  insufficiency  (2  Jur.  696 ;  32  L.  J,,  Eq. 
686  ;   13  Eq.  123). 

Where  there  was  a  general  devise  to  pay  debts,  and  then 
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a  devise  subject  to  debts,  the  devisee,  not  the  executor,  was 
held  the  person  to  sell  or  mortgage  (8  Ch.  970). 

Power  to  mortgage  for  a  certain  sum  enables  costs  to  be 
added  and  raised  (18  Eq.  541  ;  4  Beav.  542). 

Where  the  trust  was  for  the  payment  of  legacies  or  speci- 
fied debts,  which  could  be  discharged  without  involving  the 
purchaser  in  a  prolonged  trust  or  inquiry,  the  application  of 
the  purchase-money  had  to  be  seen  to ;  but  by  Lord  St. 
Leonards'  Act,  22  &  23  Vict.  c.  35,  s.  23  (passed  13th 
August,  1859),  the  bona  fide  payment  to,  and  the  receipt  of 
any  person  to  Avhom  any  purchase  or  mortgage  money  shall 
be  payable  upon  any  express  or  implied  trust,  shall  effectually 
discharge  the  person  paying  the  same  from  seeing  to  the 
application  or  being  answerable  for  the  misapplication 
thereof,  unless  the  contrary  shaU  be  expressly  declared  by 
the  instrument  creating  the  trust  or  security;  and  Lord  Cran- 
worth's  Act  (23  &  24  Vict.  c.  145),  s.  29,  also  enacts  that  the 
written  receipts  of  trustees  for  any  money  payable  to  them 
by  reason  or  in  exercise  of  any  trusts  or  powers  under  instru- 
ments executed  after  28th  August,  1860,  are  good  discharges 
(L.  Trusts,  331  et  seq.,  5th  ed.). 

Lord  St.  Leonards'  Act,  also,  by  sects.  14  and  15,  gives  trus- 
tees powers  to  sell  and  mortgage  where  the  testator  has  by  will 
coming  into  operation  after  13th  August,  1859,  charged  real 
estate  with  debts  or  legacies,  and  devised  it  to  trustees  with- 
out making  provision  for  their  payment;,  and  if  trustees  have 
not  the  whole  estate  or  interest  of  the  testator,  the  executors 
are  given  the  power,  and  purchasers  and  mortgagees  are  not 
obliged  to  see  as  to  the  correct  exercise  thereof;  but  by  sect.  18 
the  above  is  not  to  prevent  a  person  given  property  absolutely 
charged  with  debts  or  legacies,  from  selling  or  mortgaging ; 
and  by  sect.  13,  a  sale,  under  which  a  tenant  for  life  or  other 
person  has  improperly  received  the  price  of  timber,  or  other 
articles,  can  on  payment  of  the  amount  with  interest  be 
con&med. 

Where  an  estate  is  specifically  charged  with  a  sum  of 
money,  even  though  to  an  infant  who  cannot  then  discharge 
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it,  the  purchaser  can  only  take  the  estate  subject  thereto, 
without  the  trustees  for  sale  have  power  given  them  to  release 
it  (5  J.  &  B.  137  et  seq.;  21  L.  J.,  Eq.  15);  but  as  the 
personal  estate  of  a  deceased  belongs  to  his  executor  or 
administrator  for  the  payment  of  debts  in  priority  of  other 
claims,  such  executor  or  administrator  has,  before  assenting 
to  the  bequest,  full  power  by  himself  to  sell  or  mortgage  the 
whole  or  any  portion  thereof,  even  when  it  is  specifically 
bequeathed  to  others,  and  the  purchaser  or  mortgagee  (with- 
out he  is  party  or  privy  to  some  fraud)  need  not  see  how  his 
money  is  applied,  even  if  he  is  aware  that  the  deceased  has 
directed  hi^real  estate  to  be  applied  in  paying  his  debts,  and 
has  also  specifically  bequeathed  the  property  purchased^  or 
taken  in  mortgage ;  for  otherwise  it  would  be  necessary  for 
a  purchaser  or  mortgagee,  before  paying  his  money,  to 
ascertain  from  the  court  whether  the  sale  or  mortgage  was 
necessary. 

The  purchaser  or  mortgagee,  however,  must  have  no  notice 
that  his  money  is  for  other  purposes  than  that  of  administra- 
tion ;  and,  therefore,  the  executor  or  administrator  is  not 
allowed  to  pledge  or  mortgage  property  of  the  deceased  for 
securing  a  debt  of  his  own  to  a  person  who  is  aware  what 
property  it  is  (5  J.  &  B.  177;  Sto.  1129;  32  L.  J.,  Eq. 
689). 

An  administrator  durante  minoritate  has,  it  appears,  the 
same  right  of  seHing-  under  a  power  as  an  ordinary  executor 
(14  Eq.  423);  and  in  Ceylon  an  executor,  it  seems,  has  power 
to  mortgage  real  as  well  as  personal  property  (3  P.  C.  707). 
In  Berry  v.  Gibbons  (8  Ch.  747)  it  was  held,  that  a  deposit 
by  an  executor,  even  after  an  administration  decree  and  the 
registering  of  the  suit  as  a  lis  pendens,  was  good. 

Money,  however,  which  an  executor  borrows  for  paying 
the  testator's  debts  does  not,  unless  charged  by  the  executor 
on  the  estate,  affect  such  estate,  except  so  far  as  the  lender 
stands  in  the  place  of  the  debts  thereby  paid  (11  Hare,  93 — 
104) ;  the  estate  is  only  affected  by  a  specific  charge,  or  where 

l2 
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the  executor's  contract  arose  out  of  a  contract  with,  or  some- 
thing done  by,  the  testator  (7  Ch.  129). 

Previous  to  the  8  &  9  Vict.  c.  112,  long  terms  of  years, 
which  were  and  still  are  frequently  created  for  securing 
money  lent,  or  for  payment  of  jointtires,  portions  for  children 
and  other  purposes,  did  not,  except  there  was  an  express 
proviso  for  the  purpose,  determine  on  the  performance  or 
failure  of  the  trusts  for  which  they  were  created,  but  the 
legal  interest  remained  in  the  trustee  and  was  treated  at  law 
as  a  term  in  gross,  and  as  distinct  from  the  inheritance  as  it 
was  at  its  commencement,  while  in  equity  the  term  became 
attendant  on  the  inheritance,  and  followed  the  descent  to  the 
heir,  and  all  alienations  of  the  inheritance,  or  of  any  par- 
ticular estate  created  thereout  by  any  means  (whether  by 
deed,  will,  or  act  of  law),  and  so  as  not  to  be  devisable  except 
as  real  estate,  and  generally  to  be  governed  in  equity  by  the 
same  rules  as  the  inheritance ;  and  this  attending  the  in- 
heritance may  have  been  either  by  express  declaration,  or  by 
mere  implication ;  for  as  equity  always  inquires  who  in  con- 
science ought  to  enjoy  the  property,  the  term,  except  where 
some  other  equity  intervened,  was  considered  as  being  held 
in  trust  for  the  real  owner. 

By  means,  therefore,  of  the  joint  operation  of  law  and 
equity,  such  terms  were  very  frequently  made  available  for 
the  purpose  of  protecting  the  inheritance  from  mesne  estates 
and  incumbrances:  thus,  a  bond  fide  purchaser,  mortgagee, 
or  lessee  of  an  estate,  which,  unknown  to  such  purchaser  or 
other  person,  had  been  previously  sold  or  incumbered,  was, 
by  obtaining  an  assignment  to  a  trustee  for  himself  (or  to 
himself,  if  the  conveyance  or  other  deed  had  not  been  made 
to  him)  of  a  satisfied  term,  which  had  been  created  in  the 
same  property  prior  to  such  first  sale  or  incumbrance,  en- 
abled to  protect  himself  against  such  sale  or  incumbrance  for 
such  period  as  the  term  continued,  because  the  term  was 
considered  at  law  a  term  in  gross,  and  gave  him  or  his 
trustee  the  legal  estate  as  long  as  it  continued,  and  conse- 
quently enabled  him  to  defend  his  possession,  or  if  out,  to 
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obtain  possession  against  all  except  those  who  might  have 
some  prior  legal  title ;  and  such  a  term  also  could  by  the  act 
of  the  persons  entitled  at  any  time  be  disannexed  from  the 
inheritance  and  made  altogether  a  term  in  gross  (Sto.  998 — 
1002). 

By  the  above  statute,  however,  the  benefits  of  attendant 
terms  are  greatly  curtailed  and  wiU  in  time  cease  altogether, 
for  such  statute  enacts  that  every  term  which  was  satisfied 
on  the  31st  December,  1845,  and  was  then  attendant,  either 
by  express  declaration  or  by  construction  of  law,  should 
cease,  and  that  every  term  satisfied  since  should  cease  imme- 
diately upon  being  satisfied,  with  this  exception,  that  those 
terms  which  previously  to  1846  were  attendant  by  express 
declaration  are  to  afford  to  every  person  the  same  protection 
against  incumbrances  as  they  would  have  afforded  if  they 
had  continued  to  subsist  and  had  not  been  assigned  or  dealt 
with  since  1845 ;  a  term,  however,  will  not  be  deemed  to  be 
an  attendant  one  or  to  cease  imder  the  act,  without  it  is 
completely  satisfied  (18  L.  J.,  Q.  B.  260;  Shelf.  E.  P.  628). 

Although  a  person,  not  a  party,  who  had  executed  a  deed, 
was  bound  thereby,  no  one,  except  those  who  were  parties 
thereto  (except  ia  the  case  of  a  deed-poll),  could,  according 
.  to  the  strict  rules  of  our  common  law,  take  any  immediate 
estate  thereby,  or  the  benefit  of  any  condition  or  covenant 
contained  therein;  even  a  manager  of  a  mutual  insurance 
society  was  held  not  to  be  able  to  sue  (5  C.  P.  568);  this  rule, 
however,  did  not  apply  to  fiiture  estates  nor  to  persons  who 
took  under  the  Statute  of  Uses  (27  Hen.  VIII.  c.  10,  land ; 
3  Ch.  St.  1495). 

The  statute  of  32  Hen.  VIII.  c.  34,  and  the  common  law, 
also  entitled  assignees  of  the  reversion,  as  well  as  of  the  term 
or  other  prior  estate,  to  the  benefit  of  conditions  and  cove- 
nants which  affect  and  run  with  the  land  (4  J.  &  B.  420) ; 
and  now  by  the  8  &  9  Vict.  c.  106,  s.  5,  strangers  are  per- 
mitted, under  indentures  or  deeds  executed  since  the  1st  Octo- 
ber, 1845,  to  take  an  immediate  estate  or  interest  in,  and  the 
benefit  of,  any  condition  or  covenant  respecting  any  tenemenis 
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or  hereditaments  ;  and  by  the  9th  section,  when  the  reversion 
on  a  lease  is  surrendered  or  merged,  the  next  estate  is  to  be 
deemed  the  reversion  (Shelf.  E.  P.  625—627 ;  and  see  22  & 
23  Vict.  c.  35,  s.  3,  as  to  the  apportionment  of  conditions). 

Equity,  however,  has  always  allowed  a  person  in  whose 
favour  a  trust  has  been  declared,  at  any  time  before  its  revo- 
cation, to  affirm  and  enforce  it,  although  he  was  no  party  to 
the  instrument  declaring  it,  or  it  had  even  been  declared 
without  his  knowledge ;  and  therefore  it  is  not  necessary  that 
creditors  should  be  technically  parties  to  an  assignment  for 
their  benefit,  or  execute  the  deed,  unless  ;named  as  parties 
and  expressly  required  to  execute  before  taking  thereunder; 
even  where  there  is  a  clause  of  exclusion  for  not  signing,  if 
they  have  notice  of  the  trust  and  assent  thereto  (10  Eq.  554), 
that  is  sufficient;  and  unless  the  deed  contains  some  stipulation 
for  a  release  or  other  condition  which  may  not  be  for  their 
benefit,  their  assent  is  presumed  till  the  contrary  is  shewn. 

If,  however,  the  deed  is  expressly  stated  to  be  made  between 
the  debtor  and  such  creditors  as  subscribe  within  a  hmited 
time,  no  creditor  who  has  omitted  to  execute  the  deed  will, 
unless  he  has,  by  his  own  act  as  regards  himself,  and  by  the 
acquiescence  of  the  parties  interested  as  regards  them,  become 
a  quasi  party,  have  any  interest  in  the  trust. 

Even  where  there  is  an  express  clause  making  the  deed  void 
at  law,  if  not  executed  within  a  given  time,  it  is  the  constant 
practice  of  equity,  where  the  creditors  have  acted  under  the 
deed  and  treated  it  as  valid,  though  they  may  not  have  exe- 
cuted it,  to  act  imder  it  and  consider  it  binding  upon  the 
assignor ;  and  even  where  a  creditor  has  done  nothing  con- 
trary to  the  deed,  he  may  be  held  entitled  if  no  rights  are 
affected  by  the  delay  (29  L.  J.,  Eq.  188;  30  L.  J.,  Eq.  345; 
5  H.  L.  578). 

The  court,  however,  will  not  under  such  circumstances 
allow  a-  creditor  the  benefit  of  the  trust,  unless  he  has  faith- 
fiilly  performed  the  essential  conditions  of  the  deed,  and  has 
acted  consistent  with  its  provisions  (Sp.  354);  and  if  the 
deed  is  to  pay  the  debts  of  a  third  party,  time  is  of  the 
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essence  (25  L.  J.,  Eq.  54) ;  and  though  creditors  who  have 
assented  to  a  composition  deed  before  the  debtor's  insolrency 
may  sign  and  take  the  benefit,  those  who  have  previously 
neglected,  it  seems,  cannot  (27  L.  J.,  Eq.  191). 

Until,  however,  the  creditors  have  assented  to  the  trust 
and  intimated  such  assent,  an  assignment  of  this  kind  is 
revocable  by  the  debtor  both  at  law  and  in  equity,  whether 
the  creditors  are  individually  named  or  not  (Sto.  1036  a,  b ; 
1  Ch.  21 ;  7  Ch.  71 ;  3  Sim.  1) ;  and  where  a  man  puts  property 
into  the  hands  of  trustees  without  any  communication  with 
his  creditors  for  the  purpose  of  paying  debts,  no  creditor  dis- 
covering the  transaction  can  prevent  a  revocation ;  the  trust 
to  be  irrevocable  must  have  been  either  under  a  contract  with 
the  creditors,  or  must  have  been  notified  to  and  accepted  by 
them  (2  Sp.  59) ;  but  if  the  trustee  is  one  of  the  creditors, 
the  rule  does  not  apply,  and  the  property  passes  immediately 
to  the  trustee,  vmless  he  dissents,  and  he  is  presumed  to  have 
assented  until  the  contrary  is  shown  (24  L.  J.,  Q.  B.  305). 

The  statutes  of  24  &  25  Vict.  c.  34,  s.  192  et  seq.,  and  32 
&  33  Yiet.  c.  71,  and  the  cases  in  33  L.  J.,  Q.  B.  81 ;  32 
L.  J.,  Bk.  15—27,  Exch.  147—220,  C.  P.  206;  1  H.  L.  9; 
5  H.  L.  579 ;  5  Q.  B.  622 ;  6  Q.  B.  474,  may  be  referred 
to  respecting  compositions  with  creditors.  A  mere  disputing 
does  not,  it  seems,  prevent  the  creditor  from  afterwards 
claiming  (5  Ch.  326 — 332),  and  a  creditor  not  bound  may 
come  in  under  the  composition  (10  Ch.  308). 

If  the  composition  is  too  small,  it  wiU  be  upset  (10  Eq.  57), 
and  the  creditors'  assents  must  clearly  show  what  it  is  that  is 
assented  to  (5  Ex.  197);  and  the  release  to  the  debtor  wUl 
not  avail  him,  if  there  is  neither  a  proper  payment  nor  tender 
of  the  instalment  or  composition  (8  Q.  B.  182  ;  7  Ch.  723  ; 
8  Ch.  682). 

Although  the  equitable  jurisdiction  over  creditors'  deeds 
remains  (3  Ch.  820 ;  5  Ch.  219),  the  administration  of  deeds 
under  the  Bankruptcy  Acts  is  generally  left  to  the  Bank- 
ruptcy Courts  (4  Ch.  356 ;  3  Ch.  10), 

It  was  held,  that  a  trust  to  carry  on  the  debtor's  business 
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for  the  creditors  made  the  creditors  all  liable  as  partners 
(15  L.  J.,  C.  P.  257);  but  the  contrary  has  since  been  de- 
cided by  the  House  of  Lords,  in  the  case  of  Cox  v.  Hickman 
(30  L.  J.,  C.  P.  125),  and  supported  (1  Ex.  355 ;  6  C.  P.  1, 
and  other  cases). 

An  inspector  under  a  composition  is  not  liable  for  orders, 
even  if  the  debtor's  property,  is  assigned,  unless  the  business 
is  also  assigned  (1  Ex.  335  ;  6  C.  P.  1 ;  9  Eq.  456). 

It  is  not  only  in  cases  of  creditors'  deeds  but  also  in  every 
case  in  which  a  consignment  or  remittance  is  made  with 
directions  to  apply  it  for  the  benefit  of  another,  or  a  similar 
direction  is  given  respecting  property  in  the  hands  of  an 
agent,  that  the  appropriation  is  not  absolute,  but  revocable 
at  any  time  before  the  person  intended  to  be  benefited  has 
assented  thereto,  and  notice  has  been  given  to  the  mandatory 
or  agent ;  for  a  mandate  from  a  principal  to  his  agent  (and 
this  amounts  to  no  more)  cannot  give  any  interest  or  right  to 
a  third  person  in  the  property ;  but  if  a  creditor  directs  his 
debtor  to  hold  the  debt  on  certain  trusts  for  the  benefit  of 
third  parties,  and  the  debtor  assents,  such  is  irrevocable. 
A  trust,  however,  for  one's  own  benefit  is  revocable  (22  L.  J., 
Eq.  882). 

It  is  on  the  above  ground  that  a  stoppage  in  transitu  by  a 
vendor  is  allowed,  until  there  has  been  an  actual  handing  over 
to  such  purchaser  or  some  one  on  his  behalf,  or  something 
equivalent  thereto  ;  for  a  delivery  by  a  vendor  to  his  agent  is 
no  delivery  to  the  purchaser ;  but  after  the  party  in  whose 
favour  the  directions  were  given  has  assented  and  given  notice 
thereof,  the  person  holding  the  property  becomes  his  agent, 
and  must  comply  with  his  wishes,  instead  of  the  wishes  of 
those  who  first  directed  such  agent  (Sto.  1046). 

So  if  an  intended  husband  and  wife  before  marriage  agree 
to  settle  property,  either  real  or  personal,  for  the  benefit  of 
themselves  and  issue,  they  can  at  any  time  before  marriage 
(but  not  after)  revoke  such  agreement;  but  if  they  settle 
such  property  (as  by  conveying  it  to  trustees  who  accept  the 
trust),  it  seems  they  cannot,  if  the  settlement  was  made  with 
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the  approbation  of  the  guardians  or  parents,  unless  such  last- 
mentioned  parties  consent,  or  the  marriage  is  broken  off, 
because  of  the  influence  which  the  intended  husband  is  con- 
sidered as  having  over  the  wife  (17  L.  J.,  Eq.  200);  and 
whether,  where  there  is  no  guardian  or  parent,  they  would  be 
allowed  to  revoke  it  without  breaking  off  the  marriage  is 
doubtfol. 

And  if  a  person  without  any  consideration  agrees  to  settle 
property,  and  does  not  carry  the  same  out,  either  by  declaring 
himself  a  trustee  or  vesting  the  legal  estate  or  other  equiva- 
lent interest  in  another  as  trustee,  he  can  refuse  to  make  the 
settlement.  Thus,  where  the  owner  assigned  his  property 
(real  and  personal)  under  a  wiU,  it  was  held  that,  as  he  haid 
only  an  equitable  interest  in  the  realty,  such  was  not  bound, 
and  that  the  personalty  (except  certain  shares  and  other 
things  which  had  been  legally  transferred)  was  also  not 
bound  (22  L.  J.,  Eq.  189) ;  and  although  the  doctrine  of 
this  case  has  been  somewhat  modified  by  later  cases,  it  is 
clear  that,  to  make  a  voluntary  gift  or  settlement  binding, 
there  must  be  either  a  proper  declaration  of  trust,  or  such  a 
vesting  of  the  property  upon  the  trusts,  as,  considering  the 
nature  of  the  property,  can  be  reasonably  had  under  the 
circumstances  of  the  case  (33  L.  J.,  Eq.  683,  and  supra, 
p.  99  et  seq.). 
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CHAPTER  III. 

IMPLIED  AND  CONSTRUCTIVE  TRUSTS. 

Although  with  respect  to  express  trusts  of  land  it  has  been 
shown  that  the  Statute  of  Frauds  requires  them  to  be  evi- 
denced by  writing,  implied  and  constructive  trusts  need  not 
be  thus  evidenced,  as  they  arise  either  from  implication  of 
the  intended  wishes  of  the  parties  or  by  the  construction  of 
law. 

Thus,  implied  trusts  arise  where  other  trusts  (whether 
created  by  deed,  will  or  otherwise)  fail  in  whole  or  in  part, 
in  consequence  of  a  failure  of  their  intended  objects  or  pur- 
poses, or  of  their  being  too  indefinite  in  their  nature  to  be 
carried  into  effect,  or  tainted  with  illegality,  or  otherwise  in- 
valid, or  of  the  trusts  declared  being  fulfilled  without  exhaust- 
ing all  the  property  given  upon  such  trusts ;  for,  in  such  cases, 
the  property,  or  such  as  remains  unapplied,  will  not  belong 
to  the  party  entrusted  with  it,  but  will  result  for  the  benefit  of 
the  original  owner  and  his  heir  or  personal  representative, 
according  to  its  nature,  without  there  is  sufficient  evidence  or 
'  presumption  that  the  contrary  was  intended. 

Therefore,  where  a  testator  devises  real  pro.perty  in  trust 
to  pay  debts  and  other  monies,  no  beneficial  interest  passes 
to  the  devisee,  but  he  is,  in  the  first  place,  an  express  trustee 
for  paying  the  debts  and  monies,  and  then  an  implied  trustee 
for  the  heir  or  residuary  devisee ;  while,  if  such  property  had 
been  devised  subject  to,  or  charged  -with  debts  or  other  sums, 
the  whole  beneficial  interest  would  pass  to  the  devisee,  subject 
only  to  the  charge,  and  there  would  be  no  resulting  trust 
(Sto.  1196  a,  1245).  In  these  cases  questions  frequently 
arise  as  to  whether  the  property  has  been  converted  so  as  to 
pass  as  real  or  personal  property,  and  the  general  rule  is,  that 
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the  proceeds  of  realty  wMch  are  converted  after  the  testator's 
death  and  remain  undisposed  of  by  his  will  retain  the  nature 
of  realty  and  go  to  the  heir,  but  until  reconverted  are  deemed 
the  heir's  personal  property,  and  pass,  on  his  death,  as  such, 
and  not  as  real  estate  (9  Ex.  29;  27  L.  J.,  Eq.  162). 

Even  where  a  mixed  fimd  was  given  by  will  to  persons  who 
died  before  the  testator,  so  much  as  arose  from  realty  M'as 
held  to  go  to  the  heir,  notwithstanding  a  direction  in  the 
will  that  it  should  be  deemed  personalty  (22  L.  J.,  Eq.  742); 
as  to  whether  the  heir^or  residuary  devisee  takes  all,  see  1  Ch. 
D.  605. 

A  similar  rule,  to  a  certain  extent,  relates  to  personalty 
directed  to  be  laid  out  in  land  ;  for  if  personalty  is  by  will 
directed  to  be  so  laid  out,  and  not  properly  disposed  of,  it 
goes  to  the  next  of  kin ;  but  although  actually  laid  out,  it 
seems  it  is  not  treated  as  realty  in  their  hands,  bu,t  as  person- 
alty, and  goes  to  their  personal  representatives  as  such,  unless 
they  have  elected  to  take  it  as  real  estate  (29  L.  J.,  Eq.  633; 
5  L.  J.,  Eq.  17). 

If  there  is  a  gift  of  real  and  personal  estate  to  trustees,  and 
the  trusts  are  only  applicable  to  the  personalty,  the  real 
estate  results  to  the  heir  (13  Eq.  133;  1  Jac.  &  Wal.  583). 

A  decree  or  order  to  sell  is  generally  a  conversion  (18  Eq. 
192 ;  19  Eq.  1 13),  but  not,  it  seems,  under  the  Settled  Estates 
Act  or  Partition  Act  (1  Ch.  D.  588) ;  nor  in  all  cases  in 
lunacy ;  and  a  sale  under  the  Lands  Clauses  Act,  1845,  does 
not,  it  seems,  change  the  nature  of  the  property  (sect.  69). 
A  conveyance  upon  trust  for  sale  is  a  conversion  from  the 
date  of  the  deed  (27  L.  J.,  Eq.  567),  unless  it  is  a  mortgage 
deed  or  in  the  nature  thereof;  while  a  trust  or  absolute 
power  of  sale  in  a  will  only  converts  the  property  for  the 
purposes  of  the  will  (31  L.  J.,  Eq.  676;  22  L.  J.,Eq.  607), 
except  so  far  as  above  mentioned. 

If  before  the  testator's  death  there  has  been,  either  under 
the  Lands  Clauses  Act,  1 845,  or  by  written  consent  or  other- 
wise, a  contract  binding  the  testator  to  sell  the  property, 
there  is  conversion  (15  Eq.  78);  but  if  the  contract  is  not 
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complete,  or  there  was  only  a  parol  contract  to  sell,  which  is 
not  binding,  there  will  be  no  conversion  even  if  the  heir 
adopts  such  contract,  unless  he  adopts  it  as  a  sale  by  the 
deceased  (33  L.  J.,  Eq.  228);  and  as  to  notices  to  treat  and 
other  proceedings  under  the  act,  see  30  L.,  J.,  Eq.  578; 
12  Eq.  389;  17  Eq,  217;  7  Ch.  154;  19  B.  365. 

A  contract  for  the  purchase  of  real  estate,  though  not  com- 
pleted, is  a  conversion  for  the  benefit  of  the  heir,  so  that  if 
the  purchaser  dies  before  completion  the  property  wiU  be 
deemed  part  of  his  real  estate ;  and  in  Hudson  v.  Cooke  (13 
Eq.  417),  the  heir  was  held  entitled  to  the  purchase-money, 
though  the  contract  was  rescinded. 

A  reconversion  can  be  made  in  some  cases ;  see  1  Ch.  D. 
385  ;  but  persons  only  having  defeasible  interests  cannot  re- 
convert the  property  (32  L.  J,,  Eq.  607). 

A  devise  of  the  residue  of  real  estate  (not  of  particular 
personalty)  upon  contingent  or  future  trusts  does  not,  it 
seems,  carry  the  intermediate  income,  but  such  income  goes 
to  the  heir,  notwithstanding  the  Wills  Act,  1  Vict.  c.  26 
(32  L.  J.,  Eq.  489),  but  the  converse  seems  to  be  the  case 
as  to  residuary  personal  estate  (33  L.  J.,  Eq.  601) ;  but  see 
1  Ch.  D,  605,  653,  and  as  to  void  appointments  falling 
into  the  residue,  3  Ch.  D.  757. 

Before  the  1  WiU.  IV.  c.  40,  if  a  testator  made  no  express 
disposition  of  his  personal  estate,  the  executor  was  entitled 
thereto  at  law,  and  also  in  equity,  without  it  appeared  from 
the  will  that  the  testator  intended  to  exclude  him  therefrom, 
in  which  case  he  was  by  implication  held  a  trustee  for  the 
next  of  kin ;  and  for  this  purpose  equity  laid  hold  of  any  cir- 
cumstance or  expression  in  the  will  which  showed  that  the 
testator  did  not  intend  the  executor  to  be  benefited,  and  thus 
rebut  the  presumption  of  a  gift  to  him,  and  convert  him  into 
a  trustee  (Sto.  1208). 

But  now,  by  the  before-mentioned  statute  of  WiU.  IV. 
(which  affects  the  wills  of  those  dying  after  the  1st  of  Sep- 
tember, 1830),  if  there  are  any  next  of  kin,  the  rule  is  changed, 
and  the  executor  is  deemed  a  trustee  for  them  in  respect  of 
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any  residue  not  expressly  disposed  of,  unless  it  appear  by  the 
wUl  or  codicil  that  he  is  to  take  the  same  beneficially. 

A  gift  to  a  wife,  who  was  made  sole  executrix,  upon  trust 
for  certain  piurposes  which  did  not  exhaust  the  whole,  was 
held  to  give  her  the  surplus  (27  L.  J.,  Eq.  177) ;  and  in  Re. 
Harrison  (33  L.  J.,  Eq.  647),  the  executors  were  also  held 
entitled.  So  a  gift  to  executors  by  name  was  held  to  give  it 
them  beneficially  (34  L.  J.,  Eq.  98);  and  see  Re  Travers 
(14  Eq.  275  )  as  to  what  is  sufficient.  But  a  gift  to  my  executor, 
F.  F.,  to  enable  him  to  carry  into  effect  the  purposes  of  my 
will,  does  not  give  hfm  the  surplus  (33  L.  J.,  Eq.  485);  nor 
does  a  gift  to  executors,  "  in  and  for  consideration  of"  pay- 
ing his  wife  the  income  for  life,  give  them  any  beneficial 
interest  (9  Eq.  204). 

If  there  are  no  next  of  kin,  the  act  does  not  apply,  and  the 
executor  takes  against  the  crown,  without  the  will  shows  that 
he  should  not  (14  Sim.  8;  28  L.  J.,  Eq,  481);  but  if  the 
property  is  given  upon  trusts,  which  do  not  exhaust  the 
whole,  the  crown  takes,  unless  there  is  something  to  show 
the  executors  should  (27  L.  J.,  Eq.  117;  29  L.  J.,  Eq.  847). 
But  where  the  legal  estate  is  given,  and  there  is  a  secret  trust 
for  a  charity,  the  crown  will  not  take,  but  the  heir  by  way  of 
resulting  trust  (33  L.  J,,  Eq.  211;  1  Eden,  177;  L.  Trusts, 
50)  ;  and  as  to  the  crown's  right  in  cases  of  trust  for  aliens, 
see  7  Ch.  343. 

If  the  executor  is  expressly  appointed  in  trust,  or  the 
residue  is  given  to  him  by  name  or  as  executor  in  trust, 
though  no  trusts  or  purposes  are  declared,  or  those  declared 
do  not  exhaust  the  property,  he  will  be  excluded;  though  it 
may  be  otherwise  if  he  is  merely  made  trustee  of  a  particular 
fimd;  so  where  the  character  of  a  trustee  plainly  appears,  or 
he  has  a  legacy  absolutely  given  him,  or  the  residuary  bequest 
has  lapsed,  or  is  void  or  cannot  be  carried  out,  the  executor 
is  not  entitled  ;  biit  if  the  legacy  is  simply  for  lifcj  or 
being  two  executors,  one  has  no  legacy,  or  their  legacies  are 
unequal,  there  will  be  no  exclusion  under  the  old  law,  without 
the  legacy  or  legacies  were  given  for  his  or  their  care  or 
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trouble,  in  which  case  all  the  executors  are  excluded 
(Wms.  Exs.  1268).  As  to  what  will  fall  into  the  residue 
and  go  to  the  residuary  devisee  or  legatee,  instead  of  to  the 
heir  or  next  of  kin,  see  9  Eq.  386—423;  10  Eq.  488; 
26L.  J,Eq.  576;  3  Ch.  D.  757. 

An  implied  trust  arises  for  the  benefit  of  the  grantor  or 
transferor,  when  a  conveyance  or  transfer  of  land  or  other 
property  is  made  without  any  consideration  express  or  im- 
plied, and  without  any  distinct  use  or  trust  being  declared, 
except  it  is  made  to  a  wife  or  a  child,  or  person  standing  in 
the  situation  of  a  child,  in  which  case  it  would  be  considered 
as  for  their  benefit  (2  Sp.  219;  Sto.  1197). 

Where  there  is  a  declaration  of  use,  but  no  consideration,  a 
resulting  trust  may,  but  does  not  necessarily  arise  (San.  356, 
5th  ed.) ;  and  as  to  parol  trusts,  see  7  Ch.  469. 

The  use  or  legal  estate  also,  in  case  of  no  consideration  or 
declaration  of  use,  provided  the  property  is  real,  will  likewise, 
by  the  operation  of  the  Statute  of  Uses,  generally  return  to 
the  original  owner  byway  o^  resulting  use;  so  that  fi:equently 
the  party  making  such  voluntary  conveyance  immediately 
re-obtains  both  the  legal  and  equitable  estate,  which  he 
originally  had  in  the  property  he  conveys  (1  St.  Bl.  479). 

And  where  a  person  makes  a  conveyance  of  property,  and 
thereby  limits  a  particular  estate  only,  without  any  limitation 
or  declaration  as  to  the  residue  of  the  interest  therein,  such 
residue  returns  by  way  of  resulting  use  or  trust,  according 
to  the  circumstances  of  the  case,  to  the  original  owner,  not- 
withstanding there  was  a  consideration;  for  such  considera- 
tion will,  tmless  it  plainly  appears  otherwise,  be  deemed  to 
apply  only  to  the  estate  limited  (Sto.  1197 — 1199). 

Where  a  person  purchases  property  of  any  kind  and  pays 
the  consideration  for  it,  but  takes  the  conveyance  or  transfer 
in  the  names  of  third  persons,  either  jointly  or  successively, 
or  in  the  name  of  himself  and  another,  there  will  be,  under 
ordinary  circumstances,  a  resulting  trust  to  the  purchaser, 
though  there  is  no  declaration  of  trust ;  for  it  will  be  assumed 
that  the  purchaser  intended  the  property  for  his  own  use 
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and  that  the  names  of  others  were  used  for  some  particular 
reason,  and  a  like  rule  is  applied  to  securities  taken  in  the 
names  of  other  persons. 

lu  these  cases,  parol  as  well  as  written  proof  of  the  pay- 
ment of  the  consideration  money  is  admissible,  and  such 
proof  may  be  gathered  from  any  recital  or  statement  in  the 
conveyance  or  mortgage  deed,  or  from  any  writing  or  memo- 
randum of  the  nominal  purchaser  or  mortgagee,  or  from  their 
answers  to  bills  filed  against  them,  or  from  any  documents 
or  papers  left  by  them  at  their  decease,  or  from  any  other 
source. 

This  resulting  trust,  however,  will  not  arise  where  the 
terms  or  objects  of  the  instrument,  or  even  parol  evidence, 
or  the  relationship  of  the  parties,  show  a  contrary  intention, 
unrebutted  by  other  evidence  or  grounds  of  presumption ; 
therefore,  where  a  purchase  or  loan  is  made,  and  the  convey- 
ance or  security  is  taken  in  the  name  of  a  wife  or  child  who 
is  unprovided  for,  or  of  one  who  is  by  adoption  in  the  situa- 
tion of  such  a  child,  there  is  no  trust,  but  the  wife  or  child, 
as  the  case  may  be,  take  for  their  own  benefit,  it  being 
assumed  that  it  was  intended  as  a  provision  or  advancement 
for  them,  unless  the  other  circumstances  of  the  case  show 
the  contrary  (Sto.  1201 — 1205);  and  so,  if  a  party  invest 
money  in  the  joint  names  of  himself  and  wife,  or  of  himself 
and  child,  the  wife  or  child  Surviving  will,  except  as  against 
creditors  of  the  party  at  the  time  of  such  investment,  and 
sometimes  even  against  them,  be  held  both  legally  and  equit- 
ably entitled,  without  there  is  some  contemporaneous  evi- 
dence which  shows  that  it  was  not  so  intended  (2  Sp.  219); 
and  the  fact  that  the  party  who  invested  the  money  gives  by 
will  various  legacies,  which  cannot  be  paid  without  the 
money  so  invested  is  applied  for  such  pm-ppse,  is  not  allowed 
to  affect  the  question  (2  Yo.  &  Col.  9;  32  L.  J.,  Eq.  780; 
15  Eq.  55). 

The  same  doctrine  will  apply  to  an  investment  by  a  mother 
in  her  child's  name  (5  Eq.  376);  and,  as  it  seems,  for  the  son 
cr  a  daughter-in-law  (10  Ch,  343),  or  for  a  daughter  and  her 
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husband-  (10  Ch,  431),  or  son-in-law(19  Eq.  250);  and  the 
same  doctrine  will  also  sometimes  apply  to  investments  for 
persons  who  are  neither  relations  nor  connections  (30  L.  J., 
Eq.  211 ;  34  L.  J.,  Eq.  479). 

In  Skidmore  v.  Bradford  (8  Eq.  134),  it  was,  on  the 
authority  of  Crosbie  v.  M'Donald  (13  V.  160;  3  Eidg. 
P.  C.  106),  held  that  where  a  nephew,  at  his  uncle's  request, 
agreed  to  buy  a  property,  such  uncle's  estate  was  liable  to 
pay  the  purchase-money. 

If  the  investor  makes  oath  that  the  investment  was  not 
intended  for  the  investee's  benefit,  that  wiU  be  suflScient  to 
repel  the  presumption  (26  L.  J.,  Eq,  220);  and  the  affi- 
davit of  the  donee  may  be  looked  at,  but  with  suspicion  (10 
Ch.  343). 

In  cases  of  investment  in  the  names  of  the  investor 
and  another,  the  income  until  death  will,  unless  the 
circumstances  show  the  contrary,  belong  to  the  investor  (10 
Ch.  343). 

The  mere  placing  of  money  by  a  person  at  a  baiik,  in  the 
joint  names  of  himself  and  his  wife  for  convenience,  wiU  not 
be  deemed  an  advancement  to  the  wife  in  case  of  her  surviving 
(20  Eq.  328) ;  nor  even,  in  some  cases,  the  opening  of  an 
account  at  a  banker's  in  the  sole  name  of  the  wife,  and  paying 
in  money  to  such  account  (8  Ch.  88). 

Although  as  a  general  rule,  if  a  person  covenants  or  under- 
takes to  settle  property  without  specifying  what,  such  covenant 
or  undertaking  will  not  be  considered  as  binding  any  portion 
of  the  party's  property,  but  as  only  giving  the  covenantee  a 
claim  as  a  creditor  by  specialty,  it  being  quite  uncertain 
whether  the  covenantor  intended  to  settle  part  of  his  present 
property  or  obtain  some  for  the  purpose  (Sto.  1249);  yet 
when  a  person,  after  undertaking,  for  a  proper  consideration, 
to  lay  out  money  in  a  particular  kind  or  species  of  property, 
or  to  pay  trustees  money  for  such  purpose,  purchases  similar 
property,  it  will,  unless  the  contrary  appear,  be  considered 
that  such  purchase  was  made  in  the  fulfilment  of  his  under- 
taking, and  will  be  subject  to  an  implied  trust  (Sto.  1210). 
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In  further  illustration  of  implied  trusts,  the  equitahle  rule 
respecting  joint  purchasers  and  mortgagees,  and  the  property 
of  deceased  partners,  alluded  to  in  those  portions  of  this  work 
which  treat  on  such  subjects,  inay  be  referred  to. 

II.  With  respect  to  constructive  trusts,  they,  as  before, 
stated,  arise  simply  from  construction  of  equity;  thus,  where 
a  person  has  for  a  valuable  consideration  agreed  to  convey 
or  transfer  property  or  pay  money  to  or  for  another,  a  con- 
structive trust  arises  in  favour  of  the  latter  against  the  former, 
his  representatives,  'and  those  claiming  under  him,  with 
notice  of  the  agreement,  or  as  volunteers ;  for  equity  considers 
things  which  are  agreed  to  be  done  generally  as  done  (Sto. 
1212—1231). 

Thus  unpaid  purchase-money  remains  in  equity  a  lien  on 
the  property  bought,  whether  freehold,  copyhold  or  leasehold, 
even  though  the  proper  and  usual  conveyance  or  transfer  has 
been  executed  to  the  purchaser,  and  there  is  no  agreement 
for  such  lien ;  and  the  purchaser  is  treated  as  a  trustee  for 
the  vendor  as  far  as  the  purchase-money  remains  unpaid ;  and 
if  the  conveyance  is  made  to  a  trustee  who  executes  the  deed, 
such  trustee  is  liable  for  the  unpaid  purchase-money,  although 
told  by  the  purchaser  that  it  was  paid  (28  L.  J.,  Eq.  895). 
Such  lien  even  exists  against  a  railway  company,  and  a  sale 
will  in  some,  but  not  all,  cases  be  decreed  (1  Eq.  195 — 636); 
but  if  a  rent-charge  has  been  created  there  is  no  lien  for  the 
purchase-money  (7  Eq.  409). 

At  law,  however,  there  is  no  lien,  after  a  proper  convey- 
ance, even  on  the  title  deeds  which  the  vendor  has  retained 
(11  Jur.  851);  nor  even  in  equity,  in  case  of  a  ship  which 
has  been  properly  transferred  by  registration  (17  L.  J.,  Eq. 
254);  and  at  law,  although  a  vendor  has  a  lien  on  a  personal 
chattel  until  he  has  completed  its  delivery  to  the  purchaser, 
if  the  complete  property  and  possession  has  once  vested  in 
the  purchaser,  repossession  will  not  revive  the  vendor's  lien 
(16L.  J.,  C.  P.  241;  12  V.  379). 
A  vendor,  however,  aflfcer  consigning  goods  to  another  can 
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at  any  time  during  the  transit  stop  such  goods  if  the  price  is 
unpaid  and  the  consignee  becomes  bankrupt  or  insolvent,  and 
the  bill  of  lading  has  not  been  indorsed  to  a  bond  fide  holder 
for  value. 

This  right  is  called  stoppage  in  transitu,  and  although  the 
property  is  in  the  buyer,  his  right  to  possession  is  dependent 
on  payment;  and  where  the  goods  are  under  the  contract 
deliverable  in  parcels,  those  undelivered  may  be  stopped  till 
payment  of  aU  that  is  due  under  the  contract  (8  Ch.  289) ; 
but  a  part  delivery  is  prima  facie  a  waiver  of  the  vendor's 
right,  but  it  is  not  if  made  without  such  an  intention  (Sm.  L. 
C,  Vol,  I.  p.  431  et  seq-.;  2  Eq.  333);  and  as  to  constructive 
deKvery,  7  Eq.  64. 

Giving  certificates,  and  taking  and  negotiating  bills,  does 
not  discharge  the  right  (10  Ch.  491);  and  although  in  some 
cases  the  negotiating  the  biU  of  lading  may  prevent  this 
right  of  stoppage,  the  mere  indorsing  does  not,  even  since 
18  &  19  Vict.  c.  Ill  (32  L.  J.,  Ad.  97);  nor  mortgaging 
(4  Eq.  481),  except  as  against  the  mortgagee  or  other  bond 
j^«?e- transferee  (4  Eq.  493),  not  being  for  an  antecedent  debt 
(2  P.  C.  394);  and  the  assignee  of  a  bill  of  lading  stands  in 
the  same  position  as  the  assignor,  except  where  value  is  given 
(3  H.  L.  C.  702).  An  indorsee  of  the  bill  of  lading  will  not 
be  considered  a  bond  fide  holiev  if  he  took  with  notice  of  the 
insolvency,  but  notice  of  non-payment  does  not  affect  him 
(Sm.  L.  C.  433);  and  a  pledge  only  defeats  the  right  of 
stoppage  to  the  extent  of  the  debt,  and  if  other  goods  are 
pledged  the  debts  will  be  first  paid  out  of  them  (p.  435). 

The  onus  probandi,  that  in  the  particular  case  the  vendor's 
Hen  has  been  displaced  or  waived  with  the  vendor's  consent, 
lies  on  the  purchaser,  even  where  the  deed  expresses  that  the 
consideration  has  been  paid,  and  there  is  a  receipt  on  the 
back;  and  even  the  fact  that  a  security  has  been  taken  for 
the  amount  unpaid  does  not  conclusively  prove  that  the 
vendor  has  waived  his  lien,  but  only  affords  a  presumption, 
under  some  circumstances,  of  an  intention  to  waive  the  lien; 
and  therefore,  when  a  security  is  taken  for  the  purchase- 
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money,  it  should  always  be  stated  whether  such  security  is 
intended  or  not  as  a  waiver. 

The  principle,  however,  deducible  from  the  authorities 
seems  to  be,  that  when  the  original  contract  is  for  payment 
of  a  certain  sum,  and  the  collateral  or  subsequent  trans- 
actions, whether  by  way  of  bond,  covenant  to  pay  an  annuity^ 
or  otherwise,  appear  to  be  arrangements  merely  for  securing 
or  providing  a  more  convenient  payment,  the  vendor's  lien  is 
not  affected  (22  L.  J.,  Eq.  467);  but  where  it  appears  that 
the  security,  and  not  the  sum  itself,  was  the  consideration, 
then  there  is  no  lien;  the  acceptance  of  a  mortgage  of  part 
of  the  estate  is  considered  as  discharging  the  remainder,  and 
of  a  mortgage  of  the  whole  estate,  for.  part  of  the  considera- 
tion, as  discharging  the  lien  for  the  residue;  and  where  the 
sale  was  in  consideration  of  an  annuity  for  life,  to  be  secured 
by  bond,  it  was  held  that  there  was  no  lien  (25  L.  J.,  Eq. 
189) ;  and  a  vendor  cannot  claim  a  lien  for  mere  indemnity 
(11  Eq.  164). 

This  lien  for  the  unpaid  purchase-money  continues  to  exist 
until  the  legal  estate  in  the  property  is  held  by  some  one 
who  has  an  equity  equal  to  or  greater  than  that  of  the 
vendor's,  or  some  one  becomes  possessed  of  a  greater  equity 
than  his,  so  that  it  prevails  not  only  against  the  vendee,  but 
also  against  his  heirs  and  devisees  (in  case  of  realty),  and  his 
executors  and  legatees  (in  case  of  leaseholds), — against  aU 
volunteers, — against  assignees  under  assignments  for  the^ 
benefit  of  creditors,  and  assignees  of  bankrupts  and  insolvents, 
— against  judgment  creditors  (at  least  before  the  legal  estate 
has  been  actually  vested  in  them), — against  purchasers  or 
mortgagees,  having  only  an  equitable  estate,  unless  they  have 
some  greater  equity,  as  by  obtaining  the  conveyance  with  a 
receipt  indorsed  (23  L.  J.,  Eq.  289),  or  who,  having  the  legal 
estate,  had  notice  of  the  lien  before  paying  the  considera- 
tion ;  for  in  all  these  cases,  the  party  in  possession  having  no 
greater  equity  than  the  vendor,  the  maxim,  qui  prior  est  in 
tempore  fortior  est  in  re,  is  attended  to,  and  the  possession 
of  the  legal  estate  in  the  last  case  is  not  allowed  to  prevail, 
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in  consequence  of  tibe  purchaser's  equity  having  been  de- 
stroyed by  the  notice  which  he, had  when  he  paid  his  con- 
sideration money.  Negligence  will  even  at  law  postpone  or 
defeat  rights  (5  H.  L.  389;  2  H.  L.  309;  7  H.  &  N.  603; 
11  M.  &  "W.  251),  and  mortgagees  have  been  postponed  by 
executing  and  signing  a  release  and  receipt  (11  Eq.  292). 

A  purchaser  or  incumbrancer,  however,  who  holds  the 
legal  estate,  and  had  no  notice  at  the  time  of  paying  his 
money,  as  well  as  all  claiming  under  him,  either  with  or 
without  notice,  will  prevail  over  the  vendor's  right,  because, 
where  the  equities  are  equal,  the  law  or  legal  estate  prevails; 
and  aU  persons  claiming  under  the  consideration  of  marriage, 
that  being  a  valuable  one,  stand  in  the  same  situation  as 
other  purchasers.  The  omission  of  a  receipt  on  the  back  of 
the  purchase  deed,  although  the  payment  of  the  purchase- 
money  is  acknowledged  in  the  testatum,  is  deemed  sufficient 
to  put  a  purchaser  on  inquiry,  and  so  is  the  nonproduction 
of  the  purchase  deed;  so  that  a  vendor,  who  retains  such 
deed,  has  generally  a  prior  right  to  a  purchaser  without 
notice  (18  L.  J.,  Eq.  233;  Sto.  1215—1229;  5  J.  &  B.  24). 
A  purchaser  for  value  cannot,  it  seems,  claim  the  benefit 
of .  a  legal  estate  which  came  by  a  document  giving  notice 
(2  K.  &  J.  617)  ;  nor  where  the  holder  of  the  legal  estate  is 
trustee  (18  Eq.  556;  17  Eq.  15),  except  there  is  no  ground 
for  imputing  notice  to  him  (10  Ch.  22;  7  Ch.  259;  18  Eq. 
215;  11  Eq.  53). 

A  purchaser  has  also,  when  the  purchase  goes  off,  a  lien  on 
the  estate  purchased  for  his  deposit  money,  and  any  further 
payments  of  the  purchase-money  with  interest  (4  Ch.  101 ; 
33  L.  J.,  Eq.  385-;  25  L.  J.,  Eq.  177). 

The  improper  conversion,  by  a  trustee  or  agent,  of  property 
of  one  description  into  property  of  another  also  fi-equently 
creates  a  constructive  trust;  for,  if  the  substituted  property 
can  be  traced  and  properly  ascertained,  it  wiU  be  held  subject 
to  the  same  rights  of  the  cestui  que  trust,  or  principal,  as  the 
original  property  was,  until  it  becomes  the  property  of  some 
honafide  purchaser  for  valuable  consideration,  without  notice 
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of  the  trust ;  but  even  such  a  purchaser  has  no  right  against 
the  cestui  que  trust  unless  he  has  the  legal  estate,  or  the 
cestui  que  trust  has  lost  his  right  by  negligence  or  in  some 
other  way  (18  Eq,  556;  7  H.  L.  494). 

This  equity  ceases  only  when  the  means  of  ascertainment 
fail,  as  where  the  property  is  turned  into  money  and  con- 
founded with  other  property  of  the  same  kind;  but  the  mere 
conversion  into  money  does  not  defeat  the  equity,  if  it  has 
been  placed  to  a  particular  account,  or  invested  in  any  parti- 
cular property,  or  has  in  any  way  been  marked,  so  that  it 
can  be  traced  (Sto.  1258,  1259)  and  the  investment  may  be 
proved  by  parol  (4  Ch.  T>.  49, 123) ;  and  if  the  trust  property, 
having  been  mixed  up  with  other  property  of  the  trustee, 
passes  into  the  hands  of  an  assignee,  it  must  be  made  good 
(23  L.  J.,  Eq.  115;  34  L.  J.,  Eq.  311);  and  where  the 
documents  charged,  or  securing  the  trust  property  had  been 
removed,  a  lien  was  held  to  exist  against  other  documents  of 
the  deceased  (Mason  v.  Morley,  34  L.  J.,  Eq.  422,  and 
Armory  v.  Delamere,  1  Str.  504);  and  see  7  Eq.  466,  where 
the  trustee  was  lessee  of  the  trust  property. 

The  fact  that  there  is  an  illegal  trust  does  not  alter  the 
matter,  as  where  a  company  having  no  power  buys  shares  in 
a  trustee's  name  (8  Ch.  149).  The  cestui  que  trust  or  prin- 
cipal has,  however,  the  option  of  either  following  the  sub- 
stituted property,  or  waiving  such  right,  and  proceeding  for 
any  other  remedy  or  relief  to  which  he  is  entitled,  either  in 
rem  ov , in  personam ;  and  consequently,  where  a  trustee  has 
improperly  sold  stock,  the  cestui  que  trust  can  either  take 
the  amount  so  produced,  and  the  interest  and  profits  which 
have  been,  or  ought  to  have  been,  made,  or  require  the  re- 
placement of  the  stock  and  payment  of  the  dividends,  as  if 
there  had  been  no  conversion;  but  such  cestui  que  trust 
cannot  insist  on  repugnant  demands,  as,  for  example,  a  pay- 
ment of  the  interest  and  profits,  and  a  replacement  of  the, 
stocki  or  a  payment  of  the  dividends  and  the  amount  pro- 
duced by  the  sale  (Sto.  1262,  1263). 

If  a  person  who  is  neither  executor  nor  administrator 
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receives  or  obtains  possession  of  tlie  personal  estate  of  a 
deceased  person  he  becomes  a  kind  of  trustee,  called  an 
executor  de  son  tort,  and  is  liable  to  account  in  respect 
thereof,  and  to  be  sued  therefor;  but  for  the  purpose  of 
making  him  account  in  equity,  and  having  the  estate  ad- 
ministered, it  seems  there  must  generally  be  a  proper  legal 
personal  representative  before  the  court  (8  Ch.  115 ;  15  Eq. 
79;  16  Eq.  534)., 

Although  the  cestuis  que  trust  have  a  lien  against  equit- 
able interests  of  the  executor,  trustee,  or  other  person 
committing  or  joining  in  a  breach  of  trust,  it  seems  they  have 
none  against  legal  interests  (3  Ch.  D.  508). 

Trust  property,  which  is  conveyed  to  a  person  who  has 
notice  of  the  trust,  still  remains  liable  thereto ;  for  it  is  a 
general  rule  in  equity,  that  every  person  who  comes  into  pos- 
session of  property,  with  notice  of  a  trust,  is  a  trustee,  and 
bound  to  execute  the  trust. 

Where,  however,  trust  property  is  conveyed  to  a  bondjide 
purchaser  for  value,  who  pays  his  consideration  money  before 
receiving  notice,  such  trust  is  extinguished,  for  there  can  be 
no  equity  against  such  a  purchaser;  and,  for  the  same  reason, 
a  mortgagee  of  trust  property,  without  notice,  will  have 
priority;  nor  will  the  trust  be  revived  by  reason  of  the  pro- 
perty coming  into  the  hands  of  a  person  having  notice,  with- 
out he  was  the  original  trustee,  in  which  case  the  trust  would 
be  revived,  whether  the  property  was  re-obtained  by  purchase 
or  otherwise. 

As  trust  property  cannot  be  bound  by  any  judgment  or 
other  claim  against  the  trustee  (Sto.  977),  the  court  wiU 
convert  any  creditor,  who  takes  the  trust  property  or  goods 
in  execution,  into  a  trustee ;  and  so  every  person,  who  ac- 
quires personal  property  by  the  breach  of  trust  or  devastavit 
of  an  executor,  of  which  he  has  notice,  or  to  which  he  is  a 
party,  is  responsible  to  those  who  are  entitled  under  the  will, 

A  person,  however,  who  knowingly  obtains  from  the  exe- 
cutor, for  money  advanced  at  the  time,  a  portion  of  the 
personal  assets,  whether  specifically  bequeathed  or  not  by  the 
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will,  either  by  way  of  sale  or  pledge,  is  not  liable  to  account 
as  a  trustee,  without  lie  knew  that  a  breach  of  trust  was 
intended,  because  the  sale  or  pledge  is  prima  facie  consistent 
with  the  executor's  duty;  but  when  the  sale  or  pledge  is  not 
for  money  advanced  at  the  time,  but  in  satisfaction  of  the 
executor's  private  debt  or  liability,  the  property  generally 
remains  liable  to  the  trusts  of  the  will,  because  such  disposi- 
tion is  prima  facie  inconsistent  with  the  executor's  duty 
(4  Mad.  357).  An  executor  who  (having  a  beneficial 
interest  in  the  testator's  property)  mortgages  the  same  for 
his  private  Habilitife,  gives  the  mortgagee  a  right  subject  to 
the  trusts  of  the  will  (22  L.  J.,  Eq.  1060). 

If  a  woman  places  money  in  the  hands  of  a  man  with 
whom  she  is  cohabitiag  he  becomes  trustee  for  her  (31  L.  J., 
Eq.  567). 

A  constructive  trust  also  occurs  where  persons  standing  in 
a  fiduciary  relation,  as  trustees,  executors,  agents  and  others, 
acquire  property  or  obtain  profits  by  transactions  within  the 
limits  of  their  authority  or  duty ;  for  equity,  as  it  never  allows 
them  to  make  by  their  office  other  than  the  usual  and  legiti- 
mate profits,  wiU  prevent  them  firom  retaining  such  property 
or  profits  for  their  own  benefit,  and  compel  them  to  apply  it 
for  the  benefit  of  the  persons  for  whom  they  are  acting. 

Thus,  if  a  trustee  should  renew  a  lease,  or  purchase  at  a  dis- 
count an  incimibrance  on  a  trust  estate,  the  cestui  que  trust 
would  have  the  benefit,  and  an  agent  who  purchases  in  his 
own  name,  or  on  his  own  account,  will,  if  the  principal  desire 
it,  be  held  a  trustee  for  him  (Sto.  1211);  and  the  same  doc- 
trine would  generally  apply  where  the  reversion  is  purchased 
(31  L'.  J.  584),  and  also  where  a  sum  of  money  is  received  as 
a  consideration  for  withdrawing  opposition  against,  or  from 
a  railway  being  made  (34  L.  J,,  Eq.  586;  8  Vict.  c.  18 
(Lands  Clauses),  ss.  73  and  69) ;  and  new  shares  allotted  in 
respect  of  the  old  have  been  held  to  be  capital  and  not  income 
(2  K.  &  J.  138). 

If  executors  or  administrators  by  mistake,  but  bond  fide, 
have  paid  legatees  or  distributees  before  completely  discharg- 
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ing  the  liabilities"  on  the  estate,  the  latter  are  treated  as  trus- 
tees for  the  purpose  of  satisfying  the  outstanding  liabilities, 
for  they  are  only  entitled  out  of  the  surplus,  and  even  where 
repayment  cannot  be  enforced  by  the  executors  or  adminis- 
trators, the  creditors,  and  also  legatees  who  have  paid  debts, 
may  frequently  compel  a  refunding  or  contribution  (Sto.  503 
—1251). 

And  where  a  person  who  is  lawfully  in  possession  under  a 
defeasible  title,  or  is  only  tenant  for  life,  or  joint  owner, 
acting  bondjide,  expends  monies  in  permanently  benefiting 
property  by  repairs  or  improvements,  equity  will  sometimes 
hold  a  trust  to  arise  in  his  favour  in  respect  of  the  monies  so 
expended,  especially  where  the  owner  or  person  entitled  after 
or  jointly  with  him  comes  into  equity  for  relief  against  the 
party  who  has  made  the  repairs  or  improvements;  this 
equity,  however,  can  seldom  be  enforced  against  a  person 
who  needs  not  the  assistance  of  equity,  without  he  has  in 
some  way  sanctioned  such  expenditure  (Sto.  1234 — 1237; 
Sp.  573). 

Where  the  money  of  the  wife  has  been  laid  out  in  or  on 
land  or  other  property,  it  will  also  be  sometimes  followed 
(31  L.  J.,  Eq.  674). 

The  court  will  sometimes  allow  trust  monies  to  be  laid 
out  in  buildings  and  permanent  improvements  on  property, 
settled  upon  the  same  uses  or  trusts,  but  not  in  mere  repairs 
(3  Ch.  D.  262,  743;  10  Ch.  364;  9  Ch.  681;  6  Ch.  887). 
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CHAPTER  IV. 

TRUSTEES  AND   OTHERS  IN   THEIR   SITUATION. 

As  it  is  a  rule  of  equity,  that  no  trust  shall  fail  for  want  of  a 
trustee,  whenever  it  plainly  appears  that  a  trust  (whether  an 
express,  an  implied,  or  a  constructive  one)  has  been  created, 
and  there  is  no  one  to  carry  it  into  effect,  either  by  no  person 
having  been  appointed,  or  the  person  appointed  being  dead 
or  unable  or  unwilling  to  act,  equity  will,  notwithstanding 
great  difficulties  or  apparent  impracticabilities  may  stand  in 
the  way,  take  upon  itself  the  execution  of  the  trust,  and 
decree  the  party  being  in  possession,  or  having  the  legal 
estate,  of  the  property  subject  to  the  trust,  to  do  what  is 
necessary  for  the  proper  performance  of  such  trust,  without 
the  same  has  ceased  to  subsist,  or  has  been  extinguished  by 
the  countervailing  equity  of  a  bond  fide  purchaser  for  value 
without  notice,  or  other  person  having  a  conflicting  equity 
(2  Sp.  52—81;  Sto.  976);  so  that  if  a  trust  is  by  wiU 
declared  respecting  property,  without  the  legal  estate  being 
given  to  any  one,  the  heir  in  case  of  real  property,  and  the 
executor  or  administrator  in  case  of  personal,  will  be  treated 
as  a  trustee. 

Any  person  who  can  hold  the  legal  estate  in  property,  even 
the  Queen  or  a  corporation,  may  be  a  trustee;  and  so  a  hus- 
band can  be  a  trustee  for  his  wife  of  property  whether 
originally  his  own  or  not.  But  if  the  legal  and  equitable 
estates  unite  together  in  one  person,  the  latter  will  generally 
merge  in  the  former,  and  be  no  longer  subject  to  equitable 
jurisdiction,  for  a  man  cannot  properly  be  a  trustee  for  him- 
self alone ;  but  if  there  is  any  good  reason  for  the  two  interests 
still  existing,  as  where  a  lessor  takes  an  assignment  of  the 
lease  to  himself  as  mortgagee,  the  merger  is  prevented  in 
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equity;  and  tlie  25tli  section  (4)  of  the  Judicature  Act,  1873, 
enacts  that  there  shall  not  be  any  merger  by  operation  gf  law 
only  of  any  estate,  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity ;  see  p.  32,  supra. 

And  if  the  trust  estate  is  conveyed  by  a  trustee  to  a  bona 
Jide  purchaser,  who  has  no  notice  at  the  time  of  paying  his 
consideration,  although  the  trustee  remains  personally  liable, 
the  trust  wiU  be  extinct  as  to  such  estate ;  but  if  the  purchaser 
had  notice,  the  estate  will  still  continue  subject  to  the  trust. 
The  trustee  can  also  bind  the  estate  by  a  bona  fide  mortgage, 
or  other  specific  lien,  without  notice,  but  no  judgment  or 
other  creditor's  claim  against  the  trustee  can  bind  the  estate 
(Sto.  977—1264). 

The  office  of  trustee  is  considered  honorary,  and  not  to 
be  undertaken  for  mercenary  views ;  and,  therefore,  without 
there  is  some  express  provision  (which  may  be,  and  is  now 
fi:equently, inserted  in  wills  and  settlements),  or  an  implied  one, 
enabling,  neither  trustees  nor  executors  can  make  any  charge 
for  loss  of  time  or  trouble  in  executing  the  trust  (Sto.  1268), 
even  though  they  have  carried  on  the  business  of  the  testator 
or  settlor,  or  transacted  business  for  the  trust  in  their  own 
business  or  calling,  as  that  of  a  solicitor  or  auctioneer ;  and 
a  solicitor  (being  trustee)  cannot  even  charge  against  credi- 
tors where  the  estate  is  insufficient  (1  Dr.  &  Sm.  319). 

A  trust  or  power  to  pay  expenses  "  including  the  usual 
commission"  is  sufficient  to  enable  a  trustee,  who  is  an 
auctioneer,  to  charge  (27  L.  J.,  Eq.  271);  but  the  usual 
clause  only  enables  charges  for  professional  services  and  not 
for  the  ordinary  duties  of  an  executor  (29  L.  J.,  Eq.  622) ; 
and  it  is  a  question  whether  a  solicitor  who  prepares  the  deed 
can  insert  such  a  clause  for  his  own  benefit  without  special 
directions  (3  M.  &  C.  45;  3  B.  338). 

Even  at  law,  a  person  who,  as  agent,  sells  to  himself  can- 
not claim  commission  (34  L.  J.,  Ex.  95) ;  but  treasurers  of 
counties  and  other  places  (although  trustees)  are  treated 
more  as  bankers,  and  can  use  the  monies  for  their  own 
benefit  until  required  to  pay  them  over  (6  Ch.  637 — 640 ; 
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7  Price,  1 — 78);  and  in  Canada,  attorneys  and  others,  wlio 
are  trustees  and  act  for  themselves,  can,  it  seems,  charge 
(1P.C.411). 

The  partner  of  a  solicitor  (trustee)  can  charge  if  the 
trustee  takes  no  part  of  the  profit  (30  L.  J,,  Eq.  639) ;  and  31 
L.  J.,  Eq.  728,  where  costs  out  of  pocket  only  were  allowed; 
and  a  mortgagee,  who  was  a  solicitor,  has  only  been  allowed 
costs  out  of  pocket  (1  Col.  C.  C.  260 ;  33  L.  J,,  Eq.  406) ;  and 
if  a  solicitor  (who  is  trustee)  agrees  with  another  solicitor 
to  conduct  the  business  on  agency  charges,  any  benefit  he 
receives  belongs  to  the  trust  (23  L.  J.,  Eq.  857). 

Trustees  are,  however,  allowed  and  entitled  to  reimburse 
themselves  and  their  co-trustees  and  co-executors  out  of  the 
trust  property  all  fair  and  honest  expenses,  which  have  been 
incurred  in  properly  carrying  out  the  trusts;  and  in  suits 
between  trustee  and  cestui  que  trust,  the  trustee  is  prima 
facie  entitled  to  have  his  costs  as  between  solicitor  and  client, 
more  especially  where  the  court  can  direct  them  to  be  paid 
out  of  the  trust  property  (2  Sp.  939) ;  and  where  a  trustee 
is  made  a  defendant  to  proceedings  in  equity,  and  being 
a  solicitor  conducts  his  own  defence  jointly  with  that  of 
the  other  trustees,  if  any,  he  will  generally  be  allowed  his 
costs  in  the  same  way  as  if  another  solicitor  had  been  em- 
ployed for  the  purpose,  for  he  is  not  brought  before  the  court 
by  his  own  act,  and  the  reason  for  generally  disallowing 
trustees'  professional  charges  is,  that  it  is  improper  to  permit 
a  trustee  to  profit,  or  to  place  himself  in  a  situation  to  profit, 
by  his  trust  (19  L.  J.,  Eq.  107  ;  23  L.  J.,  Eq.  532).  Soli- 
citors, who  are  trustees,  are  also  allowed  costs  in  a  suit  where 
they  are  not  the  sole  plaintiffs  (19  L.  J.,  Eq.  107),  but  not 
costs  for  matters  out  of  court  (20  L.  J.,  Eq.  531;  24  L.  J., 
Eq.  191—202;  and  25  L.  J.,  Eq.  250).  As  to  making 
solicitors,  who  are  trustees,  account  for  profits  made  in  their 
business  by  means  of  the  trust,  see  1  Y.  &  C.  Ch.  C. 
326—341;  2  De  G.  &  J.  13;  3  Sm.  &  Gif.  192,  513;  and 
23  L.  J.,  Eq.  857. 

Trustees  are  also  not  only  entitled  to  deduct  their  expenses 
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out  of  the  trust  funds,  but  have  also  a  personal  remedy  against 
their  cestui  que  trust  (L.  Trusts,  p.  456 ;  2  P.  W.  458), 
and  a  right  to  be  indemnified  (18  Eq.  18):  and  directors  of 
companies  are  treated  as  trustees  and  allowed  against  the 
shareholders  to  be  paid  moneys  they  hare  bondjide  advanced 
for  carrying  on  the  concern,  though  as  agents,  or  otherwise, 
they  cannot  bind  the  shareholders  to  third  parties  (24  L.  J,, 
Eq.  41;  7Eq.  19). 

Directors  cannot  any  more  than  other  trustees,  without  their 
beneficiaries'  consent,  obtain  benefits  for  themselves  (5  Ch. 
559;  28  L.  J.,  Eq.  385);  but,  with  the  shareholders'  consent, 
bonuses'  to  themselves  on  dissolution,  or  other  benefits,  are 
aUowable  (6  Ch.  558—614;  6  H.  L,  189. 

Trustees  who  have  been  guilty  of  laches  or  obstinacy,  or 
any  serious  misconduct,  will  not  only  be  disallowed  the  ex- 
penses they  have  incurred,  but  will  even  in  some  cases  be 
obliged  to  pay  the  costs  of  other  parties;  and  in  a  case  where 
a  trustee  refused  to  convey  trust  property,  unless  a  wrongM 
imputation  of  improper  conduct  was  retracted,  he  was  sad- 
dled with  the  costs  of  compelling  him  (20  L.  J,,  Eq. 
468). 

By  the  24  &  25  Vict.  c.  96,  ss.  75 — 87,  trustees,  directors, 
bankers,  and  agents  are,  in  certain  cases  of  misbehaviour, 
made  criminally  liable ;  and,  by  the  Bankruptcy  Acts,  lia- 
bilities arising  from  breaches  of  trust  are  excluded  from  the 
discharge  or  release  given  by  such  acts. 

The  act  for  the  abolition  of  imprisonment  for  debt  (32  &  33 
Vict.  c.  62)  also  reserves  the  power  of  imprisonment  for 
monies  owing  by  trustees  and  others  in  fiduciary  positions 
(6  Ch.- 152). 

The  Courts  of  Equity  have  great  power  over  aU  persons 
standing  in  the  position  of  trustees,  and  will  both  control 
them  in  the  exercise  of  their  powers,  and  also  whenever  there  is 
any  difficulty  or  impediment,  and  they  seek  the  court's  aid  or 
direction  respecting  either  the  establishment,  management  or 
execution  of  their  trust,  assist  and  protect  them;  and  by  sect. 
30  of  the  22  &  23  Vict.  c.  35,  any  trustee,  executor  or  ad- 
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mlnistrator  can  by  petition  or  summons  apply  to  the  Court 
of  Chancery  for  advice. 

Although  executors  should  not  for  the  purpose  of  delaying 
creditors,  or  without  some  good  reason,  take  proceedings  for 
the  administration  in  equity  of  a  deceased's  property,  they, 
as  well  as  other  trustees,  should  in  all  cases  of  intricacy  and 
difficulty  ask  the  direction  and  assistance  of  the  court,  and 
obtain  its  sanction  with  respect  to  the  matters  of  the  trust 
property. 

The  court  will,  in  some  cases,  carry  out  the  trustee's  wishes 
(8  Ch.  798);  and'even  where  the  trustee  has  a  discretion  the 
court  will,  sometimes,  compel  him  to  act  (32  L.  J.,  Eq.  753) ; 
but  the  court  will  not  generally  restrain  or  interfere  with 
trustees,  who  have  power  to  exercise  their  discretion,  unless 
they  act  unreasonably  (1  Eq.  32;  3  Eq.  746  ;  3  Ch.  496). 

A  board  of  directors  or  managers  who  have  a  discretion, 
whether  to  register  or  not,  have  none  beyond  what  the  articles 
or  rules  give  them;  and  although  they  are  not  obliged  to  give 
their  reasons  they  must  not  act.capriciously  or  unfairly  (6  Eq. 
239;  4Ch.  20;  8Ch.  446);  and  see  18  Eq.  28—69;  6  Ch.489; 
13  B.  117;  and  14  Ves.  245,  as  to  governors  of  schools  and 
other  establishments  dismissing  masters,  and  other  officials.    ~ 

An  executor  who  passes  his  accounts  in  court,  and  dis- 
tributes the  property  under  its  direction,  will  be  discharged 
from  all  liability,  while  it  is  otherwise  with  regard  to 
one  who  divides  without  such  direction,  for  then  the  divi- 
sion and  distribution  is  at  his  own  risk,  and  he  might 
hereafter  be  called  upon  to  satisfy  some  outstanding  liability 
out  of  his  own  property  (Sto.  544,  961—1276). 

Trustees  and  others  in  like  situations  should  not  after  pro- 
ceedings relating  to  the  administration  of  the  trust  have 
been  instituted,  particularly  after  decree,  act  without  the 
court's  direction  or  leave  (17  Eq.  24;  L.  Trusts,  pp.  425 
—441). 

A  person  who  is  appointed  a  trustee  has,  at  any  time  before 
entering  on  the  duties  imposed  upon  him,  an  option  either  to 
refuse  or  accept  the  trust;  and  it  seems  he  can  so  refuse  at  any 
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timej  no  matter  how  long  after  the  creation  of  the  trust,  pro- 
vided he  has  not  in  any  way  previously  acted  or  accepted 
it  (16  M.  &  W.  517). 

If,  however,  he  has  in  any  way  acted  or  accepted,  he  can- 
not of  his  mere  caprice,  without  some  special  reason,  refuse 
to  continue,  or  obtain  his  discharge,  except  by  the  appoint- 
ment of  a  new  trustee;  nor  can  he  by  a  transfer  of  the  trust 
estate  to  another,  or  any  delegation  of  the  trust,  relieve 
himself  from  liability  (except  under  some  power,  or  with  the 
consent  of  his  cestui  que  trust,  or  the  court),  but  will  stiU 
remain  answerable  for  the  proper  conduct  of  the  trust, 
whether  the  delegation  is  to  a  stranger  or  a  co-trustee  (2  Sp. 
920) ;  a  person  who  is  named  a  trustee  should  therefore  be 
careful  not  to  intermeddle  with  the  trust  property,  or  in  any 
way  accept  the  trust,  imtil  he  has  fuUy  determined  whether  or 
not  to  perform  its  duties. 

I^  however,  a  person  accept  a  trust  on  the  understanding 
that  its  duties  are  plain  and  simple,  and  afterwards  finds  that 
they  are  cumbersome  and  difficult,  or  that  the  trust  or  the 
property  is  involved  with  intricate  and  complicated  questions, 
the  court  would,  it  appears,  on  a  speedy  application  being 
made,  discharge  him  from  the  office  of  trustee,  and  even  in 
some  cases  order  the  expenses  of  such  application  to  be  paid 
him  out  of  the  trust  funds  (21  L.  J.,  Eq.  210). 

Want  of  confidence  in  a  co-trustee  is  a  ground  for  a  dis- 
charge, and  costs  will  be  given  out  of  the  trust  fund  (26  L.  J., 
Eq.  170).  In  TFells  v.  Malin  (31  L.  J.,  Eq.  344),  the  court 
refused  the  trustee  his  costs;  while  in  Barker  v.  Peele  (34 
L.  J.,  Eq.  497),  the  trustee  was  discharged  and  given  his 
costs  as  between  solicitor  and  client. 

Although  a  person  who  by  descent  or  otherwise  becomes 
seised  or  possessed  of  a  naked  legal  estate,  which  is  subject 
to  a  trust,  need  not  take,  upon  himself  the  duties  of  such 
trust,  he  must  nevertheless,  on  payment  of  his  expenses, 
convey  such  legal  estate  as  the  beneficial  owner  desires,  or  he 
refuses  at  the  peril  of  being  made  to  pay  the  costs  of  an 
application  to  the  court  for  the  purpose  of  compelling  him 
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(Atk.  284);  and  a  trustee  wlio  refused  to  sell  unless  lie  had 
copies  of  the  deeds,  or  to  retire,  was  discharged,  and  made 
to  pay  costs  (32  L.  J.,  Eq.  508 ;  21  B.  508). 

A  trustee  who  becomes  a  bankrupt  will  generally  be  re- 
moved, but  not  always,  after  he  has  obtained  his  discharge 
(29  L.  J.,  Eq.  844;  12  Eq.  61;  1  Ch.  D.  43). 

Trustees  who  are  guilty  of  gross  negligence,  mismanage- 
ment or  misconduct  will  be  removed  by  the  court,  and 
others  substituted  in  their  place ;  and  such  removal  and  sub- 
stitution will  also  be  made  whenever  it  is  essential  for  the 
due  execution  of  the  trust;  so  that  one  of  a  number  of  trus- 
tees will  be  removed,  even  though  he  has  been  guilty  of  no 
misconduct  and  wishes  to  remain,  if  it  be  inexpedient  that 
he  should  continue.  Mere  dissension  between  the  trustee 
and  tenant  for  life  is  not  sufficient  ground  for  removing  the 
trustee  (31  L.  J.,  Eq.  276);  but  disagreement  with  a  number 
of  the  cestuis  que  trust  is  sufficient  (4  Eq.  694). 

Whenever  tiiere  is  a  failure  of  trustees  qualified  or  willing 
to  act,  new  trustees  wiU  be  appointed  (Sto.  1287 — 1289). 
The  court  in  appointing  trustees  has  regard  to  (1)  the 
expressed  wishes  of  the  settior ;  (2)  the  interests  of  the  cestuis 
que  trust ;  and  (3)  the  promotion  of  the  trust  (1  Ch.  485). 

In  most  wills  and  settlements,  by  which  trusts  of  long 
continuance  are  created,  powers  for  the  appointment  of  new 
trustees  are  now  usually  inserted,  and  are  found  of  great  use; 
where  they  are  not,  or  the  powers  do  not  provide  for  the 
contingency  which  has  made  the  appointment  of  new  trus- 
tees necessary,  equity,  on  application,  will  render  the  proper 
assistance;  and  the  27th  section  of  23  &  24  Vict.  c.  145,  gives 
powers  to  appoint  new  trustees  of  instruments  since  28th 
August,  1860.  A  tenant  for  life  may  be  appointed  trustee 
(17  Eq.  350),  and  a  person  having  power  to  name  an  exe- 
cutor may,  it  seems,  name  himself  (31  L.  J.,  Prob.  215  ; 
see  34  L.  J.,  Eq.  481;  L.  Trusts,  426);  ami  in  numerous 
cases  the  court  has  power  under  the  acts  of  13  &  14  Vict. 
e.  60,  and  15  &  16  Vict.  c.  55,  on  petition  in  a  summary 
way  to  make  the  desired  appointment  of  new  trustees,  and 
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to  vest  the  property  in  them,  or  otherwise  as  the  circum- 
stances of  the  case  require ;  but  neither  the  trustee  acts,  nor 
the  summary  power  of  the  court  over  a  solicitor  enables  the 
court  to  remove  an  unwilling  trustee ;  that,  except  under 
special  acts,  as  the  Bankruptcy  Act  (1  Ch.  D.  43),  must  be 
by  suit  or  action  in  the  Ordinary  way  (30  L.  J.,  Eq.  516), 
and  the  trustee  must  have,  if  possible,  an  opportunity  of 
being  heard  (3  H.  L.  114). 

•  The  Court  of  Chancery  can  also,  under  the  Bankruptcy 
Act,  1869,  sect.  117,  appoint  a  new  trustee  in  place  of  a 
bankrupt  trustee  (2  Ch.  D.  173;  12  Eq.  61;  1  Ch.  D.  43); 
and  the  -Lord  Chancellor,  or  others  sitting  in  lunacy,  can 
appoint  new  trustees  in  the  place  of  lunatic  trustees  (10  Ch. 
55).  In  cases,  however,  which  do  not  come  within  the 
operation  of  the  acts,  or  the  circumstances  are  complicated, 
the  application  must  be  by  the  ordinary  mode  of  procedure, 
namely,  formerly  by  biU,  claim,  or  information,  according  to 
the  particular  case,  and  now  by  action. 

The  original  number  of  trustees  can  sometimes  be  altered; 
three  have  been  appointed  in  the  place  of  four  and  two  for 
one  and  otherwise  (30  L.  J.,  Eq.  472;  3  Eq.  142),  but  the 
original  number  should  as  a  general  rule  be  retained. 

The  trust  property  should  be  vested  in  the  new  and  old 
trustees,  or  in  the  new  as  the  case  may  require,  either  by  the 
order  of  the  court  or  the  usual  assurances ;  and  by  the  22  &  23 
Vict.  c.  35,  s.  21,  persons  are  enabled  to  assign  personal  estate 
(including  chattels  real)  to  themselves  and  others. 

Although  new  trustees,  if  duly  appointed,  have  all  the 
powers  of  the  old  trustees,  it  seems  that  the  heir  of  a  testator 
has  not,  where  the  trustees  have  disclaimed  and  no  new  ones 
appointed,  the  fiduciary  powers  given  by  the  will  (34  L.  J., 
Eq.  226).  As  to  the  appointment  of  charity  trustees,  see 
16  &  17  Vict.  c.  137,  ss.  42—53,  and  65,  and  page  192,  infra. 

From  the  circumstance  that  trustees  and  executors  are  not 
allowed  (except  when  expressly  empowered)  to  charge  for 
their  services,  it  will  probably  be  thought  that,  by  analogy  to 
the  case  of  a  gratuitous  bailee  (Sm.  L.  C.  p.  147;  2  P.  C. 
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317),  they  need  only  use  customary  care  and  diligence,  such 
as  men  of  ordinary  prudence  and  vigilance  exercise  in  the 
management  of  their  own  affairs,  and  would  only  be  liable  for 
gross  negligence;  and  such  apparently  is  the  case,  if  we  take 
into  consideration  the  fact,  that  the  court  has  established 
certain  rules,  chiefly  founded  ^  on  principles  of  public  policy, 
for  the  guidance  of  trustees,  with  which  they  are  considered 
as  being  acquainted,  and  in  conformity  with  which  they  ar« 
bound  to  act  (2  Sp.  917 ;  Sto.  1268—1273) ;  and  as  it  is 
never  the  inclination  of  the  Court  of  Chancery  to  discourage 
persons  from  acting  as -trustees,  or  throw  difficulties  in  their 
way,  it  will  not  deal  severely  with  them  upon  slight  grounds,, 
but  endeavour,  where  they  have  acted  honestly,  to  discharge 
and  protect  them  from  any  mischief  which  may  a,rise  from  an  . 
unintentional  breach  of  trust. 

An  executor  is  personally  liable  for  not  converting  within 
twelve  months  aiber  the  testator's  decease  (3  Ch.  605 ;  13  Eq., 
232),  and  a  trustee  has  been  held  liable  for^  loss  arising  from 
a  forgery,  because  neither  he  nor  his  solicitor  had  made  proper 
investigations  (11  Eq.  74;  30  B.  136);  but  if  proper  pre- 
caution has  been  t;aken,  the  cestuis  que  trust  must  bear  the 
loss  (3  My.  &  Cr.  490 — 497).  And  a  trustee  is,  it  seems, 
generally  liable  for  his  solicitor's  fraud  or  negligence  (8  Ch. 
710;  1  Eq.  26);  but  a  trustee  is  not  liable  for  the  mis- 
appropriation of  money  by  a  solicitor,  when  it  is  necessary  to 
send  it  to  him  to  settle  claims.(16  Eq.  303 ;  32  B.  660);  nor 
for  neglecting  to  obtain  the  trust  property,  unless  he  knows 
of  it,  or  could  with  reasonable  diligence  have  known  of  it 
(18  Eq.  634). 

A  trustee  is  not  only  liable  for  losses  arising  from  his  own 
acts  and  defaults,  but  also  for  those  of  his  co-trustees,  pro- 
vided he  in  any  way  (tacitly  or  otherwise)  acquiesced  therein, 
or  could  by  proper  diligence  have  prevented  such  acts  or  de- 
faults, or  the  loss  arising  therefrom;  for  it  is  his  duty  not 
only  to  perform  the  trust  himself,  but  also  to  watch  over  and 
protect  the  trust  property,  and  take  all  possible  care  t|iat 
his  co-trustees  may  have  no  means  of  doing  what  may  be 
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injurious  to  such  property ;  therefore,  if  by  the  act,  direction 
or  consent  of  one  trustee,  the  trust  fund  is  paid  over  to  a  co- 
trustee, even  though  with  the  object  of  being  applied  by  the 
receiver  for  proper  purposes,  and  such  person  wastes  or  mis- 
applies it,  both  will  be  answerable  for  the  whole,  except  in 
the  case  of  money  remitted  to  a  co-trustee. to  be  paid  in  his 
neighbourhood,  where  the  trustee  remitting  the  same  would, 
according  to  the  ordinary  mode  of  transacting  business,  have 
sent  it,  provided  it  had  been  his  own,  to  some  person  on  the 
spot,  instead  of  proceeding  himself  thither  for  the  purpose  of 
paying  it;  for  there  the  trustee  acts  with  proper  prudence 
(16  Eq.  203;  32  B.  660;  L.  Trusts,  224),  and  it  must  be 
presumed,  that  the  co-trustee  is  the  most  proper  party  to  be 
,  entrusted,  and  indeed  the  trustee  would  not  in  such  case  be 
allowed  his  expenses  of  going  there. 

•So,  if  a  trustee  improperly  allows  his  co-trustee  to  detain 
the  trust  property  or  money  for  a  long  period,  or  advances  it 
by  way  of  loan  to  him,  or  acquiesces  in  any  loan  of  it  to  any 
person  on  insufficient  security,  he  wiU  be  liable  for  any  loss; 
and  where  it  is  arranged  between  the  trustees  that  a  portion 
of  the  trust  property  shall  be  managed  by  one  and  the  re- 
mainder by  the  other,  each  will  be  liable  for  aU  losses  which 
occur;  for,  having  been  appointed  trustees,  they  must  either 
act  altogether  or  not  at  all,  and  it  is  always  for  the  purpose  of 
fuller  security  that  two  or  more  are  appointed. 

Trustee's  must  act  hondjide  between  the  various  persons 
interested  in  the  trust,  for  example,  as  between  tenants  for 
life  and  the  reversioner ;  and  after  a  suit  has  been  instituted 
they  should  not  exercise  their  powers  without  the  court's 
sanction,  or  they  may  have  to  pay  the  costs  of  proving  the 
propriety  of  their  conduct  (4  Eq.  661). 

The  indemnity  clauses  usually  contained  in  wiUs  and 
settlements  do  not,  without  they  are  very  specially  framed,  at 
all  lessen  the  liability  of  the  trustee  (Sto.  1274  et  seq.; 
9  J.  &  B.  726) ;  but  if  they  are  specially  framed  they  will 
do  so  (30  L.  J.,  Eq.  492).  They  are  not  now  so  fre- 
quently inserted,  as  by  the  31st  section  of  the  22  &  23  Vict. 
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c.  35,  all  trustees  are  given  the  benefit  of  tlie  usual  indemnity 
clauses. 

It  should  be  remembered  that  bankruptcy  does  not  release 
a  trustee  from  liabilities  which  he  has  incurred  by  breaches 
of  trust  or  frauds  (Bankruptcy  Act,  1869,  s.  49). 

A  trustee,  however,  ■will  not  be  liable  for  losses  which  occur 
by  those  acts  of  his  co-trustees  which  he  cannot  control,  nor 
for  losses  which  occur  without  any  want  of  customary  or  ordi- 
nary care  or  diligence  on  his  part ;  thus  a  trustee  will  not  be 
liable  for  the  loss  pf  money  which  his  eo-trustee  has  received 
without  his  sanction,  if  he  use  his  best  endeavours  to  obtain 
the  proper  investment  thereof:  so  if  a  trustee  deposit  money 
with  a  banker  of  good  credit,  in  order  that  it  might  be  remitted 
to  a  proper  party,  he  will  not  be  answerable  in  case  of  the 
bankruptcy  or  insolvency  of  the  banker,  nor  would  he  be 
liable  for  trust  money  of  which  he  has  been  robbed  unless  it 
was  improperly  kept  in  his  custody  (Sto.  1269). 

Directors  of  companies  are  to  a  great  extent  treated  as 
trustees,  and  held  liable  as  such;  they  are  liable  for  monies 
spent  for  things  ultra  vires  (8  Eq.  376 — 526) ;  but  relief,  it 
seems,  was  not  given  in  equity  for  mere  negligence,  par- 
ticularly as  against  the  estate  of  a  deceased  director  (4  Ch. 
701). 

Directors  have  also  been  held  liable  for  bonuses  improperly 
declared  and  received  (6  Ch.  104;  11  Eq.  215),  and  to  refund 
benefits  or  payments  out  of  commissions  on  amalgamation 
(9  Eq.  480),  and  other  commissions  or  profits  (6  H.  L.  189; 
6  Ch.  558),  including  money  received  from  a  vendor  to  the 
company  (10  Ch.  96, 593 ;  20  Eq.  580) ;  nor  can  a  secretary 
keep  benefits  (2  Ch.  D.  1 ;  Companies  Act,  1862,  sect.  165). 
And  a  director  has  been  made  liable  for  shares  placed  in  the 
name  of  his  infant  son  (8  Ch.  45) ;  but  a  director  can  retain 
benefits  arising  from  contracts  made  before  he  became  such 
(1  Ch.  D.  580). 

Directors  and  others  in  Uke  situations  were  and  are  also 
at  law  liable  for  damages  arising  from  their  inattention  to 
their  duties  (27  L.  J.,  Ex.  321 ;  30  L.  J.,  Ex.  329 ;  and  see 
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as  to  local  boards  and  their  surveyors,  10  Q.  B.  219;  3  C.  P, 
56). 

Whenever  more  than  one  person  is  implicated  in  a  breach 
of  trust,  the  cestui  que  trust  can,  it  seems,  at  his  option, 
proceed  either  jointly  against  all  or  separately  against  each, 
even  the  least  guilty,  for  the  loss  which  has  accrued;  the 
party,  however,  who  is  primarily  made  liable  can  in  another 
suit  seek  contribution  from  his  co-trustees  unless  he  alone 
was  to  blame  (3  Sw.  75 — 78). 

At  law  a  judgment  against  one  of  two  or  more  joint  con- 
tractors or  tortfeasors,  although  not  satisfied,  is  a  satisfaction, 
but  not  for  a  continuing  tort  (13  M.  &  W.  494;  6  C.  P.  584). 

The  real  and  personal  assets  of  a  deceased  trustee  are  liable 
for  all  losses  which  the  trustee,  if  living,  would  have  had  to 
have  borne;  but  a  breach  of  trust  is  not,  even  when  the 
trustee  has  executed  the  deed  under  which  the  trust  arises, 
considered  in  general  as  creating  a  specialty  debt,  without 
the  trustee  has  covenanted  respecting  it,  or  acknowledged  it 
as  a  debt  under  seal,  and  therefore  it  will  •  not  have  priority 
over  simple  contract  creditors  in  the  administration  of  the 
trustee's  assets  (Sto.  1286;  2  Sp.  936). 

Though,  as  before  mentioned,  there  is  no  particular  limit 
within  which  proceedings  must  be  taken  for  a  breach  of  trust, 
equity  will  not,  after  acquiescence  or  the  lapse  of  a  long 
period,  since  knowledge  of  the  breach,  allow  the  cestui  que 
trust  to  call  upon  the  trustee  to  answer  for  his  conduct;  but 
although  a  long  delay  wUl  be  held  to  exonerate  the  trustee, 
he  may,  if  he  has  not  proper  accounts,  be  disallowed  his  costs 
(18  Eq.  356,  and  p.  48,  supra). 

The  court  also  will  endeavour  to  deliver  a  trustee  from  any 
loss  or  injury  that  may  arise  from  a  misapplication  of  the 
trust  fund,  where  it  was  done  with  the  sanction  of  one  of  the 
cestuis.  que  trust  who  is  sui  juris,  the  rule  being,  that  if  a 
trustee  carries  on  the  management  of  the  trust  and  is  guilty 
of  a  breach,  yet,  if  it  is  with  the  approbation  of  the  cestui  que 
trust,  such  person  can  have  no  relief,  and  if  others  are  in- 
terested, the  loss  must  be  first  made  good  as  far  as  possible 
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by  or  out  of  the  estate  of  the  person  who  consented  to  the 
breach ;  and  no  one  entitled  to  the  performance  of  a  duty,  who 
becomes  a  party  in  delaying  it,  can  complain  of  consequences 
arising  from  such  delay. 

Although  a  cestui  que  trust  who  has  not  consented  to  a 
breach  of  trust  can  obtain  direct  relief  against  the  trustee, 
such  trustee  has  a  right  over  against  those  who  have  induced 
or  concurred  in  the  breach,  and  is  entitled  to  retain  or  stop 
any  interest  (except  perhaps  legal)  they  have  under  the 
settlement  or  will  in  order  to  recoup  himself  (8  Sim.  185; 
23  L.  J.  265;  sf  L.  J.,  Eq.  652;  18  Eq.  241);  and  tenants 
for  life  have  been  made  to  recoup  benefits  arising  from  im- 
proper investments  (24  L.  J.,  Eq.  528).  And  if  trust  money 
is  lost  by  an  act  in  which  a  married  woman  concurs,  her 
appointee  cannot  make  the  trustee  liable  (23  L.  J.,  Eq». 
542). 

The  degree  of  knowledge  and  caution  necessary  for  ex- 
onerating trustees,  on  the  ground  of  acquiescence,  from  that 
which  is  clearly  a  breach  of  trust,  must  be  such  as  will 
amount  to  an  actual  release,  and  such  that  it  would  be  some- 
thing like  a  fraud  then  to  insist  on  the  liability  of  the  trustee ; 
but  to  preclude  the  beneficiary  from  complaining  of  something 
not  having  been  done  which  the  trustee  with  his  consent 
might  have  omitted,  simple  concurrence  on  the  beneficiary's 
part,  or  his  acquiescence  knowing  the  circumstances,  without 
original  concurrence,  is  sufficient  (2  Sp.  937). 

Every  executor  and  administrator  is  a  trustee  in  some 
sense,  but  between  them  and  trustees  there  is  this  difference, 
that  although  both  are  equally  liable  for  breaches  of  trust, 
that  which  as  against  the  former  would  be  evidence  to  charge 
them,  would  not  in  aU  cases  be  so  as  against  the  latter,  for  as  the 
former  have  fiill  power  separately  and  individually  to  receive 
the  debts  due  to  the  deceased's  estate,  and  to  collect  and  seU 
or  otherwise  part  with  such  estate,  and  to  give  valid  dis- 
charges for  all  monies  respectively  paid  them,  if  they  join 
in  a  receipt  with  their  co-executors  or  administrators,  it  wiU 
be  presumed  that  they  jointly  received  the  money  mentioned 
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in  the  receipt  and  made  Kable  accordingly,  for  as  they  need 
not  have  joined,  they  must  have  done  so  voluntarily,  and 
apparently  approved  of  the  transaction  (L.  Trusts,215 — 219). 

With  respect  to  trustees,  however,  as  they  have  only  joint 
and  equal  interest  and  power,  and  cannot  act  separately  and 
individually,  but  must  all  join  in  conveyances  and  receipts,  it 
cannot  be  inferred,  from  a  trustee  having  simply  joined  in  a 
receipt,  that  he  has  received  the  money,  for  there  would  not 
be  a  sufficient  discharge  without  his  signature,  and  it  would 
frequently  be  impracticable,  inconvenient,  or  expensive  to 
require  that  all  should  together  receive  the  money,  and  there- 
fore such  an  act  is  not  sufficient  to  make  him  liable  for  more 
than  he  was  actually  paid,  without  he  has  been  guilty  of  some 
negligence  or  other  act  which  has  enabled  the  party  receiving 
to  commit  a  breach  of  trust  (Sto.  1280). 

It  should,  however,  be  added,  that,  though  the  receipt  of 
all  the  trustees  is  required  in  equity  (18  L.  J.,  Eq.  362  ;  30 
L.  J.,  Eq.  217),  a  receipt  or  release  by  one  of  several  trustees 
is  sufficient  at  law,  except  when  tainted  with  fraud  (20  L.  J., 
C.  P.  118;  7  M.  &W.  264). 

By  the  23  &  24  Vict.  c.  145,  certain  powers  of  sale,  pur- 
chase, mortgage,  enfranchisement  and  renewal  have  been 
given  to  trustees;  and  as  to  copyhold  property,  see  4  &  5 
Vict.  c.  35 ;  6  &  7  Vict.  c.  23  ;  7  &  8  Vict.  c.  35 ;  15  &  16 
Vict.  c.  51;  16  &  17  Vict.  c.  57 ;  21  &  22  Vict.  c.  94;  and 
as  to  ecclesiastical  property,  23  &  24  Vict.  c.  124,  particu- 
larly sects.  20,  35;  5  H.  440 ;  5  Ch.  214. 

In  proper  cases  the  court  wiU  allow  two  separate  trust 
properties  to  be  sold  togetherj  and  apportion  the  purchase- 
monies  (10  Ch.  319);  and  although  it  was  in  one  case 
(4  D.  J.  &  S.  515)  decided  that  trustees  could  not  themselves 
do  this,  it  seems  they  can  in  proper  cases,  provided  the  pur- 
chase-monies can  be  properly  apportioned  (2  Ch.  D.  540 ; 
3  B.  124). 

Trustees  cannot,  it  seems,  vnthout  the  court's  sanction  or 
special  power,  sell  landed  property  and  the  minerals  or  timber 
separately  (L.  Trusts,  320) ;  but  under  the  25  &  26  Vict. 
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c.  108,  the  court  can  empower  them  to  do  so,  and  the  Settled 
Estates  Acts  also  enable  such  sales  to  be  made. 

Trustees,  also,  must  not,  when  selling  trust  property,  use 
depreciatory  conditions,  or  do  anything  which  may  injure  the 
sale(8  Ch.  902),  nor  be  guilty  of  any  neglect  by  which  the  trust 
property  may  in  any  way  be  injured  or  diminished  in  value ; 
therefore,  if  a  trustee  omits  to  sell  property  when  it  ought  to 
be  sold,  and  it  is  afterwards  lost,  although  without  any  fault 
on  his  part,  or  being  perishable  is  destroyed,  or  determinable, 
as  in  case  of  leasehold  property,  decreases  in  value  (7  Ves. 
137  ;  11  Eq.  80),  he  is  liable,  because  the  loss  would  never 
have  occurred  if  he  had  not  omitted  his  duty ;  and  so  where 
it  clearly  appeared  that  the  lease  of  a  trust  estate  ought  to 
have  been  renewed,  the  trustees  were  held  liable  for  omitting 
to  do  so  (2  Sp.  544) ;  it  is  not  always  that  a  renewal  can  be 
insisted  upon  (1  Ch.  92);  and  in  case  of  ecclesiastical  leases, 
the  fee  is  sometimes  to  be  purchased  instead  of  renewing 
(23  &  24  Vict.  c.  124 ;  10  Eq.  572  ;  16  Eq.  163 ;  27  B. 
625— 629;  L.  Trusts,  298). 

With  respect  to  the  investment  of  trust  money,  the  court 
is  particularly  stringent,  and  requires  not  only  that  proper 
securities  should  be  selected,  but  also  that  no  unnecessary 
delay  should  occur ;  and  trustees  who  keep  money  in  their 
hands  longer  than  is  necessary,  wiU,  at  the  option  of  the 
cestui  que  trust,  be  held  accountable  for  all  profits  which  the 
trustee  (whether  by  transactions  for  his  own  benefit  or  other- 
■wise)  has  made,  if  they  can  be  ascertained,  or  for  all  the 
interest  and  profit  which  could  have  been  made  by  a  proper 
investment  in  the  mode  directed  by  the  trust  instrument,  or 
else  be  made  liable  to  pay  the  amount  with  interest  at  AL, 
or  under  special  circumstances  at  61.  per  cent. 

Although  4?.  per  cent,  per  annum  is  the  equitable  rate  of 
interest,  and  only  that  rate  is  allowed  in  equity,  except 
where  there  is  fraud  or  other  special  reason  (6  H.  L.  209  ; 
11  B.  482),  5L  per  cent,  per  annum  is  the  legal  rate,  and 
is  allowed  in  equity  in  special  cases,  and  where  there  is  a 
legal  covenant  or  other  legal  right  to  receive  interest  (30 L.  J., 
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Eq.  814;  5  Ch.  233 ;  15  Eq.  43  ;  3  &  4  Will.  IV.  c.  42; 
2  Ch.  St.  649). 

Compound  interest  is  seldom  allowed,  except  to  bankers, 
and  even  to  them  only  while  the  relation  of  hanker 
and  customer  continues  {32  L.  J.,  Eq.  540,  756 ;  3  Ch. 
225). 

Although  a  trustee  is  liable  to  interest  or  profits,  an 
auctioneer,  banker  or  stakeholder,  who  may  at  any  time  be 
called  upon  for  payment,  is  not  liable  for  either  the  one  or 
the  other  (2  Ch.  489 ;  2  Eq.  225) ;  but.  an  agent  who  mixes 
his  principal's  money' with  his  own  would  be  liable  (2  Esp. 
708). 

Where  no  specific  kind  of  investment  is  directed,  and  the 
trustee  has  a  discretion  to  invest  in  various  ways,  the  autho- 
rities are  conflicting  as  to  whether  the  cestui  que  trust  can 
claim  to  charge  hiin  with  the  value  of  some  particular  secu- 
rity which  might  have  been  obtained,  or  only  with  the  amount 
of  the  trust  fund  and  interest  (2  Wms.  Exs.  1543 ;  2  Sp. 
924) ;  fi'om  the  decision,  however,  of  the  Lords  Justices  in 
Robinson  v.  Robinson  (21  L.  J.,  Eq.  Ill,  725;  7  H.  L. 
346),  it  seemed  that  where  a  trustee  has  the  option  of  in- 
vesting in  two  or  more  securities,  as  in  the  funds  or  on  real 
security,  the  cestui  que  trust  can  only  charge  the  trustee  with 
the  principal  and  interest,  without  further  profits  have  been 
made  by  the  improper  employment  of  the  money ;  but  a 
trustee  is  generally  chargeable  with  dividends  or  interest  at 
the  option  of  the  beneficiary  (9  H.  L.  654). 

Notwithstanding  a  trustee  is  thus  accountable  for  every 
farthing  of  gain,  all  losses  (if  any)  fall  upon  him  (18  L.  J., 
Eq.  77  ;  21  L.  J.,  Eq.  Ill;  3  L.  J.,  Eq.  200),  and  gains 
upon  one  transaction  will  not  be  set  off  against  losses  under 
another  (23  L.  J.,  Eq.'  667) ;  so  that  he  has  to  bear  such 
losses  as  well  as  account  for  the  gains,  and  under  special 
circumstances  annual  or  other  rests  wUl  be  directed  in  taking 
the  accounts,  in  order  to  give  the  cestui  que  trust  compound 
interest  against  him,  as  where  the  trustee,  in  manifest  viola- 
tion of  his  trust,  has  applied  the  trust  money  in  carrying  on 
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his  own  trade,  or  has  fraudulently  conducted  himself,  or 
wilfully  refused  to  follow  the  directions  respecting  investment 
contained  in  the  trust  instrument  ( Sto.  1277). 

Where,  from  the  particular  circumstances  of  the  case,  it 
becomes  necessary  to  have  the  whole  or  part  of  the  trust 
money  ready  for  immediate  use,  the  trustee  is  justified  in 
depositing  as  much  as  is  likely  to  be  required  at  a  bank  of 
due  credit,  or  even,  if  the  sum  is, not  large,  retaining  it  in 
his  own  hands;  and  would  not  be  liable  for  the  loss  thereot 
by  the  failure  of  the  bank  or  otherwise  (31  L.  J.,  Eq.  730); 
but  he  should  be  careful  not  to  pay  it  to  his  own  account  at 
the  bank,  or  otherwise  mix  it  with  his  own  monies,  for  if  he 
does,  he  will  be  deemed  to  have  treated  it  as  his  own,  and 
would  then,  or  if  he  keep  it  uninvested  longer  than  necessary, 
be  liable  for  any  loss  occasioned  by  the  banker's  insolvency 
or  otherwise. 

In  investing,  care  should  be  taken  that  proper  securities  are 
selected,  for  if  not,  the  trustee  wiU  be  liable  for  any  loss  which 
arises.  "When  there  is  no  mode  pointed  out  by  the  instru- 
ment creating  the  trust,  the  money  should  be  invested  (except 
when  the  other  public  funds  from  the  times  of  their  dividends 
being  paid  are  more  appropriate  (4  Mad.  189))  in  the  £3  per 
cent,  consols  ( 1 6  V.  1 1 ),  that  being  the  stock  in  which  the  court 
directed  property  in  their  possession  to  be  invested,  or  in  such 
other  securities  as  are  deemed  trust  investments;  and  an 
investment  in  consols  was  even  directed  where  the  trust 
instrument  desired  the  fund  to  be  invested  at  the  trustees' 
"uncontrolled  discretion"  (16  L.  J.,  Eq.  125). 

The  investments  or  securities  in  which  trust  funds  can  be 
invested  has  been  much  extended,  for  by  the  22  &  23  Vict, 
c.  35,  s.  32,  investments  may  be  on  real  security  of  the  United 
Kingdom,  in  Bank  of  England  or  Ireland  stock,  or  East 
India  stock;  and  by  23  &  24  Vict,  c,  38,  investments  may 
be  upon  government  securities,  or  upon  any  stocks,  ftindsj 
or  securities  in  which  cash  under  the  control  of  Chancery 
may  by  order  under  sect.  10  be  invested;  and  see  Id.  c.  145, 
s.  25. 
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By  34  &  35  Vict.  c.  47,  s.  13,  Metropolitan  Consolidated 
Stock  is  made  a  trust  security,  and  other  investments  are 
also  made  so  by  other  acts  of  the  legislature  ( 18  Eq.  280). 

Where  there  is  a  mode  of  investment  pointed  out,  the 
directions  given  should  be  carefully  attended  to.  A  power  to 
invest  in  "  real  or  government  security  "  will  enable  the  trus- 
tee to  invest  in  any  of  the  public  funds  or  in  freehold  pro- 
perty; but  Bank  stock  cannot  be  purchased  under  such  a  power, 
nor,  it  seems,  Exchequer  bills,  although  such  latter,  from 
their  ready  convertibility,  are  proper  interim  iavestments  of 
money  to  be  laid  out  on  mortgage  (9  J.  &  B.  702);  and 
sewers  bonds  are  not  considered  real  securities  (18  L.  J.,  Eq. 
118),  though  turnpike  road  bonds  are  (21  L.  J.,  Eq.  118)  as 
to  continuing  investments,  but  not,  perhaps,  as  to  new  invest- 
ments; and  Great  Northern  Railway  mortgages  and  debenture 
stock  are  not,  though  trustees  might  in  some  cases  continue 
such  investments  (28  L.  J.,  Eq.  558). 

If  the  securities  are  restricted  to  England,  care  should  be 
taken  that  the  investment  is  there  made ;  a  power  to  invest 
in  "  Great  Britain,"  however,  extends  to  Scotland  and  all 
other  parts  of  the  kingdom ;  and  by  the  4  &  5  Will.  IV.  c.  29, 
a  direction  to  invest  in  real  securitj'^,  either  in  England, 
Wales  or  Great  Britain,  enables  an  investment  in  Ireland, 
unless  prohibited  from  so  investing. 

Without  an  express  power,  trustees  are  neither  justified  in 
lending  the  trust  money  on  personal  security  (33  L.  J.,  Eq. 
23 ;  24  L.  J.  277 ;  7  Sim.  30),  or  to  their  co-trustees,  nor  to 
any  of  the  cestuis  que  trust;  and  an  authority  to  lend  on  such 
personal  security  as  the  trustees  shall  think  sufficient,  does 
not  authorize  them  to  lend  to  a  trading  concern;  nor  are 
trustees  justified  without  an  authority  in  allowing  money  to 
remain  on  personal  secvirity,  or  otherwise  improperly  invested; 
they  are  not,  however,  immediately  to  call  in  money  which 
they  find  placed  out  on  good  security,  and  indeed  the  court 
will  not  allow  a  real  security,  in  which  parties  not  sui  juris 
are  interested,  to  be  called  in  without  good  reason,  and 
trustees  should  be  always  careful  not  unnecessarily  to  change 
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proper  securities,  and  thus,  through  the  fluctuation  of  the 
funds  or  otherwise,  occasion  losses. 

In  investing  on  mortgage,  the  amount  advanced  should 
not  exceed  two-thirds  of  the  real  value  of  the  property,  or  if 
the  property  consists  of  houses,  especially  trade  premises,  the 
amount  should  be  somewhat  less  (9  J.  &  B.  706 ;  18  L.  J., 
Eq.  706),  not  more  than  half  the  value  (22  L.  J.,  Eq.  635) ; 
and  trustees  must  see  that  the  security  is  and  continues  of 
the  proper  value  (7  Ch.  719). 

Where  legacies  and  residues  of  personalty  cannot  be  paid, 
irom  the  infancy  or  absence  beyond  the  seas  of  the  persons 
entitled,  executors  can  and  should  discharge  themselves  by 
paying  the  amount  into  the  Bank  of  England,  with  the 
privity  formerly  of  the  accountant-general  of  the  Court  of 
Chancery,  now  paymaster-general,  who  wiU  lay  it  out  in  the 
three  per  cent,  consols,  and  also  invest  and  accumulate  the 
dividends  (36  Geo.  III.  c.  52,  s.  32;  37  Geo.  III.  c.  135; 
Wms.  Exs.  1209);  and  where  the  executor  himself  invested 
it  in  consols,  he  was  held  liable  to  the  amount,  and  41.  per 
cent,  interest.  The  payment  into  the  bank  need  not  be  till  the 
expiration  of  the  dead  year,  without  the  testator  has  directed 
the  amount  to  be  sooner  paid  (18  L.  J.,  Eq.  55). 

The  acts  of  10  &  11  Vict.  c.  96  and  12  &  13  Vict.  c.  74,  now 
give  a  general  power  to  persons  in  the  situation  of  trustees, 
or  the  major  part  of  them,  on  filing  an  affidavit  shortly 
stating  (amongst  other  particulars)  the  trust  instrument,  to 
pay  trust  money  into  the  Bank  of  England  to  the  account  of 
the  paymaster-general,  and  to  transfer  any  funds  standing  in 
their  names  or  in  the  intestate's  or  testator's,  to  such  paymaster- 
general,  and  thereupon  a  receipt  is  given  them  by  the  proper 
officer,  discharging  them  from  the  trusts  of  such  property;  and 
the  Court  of  Chancery  is  authorized,  on  petition,  to  make 
such  orders  as  it  thinks  proper  concerning  the  same  (Wms. 
Exs.  1763;  W.  P.  659,  661).  Trustees,  however,  who,  with- 
out any  grounds,  pay  into  court  under  this  act,  instead  of 
transferring  to  new  trustees  properly  appointed,  -wUl  be 
saddled  with  the  costs  (19  L.  J,,  Eq.  173—175);  but  though 
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the  court  can  make  trustees  pay  costs  (26  L.  J,,  Eq.  522),  it 
can  only  deal  with  the  fund  paid  in  (19  L.  J.  89 ;  and  32 
L.  J.,  Eq.  709;  9  Ch.  xliii.). 

Parties  cannot  claim  the  benefit  of  these  acts  unless  they 
are  in  some  fiduciary  position,  and  therefore  debtors,  like  in- 
surance offices,  cannot,  unless  the  money  is  liable  to  some 
trust,  but  they  can  pay  the  amount  into  court  under  the 
Judicature  Acts  (22  L.  J,,  Eq.  934 ;  2  Eq.  456 ;  1  Ch. 
D.  611). 

Previous  to  the  passing  of  the  8  &  9  Vict.  c.  106,  it  was 
usual  in  wills  and  settlements  to  insert  limitations  to  trustees 
for  the  purpose  of  supporting  contingent  remainders,  and 
although  that  act  has  prevented  the  destruction  of  such  re- 
mainders by  forfeiture  or  other  determination  (not  expiration) 
of  the  particular  estate,  they  are  still  frequently  inserted,  and 
are  useful  for  the  protection  of  the  property  from  waste,  and 
also  for  other  purposes  (L.  Trusts,  311). 

These  trustees  are  considered  as  nominated  for  the  benefit 
of  the  family,  and  as  being  entitled  to  exercise  a  discretion 
for  that  purpose,  and  therefore  equity  does  not  in  general 
punish  them  for,  or  restrain  them  fi-om,  joining  in  convey- 
ances which  they  think  the  interests  of  the  family  require ;  so 
that  when  such  trustees,  after  the  first  tenant  in  tail  came  of 
age,  joined  in  destroying  the  contingent  remainders,  equity 
refused  to  hold  them  lia,ble,  even  though  the  case  was  one  in 
which  the  court,. if  asked,  would  not  have  directed  such  con- 
currence ;  they  would,  however,  be  liable  in  some  cases,  as  if 
they  did  so  before  the  first  tenant  in  tail  was  of  age,  and  pur- 
chasers under  them,  with  notice,  would  not  have  a  safe  title  ; 
and  see  17  Eq.  252  ;  34  L.  J.,  Eq.  555 ;  1  P.  W.  387 ;  2 
P.  W.  678 ;  1  Bro.  C.  C.  534. 

In  some  few  cases,  as  under  peculiar  circumstances  of 
pressure  to  discharge  incumbrances  prior  to  the  settlement, 
or  in  favour  of  creditors  (the  settlement  being  voluntary),  or 
for  the  benefit  of  the  first  objects  of  the  settlement,  as  to 
enable  the  eldest  son  to  re-settle  the  property  on  an  advan- 
tageous marriage,  equity  has  even  compelled  such  trustees  to 
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join  in  conveyances  destructive  of  or  prejudicial  to  the  estates 
in  remainder  (Sto.  995  ;  2  Sp.  950). 

Trustees  to  preserve  contingent  remainders  are  guilty  of  a 
breach  of  their  duty  and  answerable  accordingly,  if  they  per- 
mit the  tenant  for  life,  tenajat  pur  autre  vie,  or  other  person 
liable  for  waste,  to  cut  down  or  destroy  timber,  their  duty 
being  to  preserve  the  inheritance,  consisting  of  the  land, 
houses,  timber  and  mines,  as  entire  as  possible  (2  Sp.  950). 

Where  property  is  vested  in  trustees,  the  suit,  or  other 
proceeding  or  remedy,  is  generally  against  them,  and  third 
parties  cannot  sue  the  cestuis  que  trust  (5  D.  M.  &  G.  629 ; 
8  D.  M.  &  G.  815 ;  26  L.  J.,  Eq.  389),  except  in  special 
cases,  as  where  the  beneficiary  has  availed  himself  of  a  lease 
and  worked  the  mines  (12  Eq.  408);  and  see  Costello  v. 
Hobson  (10  Eq.  47),  where  the  beneficiary  was  held  liable  to 
indemnify  the  settlor  for  calls  (4  H.  L.  650);  but  the 
liquidator  of  a  company  cannot  compel  the  cestuis  que  trust 
to  be  on  the  register,  or  to  become  liable  instead  of  the 
trustee  (1  Ch.  D.  576). 

A  trustee  should  always  be  ready  with  his  accounts 
(2  Gif.  521;  4  Mad.  273;  15  B.  191);  and  when  the 
duties  of  the  trustee  are  terminated,  and  he  is  about  to 
pay  or  deliver  over  the  trust  property  to  the  beneficiaries, 
a  full  and  perfect  statement  and  account  of  the  trust  pro- 
perty, and  of  aU  receipts,  payments  and  transactions  re- 
specting it,  should  be  made  out  and  properly  examined  by 
all  parties,  and  its  correctness  certified  by  the  signatures  of 
the  persons  beneficially  entitled,  who,  upon  receiving  the 
sums  due  to  them,  or  being  put  into  possession  of  the  pro- 
perty, should  give  a  receipt  in  fuU,  so  that  there  may  be  a 
complete  and  final  settlement  of  all  the  trust  matters,  and  the 
trustee  absolutely  discharged  therefi;om  (  Chadivick  v.  Heathy, 
2  Col.  Ch.  Ca.  137),  for  if  not,  he  may  have  some  difficulty 
in  proving  the  settlement,  and  may  have,  instead  of  getting 
costs,  to  bear  his  own  costs,  or  even  be  made  to  pay  costs 
(18  Eq.  356). 

A  trustee,  however,  cannot  in  plain  and  simple  cases 
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require  a  release  by  deed  (Hill,  Tr.  604;  L!  Trusts,  288, 
289);  and  on  improperly  refusing  to  pay  or  deliver  over 
the  trust  property  without  such  a  release,  will  be  charged 
with  the  cost  of  any  proceedings  necessary  to  compel  him 
(1  Cox,  119;  1  Euss.  &  M.  634).  In  practice,  howerer,  a 
release  by  deed  is  seldom  refused,  and  in  most  cases  in  which 
there  have  been  numerous  or  intricate  transactions  respecting 
the  trust,  the  trustee,  on  being  reftised  one,  would  be  entitled 
to  insist  on  passing  his  accounts  in  court,  at  the  expense  of 
the  parties  so  refusing  (3  Euss.  583). 
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CHAPTER  V. 

CHARITIES. 

Both  the  execution  and  administration  of  most  charities 
belonged  either  to  the  crown,  acting  by  its  sign  manual 
under  the  Chancellor's  guidance,  or  to  the  Court  of  Chancery, 
either  by  virtue  of  its  general  jurisdiction  over  trusts,  or  by 
virtue  of  the  Lord  Chancellor's  authority  as  personal  delegate 
under  the  Statute  of  Charitable  Uses,  43  Eliz.  c.  4,  or  as 
special  delegate  of  the  sovereign,  who,  as  parens  patrice,  has 
the  right  to  guard  and  enforce  all  charities  of  a  public  nature. 

These  different  jurisdictions  were  and  are  so  frequently 
confounded  in  practice,  that  it  was  and  is  often  difficult  to 
ascertain  by  what  authority  the  Chancellor  acts;  however, 
it  is  now  settled  that  where  there  is  a  general  indefinite 
purpose  of  charity,  not  fixed  on  any  particular  object,  its 
disposition  is  in  the  crown,  as  parens  patrice,  and  that  the 
Chancellor  acts  by  virtue  of  the  sign  manual. 

Where,  however,  the  execution  of  the  charity  is  entrusted 
to  a  trustee,  and  there  are  general  or  particular  objects 
pointed  out,  the  court  acts  by  virtue  of  its  general  jurisdiction, 
and  undertakes  the  administration  of  the  trust,  and  executes 
it  under  a  scheme,  which  it  settles  and  approves,  without, 
however,  interfering  with  the  exercise  of  any ,  absolute  dis- 
cretion that  may  be  given  to  the  trustee  (2  Sp.  247 ;  Sto.  1187 
— 1190);  so  that  the  court  does  not  interfere  in  the  manage- 
ment where  property  is  bequeathed  absolutely  to  a  corpora- 
tion existing  only  for  charitable  purposes,  or  to  the  treasurer 
or  other  officer  of  a  charitable  institution  (though  not  a  cor- 
poration), to  become  part  of  such  institution's  general  fund. 
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or  the  charity  is  under  the  direction  of  local  visitors  (Sto. 
1163;  IJ.  W.  218). 

Where  there  is  a  clear  charitable  trust,  the  jurisdiction  of 
Chancery  is  not  taken  away  by  there  being  a  special  or 
general  visitor  appointed  by  the  founder  (22  L.  J.,  Eq.  808) ; 
and  the  jurisdiction  attaches  equally  upon  ecclesiastical  as 
lay  property,  provided  there  is  a  trust  (34  L.  J.,  Eq.  441). 

Various  acts  have  of  late  years  been  passed  for  the  regula- 
tion of  charities,  particularly  the  Charitable  Trusts  Acts, 
1853,  1855,  16  &  17  Vict.  c.  137,  and  18  &c  19  Vict.  c.  124; 
23  &  24  Vict.  c.  136;  32  &  33  Vict.  c.  110;  and  the  Endowed 
Schools  Act,  1869,  32  &  33  Vict.  c.  56;  37  &  38  Vict. 
c.  87,  under  which  charity  commissioners  and  school  com- 
missioners have  been  appointed,  and  large  powers  have  been 
given  for  the  administration  of  charities  and  endowed  schools 
(see  8  Ch.  199;  3  Ch.543;  19Eq,241;  34  L.  J.,  Eq.  169); 
and  under  the  Charitable  Trust  Act,  1853,  various  summary 
modes  of  procedure  have  been  given  for  the  adjudication  of 
questions  relating  to  charities  before  the  Master  of  the  Kolls 
and  the  Vice-Chancellors ,  where  the  annual  revenue  is 
between  30/.  and  100/.,  and  to  the  County  Courts  where  it 
is  under  30/. 

Where  a  legacy  is  given  for  a  charity  abroad  the  court  will 
secure  the  fund  and  appoint  trustees,  but  although  it  will 
direct  inquiries  for  its  guidance,  it  will  not  direct  a  scheme 
(23  L.  J.,  Eq.  495). 

Before  the  passing  of  the  Municipal  Corporations  Act,  the 
court  did  not  entertain  jurisdiction  to  compel  the  application 
to  corporate  purposes  of  property  belonging  to  a  corporation, 
but  now  it  undoubtedly  can,  although  it  will  not,  except  under 
special  circumstances,  as  when  its  property  is  improperly 
alienated ;  funds,  however,  which  were  vested  ia  such  corpo- 
rations for  particular  public  purposes  were  always  subject  to 
the  court,  under  its  original  inherent  jurisdiction  over  trusts 
(2  Sp.  33—35).  The  92nd  section  of  the  Municipal  Corpo- 
ration Act,  1835  (5  &  6  Will.  IV.  c.  76),  directs  that  the 
corporate  funds  are  to  be  applied  as  therein  mentioned,  and 
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in  payment  of  all  expenses  necessarily  incuiTed  in  carrying 
into  effect  the  provisions  of  the  act,  and  any  surplus  is  to  be 
applied,  under  the  direction  of  the ,  council,  for  the  public 
benefit  of  the  inhabitants  and  the  improvement  of  the  borough ; 
and  it  seems  that  the  expenses  of  resisting. an  attempt  to 
destroy  the  corporation  or  injure  the  borough  By  legal  pro- 
ceedings or  an  act  of  parliament  may  be  paid  thereout  (2  My. 
&  Cr.  425 ;  23  L.  J.,  Eq.  429). 

A  charity  has  been  defined  to  be  a  "  general  public  use ; " 
and  though,  generally,  the  poor  are  its  sole  and  special  objects, 
they  need  not  be.     • 

In  order  to  ascertain  what  is  a  charity,  recourse  is  fire- 
quently  had  to  the  statute  of  43  Eliz.  c.  4,  which  enumerates 
various  kinds,  as  the  relief  of  aged,  impotent,  and  poor 
people;  maintenance  of  sick  and  maimed  soldiers  and  mari- 
ners; schools  of  learning,  fi:ee  schools,  and  scholars  in  uni- 
versities ;  repair  of  bridges,  ports,  ha,vens,  causeways,  churches, 
sea  banks,  and  highways;  education  and  preferment  of  or- 
phans; the  relief  or  maintenance  of  houses  of  correction; 
marriages  of  poor  maids;  supportation  and  help,  of  young 
tradesmen,  handicraftsmen,  and  persons  decayed;  relief  or 
redemption  of  prisoners  or  captives;  and  aid  or  ease  of  any 
poor  inhabitants  concerning  payment  of  fifteens,  setting  out 
of  soldiers,  and  other  taxes. 

Charity,  however,  is  not  confined  to  the  above  purposes, 
but  extends  to  all  cases  within  the  spirit  and  intendment  of 
the  statute.  A  trust  for  a  parish  is  charitable  (20  Eq.  483); 
and  a  gift  "  for  such  charities  and  other  public  purposes  as 
lawftilly  might  be  in  the  parish  of  T."  has  been  held  good 
(5  Eq.  60;  3  Ch.  676);  and  so  are  gifts  to  "the  Eoyal 
Society,"  "the  Koyal  Geographical  Society"  (4  Ch.  309); 
and  "  any  other  religious  institution  or  purposes  "  (5  Ch.  507), 
unless  the  trustees  must  select  illegal  purposes  (10  Eq.  668): 
but  the  erection  of  a  monument  to  perpetuate  the  memory  of 
the  donor  is  not  a  charitable  purpose,  nor  is  the  repairing  of 
a  vault  or  tomb  containing  his  remains,  without  it  is  to  be 
used  for  the  donor's  family  (21  L.  J.,  Eq.  596,  where  it  was 
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held  that  a  condition  that  annuitants  should  repair  a  tomb  for 
their  lives  was  good);  but  a  gift  or  devise  for  repairing  in 
perpetuity  is  void  (31  L,  J.,  Eq.  897);  a  gift  to  the  rector 
and  others  for  repairing  a  grave,  and  the  rest  to  the  poor, 
was  held  bad  as  to  the  repairs,  and  that  aU  went  for  the 
benefit  of  the  poor  (4  Eq.  521;  3  Macq.  134). 

Gifts  for  the  benefit  of  the  donor's  family  are,  in  general, 
not  charities;  the  purposes  which  are  recognized  in  equity  as 
charitable  being  only  such  as  are  of  a  public,  not  a  private 
nature.  And,  therefore,  a  gift  of  property  for  purposes  not 
clearly  charitable,  and  directions  to  legatees  to  give  away  in 
private  charity,  or  to  dispose  of  property  for  such  objects  of 
benevolence  and  liberality  as  they  should  approve,  have  been, 
held  void,  as  uncontrollable  by  the  court,  and  the  next  of  kin 
decreed  entitled  to  the  property  (I  J.  W.  192);  but  a  gift 
for  poor  relatives,  or  for  "such  lineal  descendants  of  E.  as 
they  might  severally  need,"  has  been  held  charitable  (16  Eq. 
581;  but  see  1  H.  580). 

If  the  purposes  are  superstitious  they  will  be  void,  for  by 
several  old  statutes  it  is  unlawful  to  dispose  of  property  to 
persons  for  praying  for  the  souls  of  dead  men  in  piu-gatory, 
or  to  maintain  pei-petual  obits,  lamps,  &c.,  and  the  sovereign 
is  enabled  to  dispose  of  property  so  given  to  other  purposes; 
and  aU  uses  (even  not  within  such  statutes),  if  superstitious, 
are  void;  but  instead  of  the  sovereign,  the  donor's  represen- 
tatives wiU  be  entitled  (1  J.  W.  219—221,  3rd  ed.). 

Although  the  policy  of  early  times  was  to  encourage 
charitable  gifts,  at  the  commencement  of  the  eighteenth 
century  public  opinion  altered,  and  it  was  deemed  advisable 
to  pass  the  9  Geo.  II.  c.  36  (usually  called  the  Mortmain 
Act),  whereby  it  is  enacted  that  no  hereditaments,  or  per- 
sonal estate  to  be  laid  out  in  hereditaments,  should  be  given 
or  encumbered  for  any  charitable  use,  unless  (except  pubhc 
stocks)  by  deed  indented,  sealed  and  delivered  in  the  pre- 
sence of  two  credible  witnesses  twelve  calendar  months  before 
the  donor's  death,  including  the  day  of  execution  and  death, 
and  inroUed  in  Chancery  within  six  calendar  months  after 
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execution^  and  unless  such  stocks  be  transferred  six  calendar 
months  before  the  death,  and  unless  the  gift  be  made  to  take 
effect  in  possession  for  the  charitable  use,  and  be  without  any 
power  of  revocation,  reservation,  trust,  &c.,  for  the  donor's 
benefit,  or  other  person  claiming  under  him. 

There  must  not  even  be  a  resulting  or  implied  trust,  but 
the  mere  inference  of  one  will  not  upset  the  gift  (32  L.  J., 
■  Eq.  281). 

Even  where  the  deed  is  properly  enrolled  and  the  act 
otherwise  complied  with,  but  it  appears  from  the  trustees' 
conduct  or  otherwise  that  it  was  intended  not  to  be  carried 
out  until  the  donor's  death,  it  wUl  be  invalid  (2  Drew.  44). 
And  where  an  annuity  was  made  to  take  effect  in  possession, 
but  by  parol  agreement  was  not  to  be  paid  until  the  grantor's 
death,  it  was  held  void  (23  L.  J,,  Eq.  209);  but  where  the 
charitable  trust  is  left  merely  to  the  honour  of  the  party  it 
cannot  be  upset  (25  L.  J.,  Eq.  241). 

Purchases  for  valuable  consideration  (although  it  seems 
they  ought  to  be  inroUed  and  executed  as  above),  dispositions 
to  or  in  trust  for  the  Universities  of  Oxford  or  Cambridge, 
or  the  Colleges  of  Eton,  Winchester,  or  "Westminster,  for  the 
maintenance  of  scholars  upon  the  foundations,  and  disposi- 
tions of  property  in  Scotland,  are  exempted  from  the  opera- 
tion of  the  statute ;  and  this  act  does  not  extend  to  Ireland 
or  the  British  colonies,  but  simply  to  England  and  "Wales. 

By  subsequent  acts  various  other  exemptions  have  been 
made :  for  example,  as  to  gifts  not  exceeding  500/.  for  par- 
sonage houses  and  churches,43  Geo.  III.  c.  108 ;  not  exceeding 
five  acres  for  burial  grounds,  parsonage,  &c.,  51  Geo.  III. 
c.  115  (15  Eq.  51);  as  to  parish  property,  59  Geo.  III.  c.  12 
(10  B.  &  C.  885;  8  Sim.- 366);  grants  for  parks  and  play- 
grounds, 22  Vict.  c.  27 ;  not  exceeding  two  acres  for  religious, 
&c.  building  sites,  31  &  32  Vict.  c.  44;  34  Vict.  c.  13,  s.  4 ; 
as  to  ecclesiastical  district  churches,  6  &  7  Vict.  c.  37,  s.  22 ; 
and  as  to  schools,  33  &  34  Vict.  c.  75,  s.  19;  36  &  37  Vict. 
c.  86,  s.  13.  Although  the  School  for  Indigent  Blind  and 
the  Female  Orphan  Asylum  have  a  right  to  hold  two  acres 
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of  land,  they  cannot  take  mortgages,  7  Geo.  IV.  c.  68  (11 
Eq.  1). 

The  Mortmain  Act  has  also  been  modified  by  various 
other  acts  :  the  24  Vict.  c.  9,  s.  1,  providing  that  no  future 
assurance  for  charitable  uses  should  be  void  by  reason  of  its 
not  being  indented,  nor  because  of  a  grant  or  reservation 
of  a  nominal  rent,  or  of  mines  or  minerals,  or  an  easement,  or 
any  covenant  or  provision  as  to  the  erection,  repair,  position 
or  description  of  buildings,  the  formation  or  repair  of  roads, 
drainage,  or  nuisances,  or  of  a  like  nature,'  or  other  such 
provisions  as  therein  mentioned,  nor.  as  to  copyholds  for  want 
of  a  deed ;  and  by  the  other  sections  it  is  enacted  that  sepa- 
rate deeds  should  be  enrolled,  and  that  past  deeds  should  not 
be  void  for  want  of  enrolment,  and  providing  for  their  enrolr 
ment;  and  by  the  30  Vict.  c.  57  provision  is  further  made 
for  the  enrolment  of  charitable  assurances,  which  the  13th 
section  of  the  35  &  36  Vict,  c.24  (for  enabling  the  incorpora- 
tion of  trustees  of  charities  for  religious,  educational,  literary, 
scientific,  and  pubhc  charitable  purposes),  extends  to  lost 
deeds,  and  to  deeds  not  enrolled  within  the  proper  time. 

The  Statute  of  Mortmain  has  been  held  to  extend  to  pro- 
perty of  every  description  which  savours  of  realtj' ;  and  there-, 
fore  a  disposition  of  growing  crops  (29  L.  J.,  Eq.  623), 
Metropolitan  Stock  (2  Ch.  D.  222),  and  of  canal,  dock,  or 
other  shares,  without  they  are  absolutely  made  personal 
estate  by  Act  of  Parliament,  as  is  now  generally  the  case 
(1  J.  W.  199;  16  L.  J.,  Eq.  57,  285;  22  L.  J.,  Eq. 
431 ;  thus  shares  in  the  British  and  National  Land  Com- 
pany are  personalty  which  can  be  given  to  charities,,  4 
Bq.  272) ;  and  all  charges  on  real  estate,  and  also  money 
to  be  laid  out  in  land,  or  upon  condition  that  another 
provides  land  for  the  desired  object,  or  a  gifl;  of  the 
proceeds  of  real  estate  directed  to  be  sold,  come  within  the 
statute's  operation,  though  it  seems  the  proceeds  of  real 
estate  already  sold  will  not.  If  a  testator  directs  land  to  be 
sold  and  the  produce  paid  to  charity,  that  is  bad;  but  the 
produce  of  real  estate  which  a  previous  testator  has  devised 
to  be  sold  and  divided  can,  it  seems,  be  given,  but  not  if  the 
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testator  was  solely  entitled,  so  as  to  be  able  to  elect  to  take  the 
property  as  land  (30  L,  J.  233 ;  4  Eq.  73—106;  3  Ch.  672). 
Proceeds  of  foreign  land  are  not  within  the  act  (4  Ch.  309). 

A  legacy  towards  establishing  slaughter-houses  is  bad  (34 
L.  J.,  Eq.  1,  overruling  33  L.  J.,  Eq.  439) ;  but  a  bequest 
of  lOOOZ.  to  lay  out  on  building  a  parsonage  is  good,  if  there 
is  a  site  (3  Eq.  60;  6  Eq.  69;  8  Eq.  272),  or  in  building 
almshouses  (8  Ch.  206),  or  in  maintaining  a  school  to  be 
established  (22  L.  J.,  Eq.  835)  ;  but'not  to  erect,  establish 
and  maintain  a  hospital  (10  Eq.  246). 

A  bequest  made  in  pursuance  of  a  voluntary  covenant 
comes  within  the  operation  of  the  act  (19  Eq.  453);  and  a 
covenant  to  pay  a  sum  of  money  for  a  charity  cannot  be 
proved  against  the  real  estate  of  the  deceased  (31  L.  J., 
Eq.  9). 

A  gift  to  persons  with  a  secret  tnist  for  charity  will  be 
void,  and  the  heir  or  next  of  kin  will  be  entitled;  and  it 
seems  that  if  the  devisees  or  one  of  them  are  informed  of  the 
charitable  trust,  and  consent  to  it,  that  wiU  be  sufficient  to 
make  the  gift  void,  but  the  onus  of  proving  the  trust  wiU  lie 
on  the  plaintiff  or  other  person  attempting  to  take  advantage 
of  the  illegality  (2  K.  &  J.-313;  3  Eq.  635;  3  Ch.  365; 
4  H.  L.  82;   lOEq.  488). 

Even  if  a  legacy  directed  to  be  laid  out  in  land  is  paid  and 
laid  out  accordingly,  equity  will  not  execute  the  trust;  and 
if  any  attempt  is  made  to  evade  the  statute  by  means  of  a 
secret  trust,  a  discovery  will  be  compelled. 

In  India  a  person  having  a  nephew  or  niece,  or  nearer 
relative,  can  only  bequeath  to  a  charity  by  a  wiU  made 
twelve  months  before  death,  and  properly  deposited  within 
six  months  (14  Eq.  64). 

The  Statute  of  Mortmain  not  only  makes  the  charitable 
trust  void,  but  also  the  devise  or  bequest,  without  there  are 
other  purposes  attached  thereto  which  are  valid  and  distinct 
from  the  charitable  ones,  and  require  the  legal  estate;  so  that 
when  there  are  no  such  purposes,  both  the  legal  and  equi- 
table, and  when  there  are,  the  equitable  subject  to  such  pur- 
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poses,  goes  to  those  who,  in  case  no  such  devise  or  bequest 
had  been  made,  would  have  been  entitled. 

If  the  property  given  for  charitable  uses  is  part  real  and 
part  personal,  the  gift  will  be  void  as  to  the  real  property- 
only;  and  although  the  testator's  property  may  by  the 
Scotch  law  be  marshalled  in  favour  of  a  charity  (14  Eq.  60), 
it  is  not  by  our  law,  unless  there  is  something  in  the  will 
which  authorizes  it;  and,  therefore,  if  a  legacy  is  given  for  a 
charity  out  of  a  fund  arising  half  from  realty  and  half  from 
personalty,  the  charity  would  only  be  entitled  to  half,  not- 
withstanding the  testator's  estate  may  be  sufficient  to  pay  all 
his  legacies  in  full;  consequently,  whenever  it  is  wished  that 
a  charitable  legacy  should  be  paid  in  ftdl,  it  should  be  by  the 
will  declared  that  it  is  to  be  paid  exclusively  out  of  the  pure 
personal  estate.  Such  a  declaration  makes  the  charitable 
legacy  have  precedency  over  other  legacies,  but  not  over 
debts  and  costs,  unless  so  directed,  and  those  are  thrown 
pari  passu  over  aU  the  property  (4  Ch,  309;  16  Eq.  487). 
In  Sinnett  v.  Herbert  (7  Ch.  232),  the  500?.,  which  under 
43  Geo.  III.  c.  108  can  be  given  to  a  church,  was  directed 
to  be  paid  out  of  the  impure  personalty,  so  as  to  leave  all  the 
pure  personalty  for  the  charity. 

Dispositions  for  charitable  purposes  of  property,  which 
does  not  savour  of  realty,  are,  however,  valid,  and  so  highly 
favoured  in  law  that  they  have  always  received  a  more  liberal 
construction  than  is  allowed  respecting  ordinary  dispositions: 
thus,  if  a  donor  declare  his  intentions  in  favour  of  a  charity 
indefinitely,  without  any  specification  of  objects,  or  in  favour 
of  defined  objects  which  are  or  become  impossible,  or  which 
never  existed  or  cease  to  exist,  or  for  some  cause,  whether 
from  illegality  or  otherwise,  fail,  or  the  donor  points  out  a 
particular  mode  of  application  which  is  uncertain  or  imprac- 
ticable, the  court  will  carry  the  gift  out  in  charitable  pur- 
poses cypres,  or,  in  other  words,  as  near  as  possible  to  those 
which  were  intended ;  provided  the  nature  of  the  gift,  or  the 
concurrence  of  other  charitable  gifts  in  the  same  instrument, 
indicates  a  general  charitable  purpose,  and  that,  although  the 
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specified  object  was  the  favouritej  yet  it  was  not  the  exclusive, 
but  that  the  donor,  if  he  had  known  his  design  could  not 
have  been  accomplished,  would  have  substituted  some  other; 
but  where  no  such  indication  appears,  the  court  will  not 
execute  it  cypres,  but  leave  the  residuary  legatee  (if  there  is 
one)  or  next  of  kin  to  take  (3  Ch.  D.  342 ;  9  Eq.  632;  12 
Eq.  183;  7  Ch.  170;  14  Eq.  230;  1  Ap.  C.  91;  6  Eq.619; 
3H.  131;  9  Ves.  399). 

The  court  can  act  on  the  ey  pres  doctrine  upon  the  failure 
of  a  specific  bequest,  even  when  the  residue  is  given  to  charity, 
unless  upon  the  construction  of  the  will  it.is  shown  or  implied 
that  the  bequest,  if  it  fails,  should  fall  into  the  residue 
(1  Ap.'C.  91).  A  trust  to  apply  property  for  the  benefit  of 
almshouses  not  yet  built  has  been  held  good,  and  an  inquiry 
directed  (7  Ch.  232). 

When  a  scheme  has  been  settled  and  approved  of  by  the 
court,  it  win  not  be  altered  even  to  the  original  purposes  of  the 
bequest,  without  strong  proof  of  the  utility  of  so  doing  (14  Eq. 
17;  16  Eq.  129;  1  H.  360). 

The  court,  however,  in  settling  a  scheme  or  directing  the 
application  of  a  charitable  bequest  will  not,  upon  the  ground 
of  more  extended  utility,  depart  from  the  testator's  directions 
where  they  are  sufficiently  defined  and  capable  of  being 
carried  out  (1  J.  "W.  216);  and  where  there  are  no  objects 
in  esse,  but  some  may  arise,  the  court  wiU  retain  the  fund. 

In  cases  where  the  income  of  property  given  for  a  charity 
becomes  more  than  sufficient  for  the  purposes  .of  the  trust, 
the  surplus,  instead  of  belonging  to  the  representatives  of  the 
foimder  (24  L.  J.,  Eq.  374),  wUl  be  applied  in  increasing 
the  utility  of  the  charity,  or  to  similar  charitable  purposes, 
except  where  the  property  has  been  given  subject  only  to  a 
particular  charge  for  the  charity,  in  which  case  the  donee 
and  those  claiming  through  him  are  entitled  to  the  increase 
in  value  (2  Sp.  284;  30  L.  J.,  Eq.  529),  even  though  a 
corporation  (5  Ch.  603;  but  see  11  Eq.  35,  where  the 
charity  took  aU). 

Neither  the  omission  to  appoint  trustees,  nor  the  failure  of 
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trustees,  is  allowed  in  any  way  to  prejudice  a  charity;  nor 
will  a  charitable  bequest  be  inoperative  because  it  is  given  to 
persons  who  have  no  legal  corporate  capacity,  as  to  church- 
wardens for  the  benefit  of  the  poor  (Sto.  1165  —  1170);  but 
a  gift  to  a  particular  institution  which  has  ceased  to  exist  is 
void  (4  Eq.  521 ;  3  Sm.  &  Gif.  264)  and  falls  into  the  residue; 
and  as  to  a  gift  for  foreign  purposes,  see  4  Eq.  655. 

Defective  dispositions,  which  do  not  contravene  any  statute, 
will  also  be  remedied,  as  far  as  possible,  in  favour  of  charities, 
even  though  they  are  voluntary. 

Where  property  is  given  for  charities  abroad,  the  court 
will  secure  the  fund,  and  cause  it  to  be  administered  under 
its  direction,  if  the  charity  is  to  be  executed  by  persons  living 
within  its  jurisdiction,  and  the  purposes  of  the  charity  are 
not  contrary  to  such  public  policy  or  law  as  is  of  an  universal 
and  riioral  or  religious,  and  not  simply  local  and  conventional, 
character. 

As  an  instance,  too,  of  the  favour  shown  to  charities,  lapse 
of  time  is  considered  no  bar  to  the  enforcement  of  charitable 
trusts  (24  L.  J,,  Eq.  377,  per  L.  J.  Turner) ;  and  with  a  view 
to  encourage  the  discovery  of  charitable  gifts,  it  is  customary 
for  the  Crown  to  reward  those  who  discover  their  existence 
by  giving  them  part  of  the  fund,  or  some  benefit  therein,  if 
they  can  be  brought  within  the  intentions  of  the  charity  (Sto. 
1185—1192). 
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CHAPTEE  VI. 

SPECinC  PEEFORMANCE. 

"Where  persons  who  ouglit  to  perform  a  contract,  a  covenant, 
or  a  duty,  refuse  or  neglect  to  do  so,  no  redress,  other  than  in 
damages,  could  have  been  had  at  law  (Sto.  714);  but  In 
eqiiity  they  could  and  may  be  compelled  specifically  to  per- 
form the  same,  whenever  damages  at  law  would  or  will  not 
afford  an  exact  compensation  for  the  non-jperformance,  what- 
ever the  form  or  character  of  the  instrument  containing  such 
contract  or  covenant,  or  giving  rise  to  such  duty ;  provided  it 
is  not  against  legal  rules  and  regulations,  and  the  justice  of 
the  case. 

Hence  a  specific  performance  will  be  decreed  in  cases  of 
contracts  relating  to  land,  because  the  local  character,  vicin- 
age, easements,  or  other  accommodations  thereol^  niay  give 
it  a  peculiar  value  in  the  purchaser's  opinion;  while  damages, 
although  they  would  enable  him  to  buy  other  land,  might  not 
completely  compensate  (Sto.  717). 

In  cases,  also,  of  land  or  real  property  substantial  damages 
are  seldom  given,  unless  there  has  been  some  deceit,  fi:aud  or 
improper  conduct,  but  only  the  costs  which  the  party  dis- 
appointed has  incurred,  it  having  long  been  held,  that  in 
consequence  of  the  difficulty  of  knowing  and  making  out  the 
title,  no  damages  should  be  given  for  loss  of  bargain  (7  H.  L. 
158;  32  L.  J.,  Q.  B.  325—375;  2  W-  Bl.  r078;  6  Hx. 
509),  except  in  cases  of  deceit  or  fraud  (6  B.  &  C.  31;  5 
C.  P.  295),  or  special  circumstances  (2^  Ex.  72;  3  Ex.  44; 
4  C.  P.  212). 

Where,  however,  damages  at  law  would  fully  compensate, 
equity  seldom  interferes.  Thus  a  contract  for  the  sale  of 
public  stock,  or  of  ordinary  goods,  will  not  generally  be  en- 
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forced,  because  the  damages  obtainable  at  law  will  enable  the 
purchaser  to  buy  other  stock  or  goods  of  a  similar  kind  and 
value  (Sto.  717).  If,  however,  the  stock  is  of  a  particular 
kind,  as  of  a  certain  bank,  railway,  or  other  company,  or  the 
goods  are  of  a  particular  value  in  themselves,  as  a  painting 
of  an  eminent  artist,  as  damages  would  not  enable  other 
property  of  a  similar  kind  and  value  to  be  purchased,  equity 
wiU  enforce  the  specific  performance. 

A  contract  for  the  sale  of  a  barge  and  stores  has  been 
ordered  to  be  specifically  performed  (21  L.  J,,  Eq.  541); 
and  so  has  a  grant  of  a  personal  annuity,  and  agreements  for 
shares,  though  the  company  is  winding  up  (3  Eq.  257 ;  2  Ch. 
431;  5  Eq.  9;  3  Ch.  188);  and  in  some  cases  even  agree- 
ments for  taking  shares  which  have  been  entered  into  before 
the  company  has  been  incorporated  (6  Q.  B.  297),  unless 
there  was  no  one  with  whom  the  contract  could  have  legally . 
been  made  (2  C.  P.  174;  9  C.  P.  503;  4  H.  L.  628).       ' 

Also,  whenever  the  performance  of  a  contract  respecting 
goods  would  be  decreed  on  the  application  of  one  side,  on  the 
ground  that  damages  would  not  fuUy  compensate,  equity  will 
allow  the  other  side  to  sue,  although  relief  in  the  nature  of  a 
compensation  in  damages  is  sought,  for  otherwise  the  remedy 
would  not  be,  as  it  ought,  mutual  (Sto.  715 — 718,  723, 746). 

As  to  agreements  also  respecting  personal  acts,  the  same 
rules  generally  apply,  damages  being  in  some  cases  an  exact 
compensation  for  the  non-performance  thereof,  while  in  others 
they  would  not:  thus,  an  agreement  to  do  certain  work,  as  to 
build  and  maintain  an  archway  upon  the  defendant's,  not  the 
plaintiff's,  land,  has  been  enforced,  because  damages  would 
not  enable  the  plaintiff  to  enter  on  the  land  and  build  the 
same  (Sto.  721;  20  Eq.  100);  but  an  agreement  to  build 
must  be  certain  and  defined,  and  one  for  which  complete  com- 
pensation cannot  be  recovered  at  law;  and  the  court,  it 
seems,  will  not  enforce  an  agreement  by  contractors  to  make 
a  railway,  for  it  cannot  without  great  inconvenience  super- 
intend the  making  (24  L.  J.,  Eq.  1);  or  to  build  a  ship,  for 
the  same  reason  (12  Eq.  18);  although  agreements  to  make 
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and  maintain  a  road  and  wharf  (9  Eq.  28),  an  archway  (2 
Y.  &  C.  Ch.  48),  and  to  make  a  siding  (13  Eq.  44),  to  build 
(8  Ch.  96),  and  an  agreement  to  stop  trains  at  a  station 
(9  Ch.  331),  have  been  enforced. 

Although  contracts  to  sell  can  sometimes  be  enforced 
where  only  a  half  or  part  of  the  property  sold  can  be  assured 
(5  Ch.  534;  8  Eq.  424,  683),  the  general  rule  as  to  agree- 
ments is,  that  if  the  whole  contract  cannot  be  enforced  a  part 
will  not  be  (32  L.  J.,  Eq.  73 ;  20  B.  419),  except  in  special 
cases  (1  Ch.  117;  2  P.  C.  135),  or  where  they  are  such  as 
can  justly  be  partly  enforced  by  negative  injunctions  (3  Ch. 
D.  694),  as  to  sing  only  at  a  certain  house  during  the  season 
(21  L.  J.  898;  16  Eq.  189);  as  to  a  charter  party, 28  L.  J., 
Eq.  1 65, 498—502 ;  30  L.  J.,  Eq.  457 ;  and  see  hereon  2  Phil. 
60;  4  Ch.  664;  5  Ch.  528;  8  Eq.  666;  the  difference,  also, 
between  the  specific  performance  of  an  agreement  and  the 
enforcing  of  an  express  covenant  to  do  or  omit  to  do  a  thing 
must  be  kept  in  view. 

Specific  performance  is  discretionary  with  the  court  (29 
L.  J.,  Eq.  28;  34  L.  J.  528  ;  1  Ch.  58);  but  unless  the 
contract  has  been  entered  into  under  a  mistake  (1  Madd.  1 ; 
34  Ii.  J.,  Eq.  528;  1  Ch.  58),  or  fraud,  or  there  are  special 
circumstances,  the  court  will  in  all  proper  cases  direct  specific 
performance;  but  if  the  plaintiffs  have  broken  their  part  of 
the  agreement,  it  will  not  be  enforced  against  the  other 
parties  (8  Ch.  658). 

Formerly,  if  the  title  to  property  sold  was  doubtful,  the 
court  declined  to  compel  specific  performance ;  but  now  in 
suits  for  this  purpose  they  decide  on  the  title,  and  decree  ac- 
cordingly (1  Ch.  81;  3  D.&  W.  8;  4  Ch.  230). 

Some  acts  of  parliament  prevent  the  court  fi:om  decreeing 
specific  performance,  as  for  example,  the  Shipping  Act,  17 
&  18  Vict.  c.  104  (29  L.  J.,  Eq.  827);  but  see  now  25  &  26 
Vict.  c.  63,  s.  3,  allowing  equities  to  be  enforced  against 
owners  and  mortgagees  in  the  same  way  as  respecting  other 
personal  property,  including  interests  under  contracts  and 
other  equitable  interests. 
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In  some  cases  the  want  of  proper  means  of  beneficially- 
enforcing  personal  contracts  has  prevented  the  court  from 
interfering.  Thus,  in  the  case  of  common  covenants  by  tenants 
to  repair  buildings,  hedges,  ditches,  &c.,  as  the  court  has  no 
proper  means  of  superintending  and  beneficially  enforcing  the 
performance,  it  will  not  interfere;  while  in  the  cases  of  nega- 
tive covenants  in  leases,  such  as  not  to  remove  manure,  dig 
gravel,  plough  up  meadow  land,  buUd,  or  cut  down  timber, 
as  such  covenants  can  be  enforced  by  injunction,  and  damages 
would  not  Mly  compensate,  equity  renders  assistance'  (Sto. 
721—725—729;  2  Eden,  128;  D.  Inj.  174).  If  the  repairs 
have  been  specified,  relief  will  be  given  (3  Ves.  184 ;  29  L.  J., 
Eq,  72) ;  but  if  the  plans  and  specifications  have  not  been 
arranged  the  court  wiU  not  decree  specific  performance  of  the 
agreement,  as  of  an  agreement  to  build  a  house  (27  L.  J., 
Eq.  572). 

But  an  agreement  to  refer  to  arbitration,  as  it  takes  the 
decision  of  the  case  fi-om  the  proper  court  of  judicature,  can- 
not be  enforced  except  by  special  application  under  the  acts 
relating  to  arbitrations  (see  p;  77,  supra),  although  the  award 
can  be  when  made. 

In  general,  there  is  a  difficulty  in  enforcing  the  sale  of  a 
good-will,  without  it  is  connected  with  something  else,  as  the 
lease  of  certain  premises,  or  there  is  an  agreement  not  to 
•trade  within  specified  limits;  and  an  injunction  not  to  trade 
will  be  granted  against  an  underlessee,  though  he  became 
such' without  notice  (lEq.  200;  3  My.  &K.  282);  and  with 
respect  to  the  assignment  of  a  solicitor's  business,  for  the 
same  reason  as  other  good-wiUs,  and  also  on  the  ground  of 
public  policy,  it  cannot  be  enforced,  although  contracts  not 
■to  practise  within  certain  limits,  or  for  a  certain  period,  as 
well  as  for  transferring  the  offices,  and  any  right  to  a  lien  on 
the  papers,  are  valid  and  enforceable  (1  Mad.  404;  3  J.  &  B. 
472). 

Although  a  contract  for  granting  a  lease  wUl  be  enforced, 
one  for  a  tenancy  firom  year  to  year  wiU  not  (10  Hare,  451); 
nor  will  specific  performance  of  a  lease  generally  be  decreed 
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after  the  term  is  determined  (Woodf.  L.  &  T.  896  ;  25  L.  J., 
Eq.633;  7  Ves.231;  5D.M.&Gr.629— 638);  and  agreements 
for  loans  cannot  generally  be  enforced  (29  L.  J.,  Eq.  240)  j 
and  although  there  can  be  specific  performance  of  a  contract 
to  take  shares  in  a  company  (30  L.  J.,  Eq.  247),  there  must 
be  no  improper  or  untrue  statements  in  the  prospectus,  nor 
by  the  secretary  or  other  recognized  officer  of  the  company 
(29  L.  J.,  Eq.  435),  and  no  condition  in  the  acceptance  of 
the  application  for  the  shares  (31  L.  J.,  Eq.  241).. 

Although  equity  will  not  ordinarily  enforce  a  specific  per- 
formance of  a  contract  to  enter  into  a  partnership  which  may 
be  dissolved  at  the  will  of  either  party,  since. that  woidd 
generally  be  useless  (31  L.  J.,  Eq.  387) ;  nevertheless  an 
agreement  to  enter  into  partnership  for  .a  specified  time  or 
purpose,  and  to  furnish  a  share  of  the  capital  stock,  wiU  be 
enforced;  and  so  afl;er  the  partnership  has  commenced,  the 
articles  wiU  be  carried  into  effect,  if  they  can  be  beneficially, 
unless  there  is  a  complete  and.  adequate  remedy  at  law,  or_ 
there  is  an  agreement  that  all  disputes  shall.be  decided  by- 
arbitration;  in  which  latter  case,  although  the  arbitration 
win  not  be  enforced,  except  under  the  acts,  still  both  equity 
and  law  wiU,  refiise  to  interfere,  on  the  ground  that  the  par- 
ties have  provided  themselves  with  the  mode  of  determining 
the  point  ia  dispute. 

There  can  be  no  specific  performance,  where  valuers  are  to 
assess  the  value  and  have  not  done  so  (14  Ves,  400;  3  Mer. 
507;  4  Eq.  529),  except  where  the  contract  is  not  dependent 
on  such  assessment,  and  the  value  can  otherwise  be  ascer- 
tained or  assessed  (5  Ch.  519—648;  9  Ex.  7;  50  Eq.  100). 

Formerly  clauses  for  reference  to  arbitration  were  no  stay 
of  proceedings  (8  Term  Kep.  139;  6  Ves.  815;  29  L.  J.,  Ex. 
28) ;  for  the  jurisdiction  of  the  court  could  not  be  ousted  by  an 
agreement  for  arbitration,  except  under  or  by  virtue  of  some 
act  of  parUament,  or  where  there  is  nothing  to.  be  done  or  paid 
until  the  arbitrator  has  decided  (22  L.  J.  287 ;  25  L.  J,  508) ;: 
but  by  the  Common  Law  Procedure  Act,  1854  (17  &  18- 
Vict.  c.  125),  powers  are  given  respecting  arbitrations,  under. 
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which  proceedings  can  be  stayed  (14  Eq.  572 ;  8  Ch.  473); 
but  the  11th  section,  although  it  applies  both  to  where  the 
reference  is  on  the  instrument  under  which  the  dispute  arises, 
as  well  as  to  references  generally  (1  Q.  B,  D.  748),  it  does 
not  to  references  which  do  not  extend  to  all  the  matters  of 
the  suit  (34  L.  J.,  Eq.  60 ;  1  C.  P.  679— 681) ;  the  13th  sec- 
tion has  been  held  not  to  apply  where  only  the  amount  is  to 
be  fixed  by  arbitration  or  the  reference  is  to  three  persons  (14 
Eq.  555;  and  as  to  appointing  an  umpire  see  2  Q.  B.  452). 

The  architect  or  other  referee  may  in  some  cases  be  the 
sole  judge  (5  Eq.  311 ;  8  Ch.  697;  4  C.  P.  755);  but  if  he 
is  interested  his  decision  would  not  be  binding  (13  Eq.  1 ; 
11  Jur.  192). 

Arbitrations  as  to  huilding  and  other  societies  are  binding 
(15  Eq.  333),  if  between  the  society  or  its  members  (10  C.  P. 
679),  and  so  it  seems  are  railway  arbitrations  (22  &  23 
Vict.  c.  59,  ss.  4,26,  &c.;  .4  Ch.  554),  and  oust  the  court's 
jurisdiction  (8  Eq.  231),  but  in  some  cases  only  (16  Eq.  432) ; 
see  supra,  p.  77. 

Agreements  also  between  heirs  to  divide  land,  as  if  there 
was  no  will,  have  been  enforced,  as  well  as  those  between 
persons  to  make  mutual  wills,  where  one  had  died  after 
making  the  agreed  will  (Sto.  786). 

The  entering  into  a  bond,  or  covenant  with  a  penalty,  on 
condition  to  perform  the  contract,  will  not  give  the  party 
contracting  an  option  of  paying  the  penalty,  and  thus  re- 
lieving himself  from  the  performance  of  the  contract  (23  L.  J., 
Eq.  258);  and  a  clause  that  an  agreement  shall  become  void 
on  the  non-performance  of  certain  acts  does  not  enable  the 
person  neglecting  or  refusing  to  perform  them  to  avoid 
the  agreement,  but  only  enables  the  other  party  to  do  so 
(Sto.  715;  34  L.  J.,  Eq.  47). 

Whenever  any  person  refuses  or  neglects  a  duty  which  he 
ought  to  perform,  as,  for  example,  the  lord  to  admit  his 
tenant  (17  L.  J.,  Eq.  206),  a  specific  performance  will  be 
decreed,  without  damages  at  law  would  completely  compen- 
sate ;  and  where  the  duty  or  promise  is  merely  negative,  a 
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remedy  is  frequently  aflforded  by  injunction  (see  tit.  "  In- 
junction"). 

Every  contract  and  covenant  to  sell,  convey  or  transfer 
land  or  other  property  is  considered  at  law  simply  personal 
and  executory,  and  not  as  in  any  manner  attaching  to  the 
property  (Sto.  714);  but  in  equity,  as  things  agreed  to  be 
done  are  considered  for  many  purposes  as  done,  the  nature 
of  the  property  and  the  interest  therein  are  considered  changed 
according  to  the  contract,  and  the  vendor,  and  those  claiming 
under  him  with  notice,  become,  as  to  the  property  sold,  from 
the  time  of  the  sAe,  trustees  for  the  purchaser  and  those 
claiming  under  him,  and  the  purchaser  and  his  representa- 
tives become,  as  to  the  money,  trustees  for  the  vendor  and 
his  personal  representatives. 

If  between  the  contract  and  the  actual  conveyance  any 
accident  happens  to  the  property,  as  its  destruction  by  fire 
or  otherwise,  the  purchaser  must  generally  bear  the  loss; 
and  so  if  any  advantage  accrues,  he  will  be  entitled  thereto. 
I^  however,  the  property  is  lost  before  the  completion  of  the 
contract,  it  depends  on  the  terms  of  the  contract  whether  the 
price  is  to  be  paid  or  not  (6  CI.  &  F.  600—621 ;  32  L.  J., 
Q.  B.  322). 

Though  the  purchaser,  as  between  himself  and  the  vendor, 
generally  becomes  in  equity  the  owner  of  the  property  (Sto. 
789 — 791),  the  purchase  of  an  estate  tail  will,  nevertheless, 
be  defeated  by  the  death  of  the  vendor  before  it  is  barred, 
and  a  purchaser  is  not  allowed  to  injure  the  property  in  any 
way  or  cut  down  timber  tiU  the  purchase-money  is  paid,  nor 
are  the  interests  of  third  parties  affected;  and,  therefore,  the 
purchaser  cannot,  before  the  contract  is  carried  into  effect, 
enforce  against  a  stranger  equities  which  attach  to  the 
property;  and  accordingly  where  proceedings  are  taken  for 
specific  performance,  they  ought  not  to  be  mixed  up  with  a 
prayer  for  relief  against  others  claimiag  an  interest  in  the 
property. 

Upon  similar  principles,  land  agreed  or  devised  to  be  sold 
and  turned  into  money  is  for  the  purposes  of  such  agreement 
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or  devise  (but  not  further)  reputed  as  money,  and  money- 
agreed  or  bequeathed  to  be  laid  out  in  land,  as  land,  and  is 
descendible  and  devisable  as  such.  Equity,  however,  allows 
the  cestuis  que  trust  (if  all  agree)  to  elect  and  take  the  pro- 
perty in  its  original  state ;  and  whenever  it  can  be  gathered 
fi-om  the  acts  of  the  cestuis  que  trust  that  they  intended  the 
property  to  retain  its  original  character,  either  wholly  or  in 
part,  equity  is  governed  by  such  intention  (Sto.  790 — 793, 
1213)-. 

Whenever  a  specific  performance  of  a  contract  respecting 
property  (especially  land)  would  have  been  directed  between 
the  contracting  parties,  it  will  be  also  directed  between  those 
who  claim  under  them  according  to  their  interests  and  priori- 
ties, unless  other  contending  equities  intervene,  so  that  a 
specific  performance  can  generally  be  enforced  by  the  heir, 
executor,  devisee,  legatee,  or  assignee,  as  well  as  the  orlgiaal 
parties  to  the  contract;  and  the  heir  or  devisee  of  the  pur- 
ch3,ser  could,  previously  to  the  act  of  30  &  31  Vict.  c.  69,  if 
the  assets  were  suflScient,  have  required  the  purchase-money 
to  be  paid  out  of  the  purchaser's  personal  estate',  and  can 
even  now  in  cases  of  leaseholds  (Stq.  783 — 788,  790). 

Covenants  and  stipulations  also,  which  run  with  or  are 
attached  to  the  property,  are  enforceable  either  for  or  against 
the  successive  owners. 

Contracts  are  construed  according  to  the  law  of  the  coun- 
try in  which  they  are  made  (19  Eq,  324),  so  that  the 
acceptor  of  a  bill  in  this  country  is  liable  to  a  person  made 
indorsee  by  the  law  of  this  country,  although  the  indorse- 
ment is  made  in  France,  and  is  not,  according  to  the  law  of 
that  country,  sufficient  (3  Q.  B.  77) ;  but  contract^  with  foreign 
states  are  governed  by  the  law  of  such  stateis  (8  Eq.  198) ; 
and  as  to  the  foreign  law  respecting  bills  of  exchange,  and 
as  to  whether  the  to  loci  or  lex  fori  governs,  see  10  Q.  B.  525 ; 
3  Ch.  479 ;  9  Ch,  722;  3  H.  L.  55—85;  2  Ad.  3. 

Some  contracts  are  so  absolutely  void  that  nothing  can 
be  done  to  uphold  them,  while  others  are  only  voidable,  and 
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are   considered  and  deemed  good  until  something  is  done 
to  defeat  or  rescind  them  (4  H.  L.  64;  2  H.  L.  325). 

Contracts  enforceable  in  equity  must  he — 

1st.  Between  parties  willing  and  able  to  contract,  and  in 
general  their  remedies  must  be  mutual. 

2nd.  For  a  valuable  consideration. 

3rd.  Generally  in  accordance  with  the  forms  prescribed 
by  law. 

4th.  Certain  and  fair,  and  such  as  the  law  allows. 

1st.  To  all  contracts  there  must  be  two  or  more  freely 
contracting  parties*  who  are  fuUy  capable  and  do  agree 
thereto  expressly  or  impliedly,  and  whose  remedies  as  a 
general  rule  are  mutual. 

Therefore,  agreements  by  idiots  or  lunatics  cannot  be 
enforced  either  for  or  against  them,  although  where  the  relief 
is  sought  against  them,  and  not  their  guardians  or  repre- 
sentatives, the  ground  on  which  specific  performance  is  re- 
fused is  frequently  fraud  and  not  incapacity;  for  generally 
''  no  one  is  allowed  to  stultify  himself." 

The  fact  of  a  person  becoming  a  lunatic  after  entering  into 
a  contract  does  not,  however,  affect  the  parties'  rights,  except 
where  the  lunacy  prevents  the  performance  of  the  acts 
agreed  to  be  done  (Sug.  V.  &  P.  208,  209). 

An  executed  contract,  also,  entered  into  with  a  lunatic 
bondjide,  and  in  the  ordinary  course  of  business,  is  not  void 
if  the  lunacy  is  unknown  to  the  other  (18  L.  J.,  Ex.  68, 
396) ;  and  where  a  person  without  knowledge  of  the  lunacy 
advances  money  bona  Jide  on  mortgage,  the  usual  decree  for 
foreclosure  or  sale  can  be  obtained  (24  L,  J.,  Eq.  645);  and 
a  will  made  by  a  person  who  is  insane  on  some  points  may 
still  be  good  (5  Q.  B.  549,  overruling  6  Moo.  P.  C.  341, 
and  1  P.  &  M.  398 ;  and  see  supra,  p,  78). 

An  agreement  entered  into  by  a  feme  covert  (except  re- 
specting her  separate  estate,  or  under  the  recent  Married 
Women's  Property  Act,  and  perhaps  also  as  to  property  she 
has  power  to  appoint),  cannot  be  enforced  either  for  or 
against  her ;    and  although  if  a  husband,  or  husband  and 
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wife,  agree  to  sell  the  wife's  real  estate,  the  husband  and  wife 
can  compel  a  specific  performance,  the  purchaser  cannot,  but 
is  only  able  to  obtain  damages  from  the  husband,  because  a 
married  woman  cannot  in  such  case  be  bound  either  by 
herself  or  her  husband,  or  be  compelled  to  acknowledge  a 
deed  under  the  act  for  the  abolition  of  fines  and  recoveries 
(16  L.  J.,  Eq.  93) ;  and  as  the  purchaser  in  this  case  entered 
into  an  agreement  which  he  knew  he  could  not  enforce,  he 
must  perform  it,  and  cannot  object  that  there  is  no  mutuality 
(Sug.  V.  &  P.  206). 

Contracts  entered  into  by  infants  cannot  be  enforced 
either  for  or  against  them;  for  they  have  no  power  to  contract 
except  for  necessaries ;  and  the  remedy,  if  allowed  to  the  in- 
fant and  not  to  the  other,  would  not  be  mutual  (4  Buss.  298, 
and  tit.  "  Infants,"  infra). 

Nor  can  contracts  entered  into  by  persons  under  duress  or 
compulsion  be  enforced  against  them;  for  they  cannot  be  said 
to  have  agreed  to  that  to  which  they  were  compelled. 

Contracts,  as  a  general  rule,  must  be  mutual,  and  so  as 
to  be  binding  upon  both  of  the  contracting  parties ;  and, 
consequently,  if  a  contract  is  entered  into  with  a  corporation, 
and  they  are  not  bound  for  want  of  a  seal,  the  other  side  is 
not  (9  Eq.  12) ;  but  a  contract  may  be  unilateral,  as  that 
A.  win  supply  such  goods  as  B.  orders,  and  B.  not  be  obliged 
to  order  any  (23  L.  J.,  Ex.  184,  and  9  C.  P.  16). 

2nd.  With  respect  to  the  consideration ;  besides  those 
which  consist  of  natural  love  and  afiection,  and  are  designated 
good,  there  are  nominal  and  valuable  ones. 

A  valuable  one  is  either  marriage,  money,  or  money's 
worth,  and,  at  law,  contracts  not  under  seal  are  of  no  force, 
unless  founded  on  some  valuable  consideration ;  yet  if  the 
transaction  is  bona  fide,  the  least  thing  which  occasions  either 
a  loss  or  trouble  to  the  contractee,  or  a  benefit  to  the  con- 
tractor, as  to  produce  or  search  for  a  deed,  or  the  payment 
of  a  nominal  sum,  is  sufficient ;  and  if  the  contract  is  under 
seal,  no  consideration  is  necessary,  for  a  valuable  one  is 
then  always  presumed,  and  it  is  not  allowed  to  rebut  such 
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presumption  by  proof  of  the  contrary,  although  proof  that 
the  only  consideration  was  illegal  wiU  invalidate  the  contract; 
but,  in  eywz^,  contracts,  whether  sealed  or  not,  and  imperfect 
gifts  (except  by  will  or  as  donationes  mortis  causa)  as  well 
as  imperfect  assignments  of  debts,  or  other  property,  execu- 
tory trusts  raised  by  covenant  or  agreement,  and  defective 
conveyances,  unless  founded  on  valuable  consideration,  will 
not  be  enforced  either  against  the  party  himself,  or  any 
claiming  -under  him,  whether  volunteers  or  not  (Sto.  787); 
and  such  consideration,  although  it  need  not  be  altogether 
adequate,  must  not  "be  merely  nominal,  or  grossly  inadequate 
(see  p.  76) ;  but  a  voluntary  covenant  to  pay  a  debt  will,  if 
good  at  law,  be  enforced  against  the  covenantor's  assets,  even 
if  the  trustee  with  whom  the  covenant  is  made  declines  to 
act ;  the  liability  of  the  voluntary  author  of  a  trust  will  not 
be  perfected  ;  but  if  perfect  will  be  carried  out  and  enforced 
(14L,  J.,Eq.  66). 

In  bills  of  exchange  and  promissory  notes,  a  valuable  con- 
sideration is  assumed  until  some  fraud  or  suspicious  circum^ 
stance  is  shown  (1  Ch.  D.  137);  and  the  giving  of  a  bill, 
note  or  cheque  is,  if  to  order  or  bearer,  generally  con- 
sidered as  in  the  nature  of  payment  (10  Ex.  153 — 163  ;  20 
L.  J.,  C.  P.  186). 

Mere  forbearance  to'  sue  is  in  some  cases  a  sufficient  con- 
sideration (7  Ex.  235) ;  but  the  performance  of  a  duty,  as 
that  of  abstaining  from  injuring  a  person's  character  in  court, 
can  be  no  consideration  (2  C.  P.  196). 

Although  a  physician  can  make  a  special  contract  (12 
L.  J.,  Q.  B.  13  ;  30  L.  J.,  Eq.  757),  a  barrister  cannot  as 
to  advocacy  (32  L.  J.,  C.  P.  137),  except,  perhaps,  in  cases 
not  connected  with  litigation  (5  Ch.  457). 

If  there  is  a  failure  of  consideration,  the  money  can  be 
recovered  back  (Ch.  C.  561);  and  a  total  failure,  and  some- 
times even  a  partial  one,. is  a  defence  (2  Ex.  56) ;  but  as  to 
real  property,  see  10  C.  P.  334. 

It  was  formerly  thought  that  contracts  providing  for  a 
wife  or  child  would  be  enforced,  although  made  solely  in 
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respect  of  natural  love  and  affection,  as  against  the  party  con 
tracting  and  mere  volunteers,  because  of  the  natural  and 
moral  right  of  such  persons  to  be  provided  for.     However,  it 
now  seems  to  be  decided  that  equity  will  not  interfere,  but 
leave  the  parties  to  their  legal  remedies,  if  any. 

Where,  however,  a  transfer,  assignment,  conveyance,  or 
trust  has  been  completely  made  or  declared,  so  that  nothing 
remains  to  give  effect  to  the  title,  equity  will  enforce  it 
throughout  against  the  gra,ntor  and  his  representatives,  and 
decree  the  trusts  to  be  carried  into  execution,  although  it  be 
merely  voluntary  (Sto.  793  b;  21  L.  J.,  Eq.  53).  A  settle- 
ment made  by  a  widow  on  her  children  by  her  deceased 
husband,  previous  to  and  in  contemplation  of  a  second  mar- 
riage, is  founded  on  valuable  consideration  (1  Mad.  279). 

Family  arrangements,  to  prevent  disputes,  are  enforced 
even  on  behalf  of  those  who  did  not  pay  any  consideration 
(2  Sp.  288);  and  a  voluntary  gift  or  agreement  maybe  made 
binding  by  subsequent  acts,  as  by  marriage,  laying  out  money 
in  building  a  house,  or  other  expenditure  of  money  or  labour 
(4  Ch.  D.  73 ;  31  L.  J.,  Eq.  658);  but,  as  a  general  rule, 
a  voluntary  gift  or  agreement  must  be  perfected  by  either  a 
complete  assignment  or  a  perfect  declaration  of  trust  (31 
L.  J.,  Eq.  798  ;  33  L.  J.,  Eq.  682 ;  34  L.  J.,  Eq.  49 ; 
23  L.  J.,  Eq.  238,  540;  22  L.  J.,  Eq.  189;  21  L.  J.,  Eq. 
577).  As  to  the  sufficiency  of  the  assignment  of  an  equitable 
estate  where  the  settlor  afterwards  obtains  the  legal  estate, 
10  Eq.  475  ;  and  as  to  the  difference  between  a  grant  or 
assignment,  which  must  be  formally  made,  and  a  declaration 
of  trust,  for  which  a  mere  memorandum  may  be  sufficient, 
19  Eq.233;  18  Eq.  11  ;  16  Eq.  340;  3  Eq.  686. 

An  act  which  has  been  executed  is  no  consideration,  with- 
out it  was  something  fi'om  which  the  law  implied  a  promise. 

3rd.  Contracts  must  in  many  cases  be  in  writing ;  for  by 
the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  no  action  can 
be  brought,  1st,  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  his 
own  estate  ;  2nd,  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
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another ;  3rd,  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  (not  mutual  promises 
of  marriage  (7  M.  &  W.  55)  ) ;  4th,  upon  any  agreement 
(except  by  deed,  19  L.  J.,  Eq.  63),  made  upon  any  con- 
tract, or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  5th,  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof;  unless  the  agreement  upon  which 
the  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shaU  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith, ■  or  some  other  person  thereunto  by  him 
lawfully  authorized. 

This  section  of  the  act  extends  to  a  promise  to  be  answer- 
able for  a  debt,  although  no  one  is  primarily  liable  (5  Q.  B. 
613) ;  but  a  mere  promise  to  indemnify  need  not,  it  seems,  be 
in  writing  (19  Eq.  198 ;  32  L.  J.,  Q.  B.  301 ;  31  L.  J.,  Q.  B. 
150;  15  M.  &  W.  561)  ;  and  a  person  has  been  held  liable 
for  payment  of  a  purchase  made  in  another's  name  (13  V. 
148). 

Although  a  representation  will  in  most  cases  be  enforced, 
if  acted  upon  (29  L.  J.,  Eq.  731);  in  cases  of  marriage  some- 
thing beyond  the  marriage  must  occur  to  make  a  parol  pro- 
mise or  representation  to  settle  property  enforceable  (1  Ch. 
137 ;  34  L.  J.,  Eq.  64). 

In  Walden  v.  Jones  (27  L.  J.,  Eq.  190),  it  was  held  that 
a  settlement  of  the  wife's  property  made  after  marriage,  in 
pursuance  of  a  parol  agreement  before  marriage,  and  an 
allegation  of  the  intended  husband  to  his  wife  that  it  would 
be  good,  was  bad  against  the  husband's  creditors;  but  if  the 
non-execution  would  have  amounted  to  a  fraud,  it  would  be 
otherwise.  See  15  Eq.  121,  where  the  letters  of  the  father 
were  enforced;  and  4  Ch.  D.  73,  where  possession  of  the 
property  had  been  given  to  the  husband  and  wife. 

An  agreement  by  a  person  having  no  estate,  to  get  a  lease 
must  be  in  writing  (5  C.  P.  9);  and  see  1  C.  P.  D.  35  ;  10 
C.  P.  402,  as  to  what  is  an  interest  in  land. 

If  the  agreement  can  or  might  be  performed  within  a  year, 
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no  writing  is  necessary  (9  Ex,  1) ;  and  a  parol  agreement,  if 
executed,  is  binding  (9  Ex.  307). 

The  agent  need  not  be  appointed  or  authorized  by  writing 
(4  Ch.  548 ;  2  Ph.  266 ;  4  M.  &  Cr.  134 ;  4  East,  577) ; 
but  the  agent  must  be  a  third  party,  and  not  the  other  prin- 
cipal (6  Q.  B.  721).  A  letter  to  the  agent  is  sufficient  (1 
C.  P.  1),  and  so  are  the  signed  instructions  to  the  telegraph 
clerk  (5  C.  P.  295) ;  an  estate  agent  is  not  considered  to 
have  authority  to  sell  real  estate,  unless  specially  authorized 
(19  Eq.  108). 

The  17th  section  of  the  act  also  provides  that  no  contract 
for  the  sale  of  goods,  wares  and  merchandizes  of  ten  pounds 
value  or  upwards  (although  immediate  delivery  is  not  intended 
or  is  impossible,  9  Geo.  IV.  c.  14,  s.  7),  is  good,  unless  the 
buyer  accepts  and  actually  receives  part  of  the  goods  sold,  or 
gives  something  in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  some  note  or  memorandum  in  writing  of  the 
bargain  be  made  and  signed  by  the  ■party  to  be  charged, 
or  their  agents  thereunto  lawfully  authorized.  As  to 
what  is  a  sufficient  receipt  within  this  section,  see  1 
C.  P.  D.  35. 

A  parol  agreement  is  not  sufficient  to  rescind  a  written 
one,  which  the  statute  requires  to  be  in  writing  (2  Ex.  135  ; 
1  Ex.  117);  but  such  an  agreement  maybe  effectual  to  some 
extent  (2  Q.  B.  275,  and  9  East,  351);  and  there  may  be  a 
collateral  parol  agreement,  as  to  keep  down  rabbits  (6  Ex. 
70;  8  Ch.  756;  10  Q.  B.  174),  to  put  premises  in  repair 
(43  L.  J.,  Ex.  241),  or  to  build  (20  Eq.  444). 

The  7th  section  of  the  same  act  also  requires  trusts  of 
lands,  tenements,  or  hereditaments  (except  those  arising, 
transferred,  or  extinguished  by  implication  of  law  (sect.  8)  ),  to 
be  proved  by  a  signed  writing  or  will ;  and  aU  assignments 
of  trusts  require  a'signed  writing,  deed  or  will  (sect.  9). 

The  9  Geo.  IV.  c.  14,  also  requires  acknowledgments  and 

promises  for  keeping  debts  alive  to  be  in  writing,  signed  by 

"  the  party  chargeable  (sect.  1),  or  his  agent  (19  &  20  Vict. 

c.  97)  ;  and  confirmation  of  promises  made  by  infants  must  be 
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by  writing,  signed  by  the  party  to  be  charged  (sect.  5)  ;  and 
see  p.  80  supra;  and  so  also  must  representations  of  character 
and  credit  (sect.  6  ;  9  Q.  B.  301). 

Under  the  Statute  of  Frauds,  the  writing  must  contain 
the  terms  and  subject-matter  of  the  agreement  with  certaiaty, 
for  they  cannot  be  supplied  by  parol  evidence,  as  the  admis- 
sion of  such  evidence  would  let  in  all  the  mischiefs  intended 
to  be  guarded  against  by  the  statute ;  but  a  letter  which 
shows  these  requisites  is  sufficient,  if  it  affi)rds  a  fair  inference 
that  the  agreement  is  concluded;  and  although  the  parties 
must  be  named  or  described  (20  Eq.  11,  412;  18  Eq.  Ij 
6  Eq,  218  ;  27  L.  J.,  Q.  B.  1),  it  is  not  necessary  that  the 
agreement  should  be  signed  by  both  parties,  provided  the 
other  party  has  accepted  it,  for  the  statute  only  requires  the 
signature  of  the  party  to  be  charged. 

Even  where  there  is  no  statute  preventing  the  contract 
from  being  by  parol,  if  the  contract  is  agreed  upon,„  and 
reduced  to  writing,  as  a  general  rule,  all  the  terms  must  be 
in  writing,  and  parol  evidence  will  not  be  admitted  to  add  to 
or  alter  them,  unless  such  parol  addition  or  alteration  was 
agreed  to  subsequently  to  the  written  agreement. 

The  consideration  must  also  in  cases  within  the  statute 
appear  from  the  writing,  except  that  by  the  19  &  20  Vict. 
c.  97,  s.  3,  the  consideration  for  or  of  a  guaranty  made 
after  the  29th  July,  1856,  need  not  be  stated  in  writing, 
although  the  whole  promise  must  be  (29  L.  J.,  C.  P.  301). 
Parol  evidence,  however,  of  the  consideration  is,  it  seems, 
admissible  in  aU  cases  (except  where  a  statute  requires  the 
contract  to  be  in  writing),  even  though  the  terms  of  the  con- 
tract are  in  writing  (1  J.  &  B.  280  et  seq. ;  1  B.  L.  M.  591). 
And  in  Martin  v.  Pycroft  (22  L.  J.,  Eq.  94),  specific  per- 
formance of  an  agreement  which  omitted  the  consideration 
was  decreed,  on  the  plaintiff  offering  to  pay  the  consideration 
agreed  upon  by  parol;  and  an  agreement,  if  good  in  other 
respects,  is  not  avoided  by  the  omission  of  a  verbal  provision, 
although  a  court  of  equity  will  refuse  to  act  unless  the  plain- 
tiff consents  to  the  performance  of  the  omitted  term. 
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The  word  "vendor"  in  a  contract  for  the  purchase  of  an 
estate  is  not,  it  seems,  of  itself  sufficient  (18  Eq.  4);  and 
although  "proprietor"  has  been  held  sufficient,  such  seems 
doubtful  (1  Q.  B.  D.  714;  20  Eq.  11,  412;  18  Eq.  1);  but 
if  the  contract,  particulars,  or  conditions  are  sufficient  to  show 
who  the  vendors  are,  that  will  do;  and  it  seems  the  signature 
of  an  agent  for  "the  vendors,"  without  naming  them,  would 
be  sufficient,  if  they  can  be  clearly  identified  (6  Eq.  218); 
and  the  surrounding  circumstances  of  the  case  are  always 
proveable  by  parol  (6  H.  L.  238;  5  C.  P.  9;  3  Ch.  508; 
29  L.  J.,  Q.  B.  256). 

As  soon  as  an  offer  is  unconditionally'acoepted,  it  becomes 
a  contract,  but  it  can  be  countermanded  at  any  time  before 
acceptance  (2  Ch.  D.  463;  4  Eq.  9);  posting  a  letter 
accepting  is  sufficient  (1  H.  L.  0.  381) ;  and  the  contract 
is  complete  from  the  time  of  posting  as  soon  as  the  letter  is 
received  (7  Ch.  587);  and  in  many  cases,  but  not  always,  the 
proof  of  posting  is  sufficient  without  proving  the  receipt 
(5  Ch.  302 ;  4  Ch.  323—330;  15  Eq.  18;  11  Eq.  86 ;  10  Eq. 
659);  any  addition  to  the  offer  must  be  specially  mentioned 
or  agreed  to  (5  H.  L.  64;  9  Ch.  392;  1  Ex.  342;  26  L.  J., 
C.  P.  143) ;  and  an  acceptance  with  terms  or  matters  to  be 
arranged  is  not  a  sufficient  acceptance  ( 10  C.  P.  102);  nor 
an  acceptance  of  a  lease  without  the  time  of  its  commence- 
ment appears  (7  Ch.  406);  an  advertisement  wiU  sometimes 
be  held  to  constitute  a  contract  with  the  person  who  acts 
thereon  (8  Q.  B.  286;  4  B.  &  Ad.  621). 

The  signature  of  the  person  contracting  need  not  be  at  the 
foot  or  end  of  the  agreement,  but  may  be  in  any  part  thereof 
(31  L.  J.,  Ex.  337;  30  L.  J.,  Ex.  254),  but  it  must  govern  the 
document  (10  Ex.  126;  5  Q.  B.  574;  2  Ch.  127);  and  the 
agreement  may  even  be  proved  by  a  signed  letter  which 
objects  to  the  agreement  (1  C.  P.  407 ;  30  L.  J.,  C.  P.  450)  ; 
a  printed  name  or  signature  is  sufficient  (2  M.  &  S.  286 ; 
3  C.  P.  28;  32  L.  J.,  Prob.  122);  and  the  name  or  signature 
may  be  written  with  pencil,  or,  it  seems,  with  any  other 
material- (5  B.  &  C.  234). 
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In  some  cases  the  person  signing  may  be  the  agent  of  both, 
as  Auctioneer  or  Broker  (4  B.  &  Ad.  443),  but  not  generally 
(10  Ex.  126). 

Although  as  above  mentioned  the  whole  terms  of  the 
agreement  must  be  written,  the  law  in  some  cases  will  imply 
some  of  them,  as  in  a  lease,  a  covenant  for  quiet  enjoyment; 
and  in  an  agreement  to  take  a  business  and  pay  so  much 
yearly,  an  agreement  to  carry  on  the  business  (32  L.  J., 
C.  P.  254),  and  on  giving  up  goods  to  indemnify  in  respect 
of  them  (10  C.  P.  196);  but  it  will  not,  it  seems,  imply  an 
agreement  that  thfe  work  agreed  to  be  done  can  be  done 
(9  Ex.  163;  10  Ex.  112;  10  C.  P.  1). 

Parol  evidence  is  always  admissible  to  show,  not  only  the 
surrounding  circimistances,  but  also  the  position  of  the 
parties,  and  to  explain  technical  terms  and  words  of  art  and 
similar  matters (2  Pro.  8;  5  C.  P.  380,  727),  such  as  the 
meaning  of  shipment  "in  June  or  July,"  or  "from  six  to 
eight  weeks"  (7  C.  P.  530;  9  C.  P.  20). 

As  to  foreign  documents,  parol  evidence  is  also  required 
to  explain  (1)  the  meaning  of  the  words  (or  translation); 
(2)  the  terms  of  art;  (3)  the  law  of  the  country;  (4)  their 
rules  of  construction  (33  L.  J.,  Eq.  129). 

There  are  three  cases  in  which  equity  will  enforce  a  con- 
tract, required  by  statute  to  be  in  writing,  notwithstanding  it 
is  only  by  parol. 

1st.  Where  it  was  prevented  from  being  reduced  into 
writing  by  the  fraud  of  one  of  the  parties,  and  its  terms 
can  be  satisfactorily  shown  (Sto.  768;  16  Eq.  182;  35  B. 
208). 

2nd.  Where  the  agreement  is  admitted  by  the  answer  or 
defence  of  the  defendant,  and  the  statute  is  not  by  such 
answer  or  defence  insisted  upon  as  a  bar;  for  here  tihere  can 
be  no  fraud,  and  the  defendant  is  considered  as  having  waived 
the  statute,  and  has  by  his  answer  given  signed  evidence  of 
the  agreement.  In  this  case  the  plaintiff's  bill  or  claim 
should  set  out  the  whole  agreement  correctly,  and  if  such  has 
not  been  done,  the  bill  or  claim  should  be  properly  amended. 
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in  accordance  with  the  agreement  admitted  by  the  defendant 
(Sto.  755—757;  IJ.  &  B.  302). 

3rd.  Where  there  has  been  a  part  performance  and  the 
terms  of  the  agreement,  as  finally  settled,  can  be  clearly  made 
out  by  satisfactory  evidence.    • 

Acts  which  are  merely  introductory  or  ancillary  to  the 
contract  are  not  deemed  a  sufficient  part  performance,  but 
they  must  be  such  as  are  clearly  and  exclusively  referable  to 
a  complete  agreement,  and  have  been  done  in  part  execution 
of  its  substance,  so  as  to  place  the  performer  in  a  situation  in 
which  he  would  suffer  an  injury,  if  the  other  party  was  not 
fully  to  perform  his  part;  the  ground  on  which  equity  inter- 
feres is,  that  otherwise  it  would  be  allowing  him,  who  had 
permitted  such  part  performance,  to  injure  another  by  a  fraud 
which  the  statute  was  intended  to  prevent.  Hence  a  deposit- 
ing, securing,  or  paying  of  the  purchase-money  is  not  suffi- 
cient, because  the  money  can  be  recovered  back  at  law;  nor 
will  the  delivery  of  an  abstract  of  title,  giving  directions  for 
conveyances,  going  to  view  the  estate,  fixing  on  a  valuer, 
making  valuations,  registering  conveyances,  and  acts  of  a  like 
preliminary  or  equivocal  character,  be  considered  sufficient ; 
but  taking  possession  with  the  vendor's  consent,  or  making 
improvements,  or  expending  money  on  the  property,  is  suffi- 
cient (Sto.  759—762;  1  J.  &  B.  306;  S.  V.  &  P.  150) ;  and 
consequently  where  a  leasehold  estate  was,  in  pursuance  of  a 
verbal  promise  before  marriage,  afterwards  given  up  to  the 
husband  of  the  owner's  daughter,  and  the  husband  improved 
the  same,  such  was  held  sufficient  (22  L.  J.,  Eq.  419). 
Laying  out  money,  and  also  payment  of  ground-rent,  has  been 
held  sufficient  (19  Eq.  175,  547),  while  payment  of  increased 
rent  has  been  held  not  so  (1  Ch.  35 ;  and  see  hereon  2  P.  C. 
135;  30  B.  419;  6  Ch.  551). 

At  law  evidence  of  parol  variations  of,  or  additions  to, 
agreements,  which,  by  statute,  require  writing,  are  generally 
inadmissible ;  and  though  it  is  in  a  few  instances  allowed  in 
equity,  as  also  at  law,  as  a  change  of  route  notified  to,  and 
assented  to,  by  the  other  (10  Q.  B.  140),  or  giving  time 
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(10  C.  P.  598  ;  2  Ex.  135) ;  tlie  variation  or  addition  must 
be  shown  by  the  strongest  proofs,  and  must  have  been  subse- 
quent to  and  not  part  of  the  original  transaction,  except  in 
case  of  a  collateral  agreement  (see  infra,  215)  ;  and  generally 
is  only  allowed  to  be  used  by  a  defendant  in  resisting  a  spe- 
cific performance,  and  not  by  the  person  seeking  one,  for 
the  statute  does  not  say  that  a  written  agreement  shaU  bind, 
but  only  that  a  parol  one  shaU  not.  ^ 

Where,  however,  an  omission  has  occurred,  or  an  altera- 
tion been  prevented  through  fraud,  parol  proof  thereof  is 
allowed,  as  well  as  where  the  plaintiff  seeks  a  specific  per- 
formance of  a  contract,  with  parol  variations  or  additions, 
which  the  defendant  has  admitted  or  set  up,  or  there  has  been 
such  a  part  performance  of  the  parol  portion  of  the  agreement, 
as  would  enable  the  court  to  decree  a  specific  performance  in 
the  case  of  an  original  agreement ;  and  also  in  cases  which  do 
not  come  within  the  statute,  where  there  has  been  a  clear 
omission  or  addition  by  mistake  (Sto.  770). 

Previously  to  the  amalgamation  of  law  and  equity,  part 
performance  was  looked  at  differently  at  law  and  in  equity 
(15  li.  J.,  C.  P.  245);  and  in  some  cases  the  alteration 
had  the  effect  of  making  a  new  agreement,  which  required 
writing  (10  Ex.  195,  235). 

So,  where  a  person  intends  to  make  some  provision  or  gift 
for  another's  benefit,  but  desists  from  doing  so  in  consequence 
of  some  other  person  promising  to  carry  into  effect  such  in- 
tention, such  promise  will  be  enforced.  Thus,  where  a  testator 
meant  to  fell  timber  for  securing  portions  for  his  younger 
children,  but  on  the  request  of  his  eldest  son  not  to  do  so,  and 
a  promise  by  him  that  he  would  give  the  value  to  his  brothers 
and  sisters,  desisted,  and  the  son  after  his  father's  death  re- 
fused to  perform  his  promise,  he  was  compelled ;  and  where 
an  executor  promised  a  testator  that  he  would  pay  a  legacy, 
and  requested  the  testator  not  to  put  it  in  the  will,  such  pro- 
mise was  held  binding  (Sto.  781).  Corporations,  except  for 
purposes  of  every-day  occurrence  and  similar  matters  (20  Eq. 
412;  1  Q.  B.  620)  must  contract  under  seal,  or  in  the  manner 
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directed  or  permitted  hj  the  act  or  charter  under  which  they 
are  incorporated^  and  the  governors  or  directors  must  act 
together  as  a  board  (2  Ex.  158),  but  they  may  be  bound  by 
acquiescence  (7  Ch.  562;  10  Eq.  678),  or  by  acting  on  a 
contract,  but  not  merely  suing  thereon  (9  Ex.  13;  1  Ch.  35). 
If  the  seal  has  been  affixed  it  will  be  deemed  to  have  been 
done  properly  until  the  contrary  is  shown  (4  B.  &  Ad. 
315). 

4th.  Contracts  must  also  be  certain  and  fair,  and  such  as 
the  law  allows;  and  therefore,  no  relief  can  be  given  where  the 
terms  of  the  agreement  have  not  fuUy  been  arranged,  or  can- 
not satisfactorily  be  shown. 

A  misdescription  in  important  particulars  wiU  be  fatal, 
but  it  is  otherwise  if  the  misdescription  is  in  slight  particu- 
lars, and  there  is  sufficient  to  show  what  is  the  real  subject- 
matter  of  the  contract,  and  the  intention  of  the  parties. 

An  acceptance,  subject  to  a  contract  to  be  prepared,  has 
been  held  not  sufficient  (26  L.  J.,  Eq.  619),  and  so  has  an 
agreement  for  a  lease  without  stating  the  duration  of  the 
lease  (27  L.  J.,  Q.  B..143),  or  the  commencement  (13  Eq. 
191 ;  7  Ch.  400) ;  and  although  there  must  be  some  certainty 
as  to  what  is  to  be  excepted  from  an  agreement  or  lease 
(20  Eq.  492),  the  exception  of  a  certain  number  of  acres, 
though  the  lands  are  not  specified,  is  good  (28  L.  J.,  Eq.  817). 

If  the  price  of  the  property  or  the  matter  is  to  be  settled 
by  arbitration,  no  specific  performance  can  generally  be  had 
until  the  price  has  been  so  settled  or  the  award  made  (2  Ch. 
43;  28  L.  J.,  Eq.  230,  184; -22  L.  J.,  Eq.  876—901; 
18  V.  328 ;  14  Y.  400 ;  and  17  &  18  Vict.  c.  125,  as  to 
appointing  arbitrators). 

If,  however,  there  has  been  acquiescencfe,  and  great  injury 
would  arise  fi:om  not  enforcing  an  agreement  of  which  all 
the  terms  are  not  arranged,  the  court  will  enforce  it  (29  L.  J., 
Eq.  218). 

Where  the  contract  contains  words  of  option,  the  person 
who  has  to  do  the  act,  or  the  first  part  thereof,  has  generally 
the  option  (5  Taunt.  338),  in  a  loan  for  six  or  nine  months, 
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the  borrower  (10  Q.  B.  264),  and  in  a  lease  for  seven  or 
fourteen,  the  lessee  (3  B.  &  P.  399). 

In  some  cases  a  performance  will  be  decreed,  not  according 
to  the  letter  of  the  agreement,  if  that  would  be  unconscien- 
tious, but  according  as  it  becomes  necessary  and  fair  by  the 
change  of.  circumstances  or  otherwise;  and  whenever  an 
agreement  is  not  fair  and  reasonable,  a  specific  performance 
win  not  be  compelled;  for  he  who  seeks  equity  must  do 
equity,  and  must  come  with  clean  hands ;  and  therefore  if  it 
can  be  shown  by  parol  or  other  evidence  that  there  has  been 
any  mistake,  omission,  rmreasonableness,  fraud,  sm-prise,  im- 
proper concealment,  misrepresentation,  or  unfairness,  or  the 
person  contracting  was  under  duress,  or  intoxicated,  or  im- 
posed upon  by  undue  influence  or  otherwise,  the  plaintiff's 
bUl  or  claim  wiU  be  dismissed ;  but  if  the  agreement  was  fair 
and  reasonable  when  made,  no  subsequent  increase  or  depre- 
ciation of  value  wiU  affect  it,  provided  the  parties  had  full 
knowledge  of  aU  the  circumstances  (Sto.  750 — 779):  thus 
the  court  refused  to  enforce  a  purchase  where  the  vendor  had 
not  informed  the  purchaser  that  the  coal  had  been  taken 
(6  Ch.  770). 

A  contract  also  will  not  be  enforced  in  equity  where  it  has 
become  incapable  of  being  substantially  performed  on  the  part 
of  the  person  seeking  relief,  or  it  would  be  useless  to  enforce  it, 
lex  neminem  cogit  ad  vana  seu  inutilia ;  or  where  its  perform- 
ance would  involve  a  breach  of  trust  ( Sto.  736),  or  it  cannot 
lawfully  be  performed,  or  it  is  againsb  public  policy,  or  the 
plaintiff  has  been  guilty  of  any  negligence  affecting  the 
essence  of  the  contract  (Sto.  771). 

Nor  will  it  be  enforced  where  there  is  a  substantial  defect 
in  the  title  to  the  whole  or  principal  part  of  the  property, 
not  remediable  before  the  decree,  or  the  character  or  condi- 
tion of  the  property  is  altered,  so  that  the  terms  agreed  on 
are  no  longer  applicable,  or  it  can  be  shown  that  by  fraud  or 
mistake  the  thing  bought  is  not  what  was  intended,  or  that 
material  terms  have  been  omitted,  or  it  can  be  proved  that 
there  has  been  a  subsequent  parol  variation,  or  if  on  any 
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other  account  it  would  be  inequitable  to  require  its  perform- 
ance (Sto.  750 — 787).  It  sbould,  however,  be  remembered 
that  at  law  impossibility  of  performing  an  agreement  is 
generally  no  defence  (6  Q.  B.  115). 

The  8  &  9  Vict.  c.  109,  s.  18,  makes  void  gaming  contracts, 
except  subscriptions  for  the  winners  of  lawful  games ;  and 
money  deposited  may  be  recovered  back  on  repudiating  the 
wager  (5  C.  P.  271 );  and  a  biU  given  for  money  won  on  the 
hop  duty,  though  without  consideration,  is  not  fraudulent 
or  illegal,  and  a  bond  fide  endorsee  can  recover  upon  it 
(24  L.  J.,  Q.  B.  293). 

Simony  avoids  the  contract  (see  hereon  13  Ann.  c.  11  ;  3 
H.  L.  17  ;  31  L.  J,,  Eq.  817 ;  Bac.  Abr.  234);  the  question  of 
right  to  present,  &c.  was  tried  by  "  quare  impedit"  and 
"  duplex  querela  "  (4  Ex.  242). 

Contracts  and  assignments  likewise,  which  involve  main- 
tenance or  champerty,  or  the  buying  of  pretended  titles,  will 
not  be  upheld  in  equity  (Sto. '1049). 

Maintenance  is  properly  an  officious  intermeddling  in  a 
suit  which  in  no  way  belongs  to  one,  by  assisting  either  party 
with  money  or  otherwise  to  prosecute  or  defend;  and  a  con- 
tract in  consideration  of  money  which  is  advanced  before 
any  suit  has  been  commenced,  for  the  purpose  of  carrying 
one  on,  although  not  maintenance,  savours  so  of  it,  that  it 
will  not  be  enforced. 

Champerty,  which  is  a  species  of  maintenance,  is  a  bargain 
between  a  plaintiff  or  defendant  and  another  {campum  par- 
tire),  or  to  divide  the  property  in  litigation  between  them  in 
case  of  success,  in  consideration  of  the  other  carr3ring  on  the 
proceedings  at  his  own  expense,  or  otherwise  assisting  in  the 
expenditure. 

Except  in  the  case  of  father  and  child,  an  heir  apparent, 
a  husband,  or  a  master  and  servant,  and  the  like,  main- 
tenance is  forbidden  both  by  common  and  statute  law,  as 
tending  to  keep  alive  strife  and  contention,  and  to  pervert 
the  remedial  process  of  the  law  into  an  engine  of  oppression. 
See  hereon  30  L.  J.,  C.  P.  217;    26  L.  J.,  Q.  B.  65; 
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8  M.  &  W.  691  ;  5  C.  P.  744 ;  1  Ch.  St.  422 ;  5  Bac.  Abr. 
250  ;  and  as  to  wliat  relationship  or  interest  will  be  sufficient, 
8  Q.  B.  112  ;  and  as  to  the  right  of  the  next  of  kin  to 
impeach  a  lunatic's  deed  or  contract,  10  Ch.  192. 

Although  a  solicitor  cannot  purchase  from  his  client  the 
subject-matter  of  a  suit  (26  L.  J.,  Q.  B.  121),  he  can  take 
a  mortgage  of  it  for  past  advances  (2  Ch.  164 ;  29  L.  J., 
Q.  B.  128) ;  and  see  now  the  Solicitors'  Act,  1870  (1  Ch. 
D.  573).  Where  a  solicitor  has  agreed  to  prosecute  a  suit 
on  having  half  what  was  recovered,  the  court,  after  reviewing 
the  authorities,  gave  relief  to  the  client  but  without  costs 
(4  Eq.  432). 

The  legislature  has  made  various  provisions  respecting  life, 
marine,  and  other  insurances  particularly  to  prevent  persons 
who  are  not  interested  from  affecting  them  (14  Geo.  III. 
c.  48  ;  30  Vict.  c.|,23) ;  and  the  name  of  the  person  interested 
in  a  life  assurance  must  be  mentioned  (4  Q.  B.  622) ;  and 
a  marine  insurance  cannot  be  assigned  after  assignor's  interest 
in  the  property  insured  has  ceased  (10  Q.  B.  249) ;  as  to 
what  is  an  insurable  interest,  10  Q.  B.  609 ;  1  App.  713. 

Life  assurances  were  not  formerly  assignable  at  law,  but 
are  now  made  so  by  31  &  32  Vict.  c.  86. 

The  statute  of  32  Hen.  VIII.  c.  9,  also  prohibits  the  pur- 
chase of  any  mere  or  pretended  right  to  hereditaments, 
unless  the  seller,  or  those  from  whom  he  claims,  have  been 
in  possession  of  the  estate,  or  the  reversion  thereof,  or  taken 
the  rents  thereof  for  one  year  before  the  sale,  unless  the  pur- 
chaser is  in  lawftil  possession,  and  then  he  may  buy  in  any 
pretended  right;  and  he  will  not  in  any  case  be  affected 
without  he  bought  it  with  notice  (S.  V.  &  P.  422). 

Equity,  also,  will  not  in  general  enforce  contracts  or  assign- 
ments of  mere  naked  rights  to  litigate,  or  those  which,  from 
their  very  nature,  are  incapable  of  benefiting,  except  by  the 
institution  of,  or  otherwise  by  means  of  a  suit, — such  as  a 
mere  naked  right  to  set  aside  a  conveyance  for  fraud, — for 
here  there  is  no  interest  in  the  assignor,  but  what  will  result 
from  upsetting  an  interest  in  another. 
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If,  however,  there  is  any  actual  interest  in  the  assignor, 
independent  of  litigation,  no  objection  of  this  kind  arises;  for 
al);hough  its  enforcement  may  require  continued  litigation, 
yet  the  parties  may  possibly  arrange  the  matter  without 
further  strife;  and  it  seems  that  maintenance,  champerty, 
and  the  buying  of  pretended  titles,  only  applies  where  there 
is  an  adverse  right  claimed  under  a  title  independent  of  and 
not  in  privity  with  that  of  the  .assignor  or  vendor,  and  not  to 
cases  in  which  an  adverse  right  is  claimed  under  a  title  in 
privity  with  that  of  the  assignor  or  vendor,  or  in  trust  for 
him  (Sto.  1040  c,  1048,  n.) ;  for  a  person  may  take  an  as- 
signment of  the  whole  interest  of  another  in  a  conti-act  or 
security,  or  other  property  which  is  in  litigation,  provided 
he  do  not  agree  to  pay  the  costs  or  make  advances  beyond 
the  mere  support  of  the  interest  which  he  has  so  acquired. 

Thus  an  equitable  interest  under  a  contract  (although  dis- 
puted) for  the  purchase  of  property  may  be  sold,  and  in  such 
case  the  original  purchaser  becomes  in  equity  a  trustee  for 
the  sub-purchaser,  and  must  allow  him  and  his  assigns  to 
use  his  name  in  legal  proceedings  for  the  enforcement  of  the 
contract ;  and  such  sub-purchaser,  without  entering  into  any 
agreement  for  the  purpose,  must  indemnify  the  original  pur- 
chaser for  aU  acts  which  he  must  do  for  the  assignee's  benefit 
(Sto.  1050,  1051);  and  such  sub-purchaser  can  in  general 
compel  the  vendor  to  convey  to  him  instead  of  the  original 
purchaser ;  and  so  a  creditor  may  assign  his  interest  in  a 
debt,  although  proceedings  have  been  commenced  for  its  re- 
covery (Sto.  1052);  and  whienever  a  person  becomes  assignee 
of  a  contract  while  it  appears  good,  such  assignee  can  upset 
it,  if  it  is  afterwards  discovered  to  have  been  tainted  with 
fraud  (17  L.  J.,  Eq.  289). 

In  order  to  prevent  the  multiplying  of  actions  and  suits, 
no  possibility,  right,  title,  or  thing  in  action  could,  by  the 
common  law,  be  granted  or  assigned  (except  to  and  by  the 
crown  ( Sto.  1039)  ) ;  and  although  this  rule  in  most  cases 
continued  at  law  until  the  Judicature  Acts,  1873,-  1875, 
altered  it,  certain  exceptions  have  at  various  times  been  made. 
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Thus,  under  the  bankrupt  and  insolvent  statutes,  choses  in 
action  and  other  rights  of  the  bankrupt  or  insolvent  become 
vested  in  the  assignees  or  trustees,  and  under  the  Bankruptcy 
Act,  1869,  the  assign  of  the  bankrupt's  credits  can  sue  in 
his  own  name  (7  C.  P.  743) ;  and  although  it  seems  an 
agreement  could  not  be  made  to  pay  a  third  party  so  as  to 
enable  him  to  sue  at  law  (30  L,  J.,  Q.  B.  265),  a  third 
party  can  under  the  8  &  9  Vict.  c.  106,  take  the  benefit  of  a 
covenant  and  sue  for  its  breach;  and  bail  bonds  given  to  the 
sheriff  can  be  assigned  to  the  execution  creditor;  and  in 
favour  of  trade,  negotiable  and  other  mercantile  securities, 
as  promissory  notes  and  biUs  of  exchange,  are  transferable. 

Choses  in  action,  however,  are,  or  at  least  were  generally  not, 
without  the  party  liable  assents,  so  as  to  enable  the  assign  to 
maintain  a  direct  action  against  him  on"  the  implied  promise 
which  results  fi:om  such  assent ;  and  therefore,  when  it  was 
wished  to  give  a  third  person  the  benefit  of  a  bond  or  debt, 
such  transaction  was  carried  into  effect  by  giving  such  person 
a  power  of  attorney  to  sue  the  debtor  in  the  name  of  the 
original  creditor,  and  whenever  that  was  done  for  a  valuable 
consideration  the  courts  of  law  would  not  aUow  a  revocation 
of  such  power,  and  fi-equently  otherwise  recognized  and  pro- 
tected the  rights  of  such  person ;  and  now  under  the  Judica- 
ture Act  an  absolute  assignment  of  a  debt  is  allowed  (see 
supra,  p.  32). 

At  law  also  the  benefit  of  covenants  and  conditions  which 
run  with  or  relate  to  the  land  can  be  claimed  by  or  against  the 
assigns  thereof  (see  32  Hen.  VIII.  c.  34  ;  4  J.  &  B.  420); 
also  by  the  assign  of  part  of  the  reversion  (22  &  23  Vict. 
c.  35,  s.  3) ;  also  by  the  assign  of  an  estate  by  estoppel,  even  if 
the  assignment  shows  the  want  of  title  (28  L.  J.,  Ex,  306) ; 
and  by  8  &  9  Vict.  c.  106,  contingent,  executory  and  fiiture 
interests  and  possibilities,  coupled  with  an  interest,,  and  also 
rights  of  entry  in  tenements  or  hereditaments,  are  (since  the 
1st  of  October,  1845)  alienable  at  law  by  deed,  and  even 
previously  some  contingencies  and  other  contingent  interests 
in  hereditaments  could  pass  by  way  of  estoppel  (Sto.  1040 ; 
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Shelf.  E.  p.  311);  and  persons  not  parties  could  always 
claim  and  sue  under  deeds  poll ;  and  though  assigns  could 
not  generally  sue  on  English  debentures,  it  seems  they  could 
■on  foreign  ones  (10  Ex.  76;  8  Q.  B.  374  ;  3  B.  &  C.  45). 

It  has  been  held  that  an  expectancy  as  heir  presumptive 
or  apparent  is  not  an  interest  or  possibility  which  can  be 
assigned ;  but  a  person  may  contract  that  if  he  should  become 
possessed  of  particular  property,  or  property  from  a  particular 
person,  he  will  assign  it  (2  P.  "W  .182—191 ;  8  Sim.  525  ;  2 
iSp.  852,  n.) 

In  equity  transfers  and  assignments  for  valuable  con- 
siderations of  choses  in  action,  trusts,  possibilities,  and  con- 
tingent interests  both  in  real  and  personal  estate,  and  even 
mere  expectancies  of  heirs,  were  and  are  still  frequently 
supported  (Sp.  865)  ;  for  such  transfers  are  considered  either 
as  a  permission  to  act  as  the  agent  or  attorney  of  the  other 
in  recovering  the  matter  transferred,  even  though  there  is  no 
express  power  of  attorney,  or  as  a  contract  entitling  the 
assign  to  sue  in  equity  in  his  own  name  and  enforce  the 
right  directly  against  the  person  withholding  it,  whether 
such  person  has  assented  or  not,  making  the  assignor  (except 
where  his  interest  was  only  equitable,  or  has  been  completely 
assigned)  a  party  to  the  proceedings  as  weU  as  the  person 
against  whom  relief  is  sought  (Sto.  1040 — 1057).  Where, 
however,  the  assign  has  no  difl&culty  in  recovering  the  right 
at  law,  or  can  better  do  so  there  by  suing  in  the  assignor's 
name,  he  should  not  apply  to  the  court  of  equity  (Sto. 
1057  b.) 

Assignments  of  contingent  interests,  possibilities,  and  ex- 
pectancies, are  treated  in  equity  as  contracts  to  assign  as 
soon  as  the  interest  becomes  vested,  and  wiU  then  be  enforced, 
and  anything  said  or  done  with  the  design  of  appropriating 
a  chose  in  action,  or  right,  in  favour  of  another,  amounts  to 
an  equitable  assignment  (1  Ch.  25 ;  34  L.  J.,  Eq.  641  ; 
18  V.  140) ;  but  a  mere  promise  to  pay  out  of  a  fiind  when  it 
arises  is  not  sufficient  (19  Eq.  74;  4  C.  P.  660;  5  H.  39). 

Notice  of  the  assignment  should  immediately  be  given  to 


ASSIGNMENT  OF  CHOSES  IN  ACTION.  227 

the  debtor  or  person  in  possession  of  the  right  or  property, 
whether  as  trustee  or  otherwise,  or  a  subsequent  assignee  by 
giving  notice  may  obtain  priority,  or  the  debt,  right  or 
interest  may  be  previously  paid  or  discharged,  which,  after 
notice,  could  not  be  done,  to  the  injury  of  the  assignee  (Sto. 
1047). 

Formal  notice  is  not  required  (3  Ch.  555 ;  1  Eq.  121 ; 
34  L.  J.,  Bk.  6),  nor  is  written  notice  (18  C.  P.  319),  and 
the  mere  knowledge  of  the  trustee,  or  notice  by  advertise- 
ment, seems  sufficient  in  case  of  assignments  by  insolvency 
(3  Ch.  488,  overruling  4  Eq.  232  ;  and  see  5  Eq.  88)  ;  and 
notice  to  an  official  liquidator  is  sufficient  without  an  order 
(5  Eq.  284 ;  3  C.  P.  235),  and  so  is  notice  to  one  trustee 
(2  Cr.  &  M.  281),  even  if  he  is  also  beneficiary  (31  L.  J., 
Eq.  1) ;  and  notice  to  the  trustee  after  a  fund  has  been  paid 
into  court  under  the  Trustee  Relief  Acts  is  sufficient  without 
a  stop  order  (31  L.  J.,  Eq.  633),  but  a  stop  order  should  be 
obtained ;  and  notice  before  a  fund  comes  into  existence  does 
not,  it  seems,  affect  priorities  (8  Ch.  76  ;  7  Ch.  109 ;  33 
L.  J.,  Eq.  491 ;  31  L.  J.,  Eq.  655  ;  30  L.  J.,  Eq.  641). 

Notice  of  a  security  is  only  good  as  to  the  amount  thereof, 
and  on  a  fiirther  advance  being  made  further  notice  is 
required  (22  B.  483  ;  21  B.  430) ;  and  on  new  trustees  of 
a  fimd  being  appointed  notice  should  be  given  to  them,  as  it 
may  turn  out  that  the  previous  notice  would  not  be  effectual 
(16  Eq.  80).  As  to  the  effect  of  want  of  notice,  as  between 
a  special  and  general  assignee,  see  31  L.  J.  624  ;  25  L.  J., 
Eq.  862. 

A  trustee  who  on  receiving  notice  of  a  charge  is  silent  as 
to  his  having  one,  does  not  thereby  lose  it  or  his  priority 
(4  Ch.  D.  101).  The  notice  of  an  assignment  of  debt  or  other 
chose  in  action  under  the  Judicature  Act,  1873,  must  be  in 
writing. 

Not  only  is  the  assignee  of  a  chose  in  action  entitled  to  all 
the  remedies  of  the  assignor,  but  takes  also  subject  to  all  the 
equities  it  was  liable  to  in  his  hands ;  for  the  assignor  cannot 
generally  give  more  than  he  possesses,  so  that  any  vice  which 
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affected  the  property  in  the  assignor's  hands  will  also  affect  it 
in  the  assignee's,  whatever  may  have  been  the  consideration 
for  the  assignment;  and  any  defence  which  could  be  pleaded 
at  law  against  an  action  brought  by  the  assignor  can  generally 
be  still  pleaded,  although  the  action  is  for  the  benefit  of  the 
assignee ;  and  so  if  the  assignee  seeks  equity,  he  can  only  be 
relieved,  subject  to  the  original  equities,  although  he  had  no 
notice  of  them  (3  H.  L.  C.  702  ;  29  L.  J.,  Eq.  902)  ;  and  it 
has  been  held  that  the  sub-mortgagee  of  a  fund  in  court  took 
his  mortgage  subject  to  the  right  of  the  original  mortgagee 
to  upset  the  original  security  for  fraud  (21  L.  J.,  Eq.  545. ; 
29  L.  J.,  Eq.  903).  An  executor,  however,  it  seems,  would 
not  be  allowed  to  set  off  against  the  assignee  of  a  legacy  a 
debt  incurred  without  reference  to  such  legacy  (Sp.  863 — 
865). 

As  a  general  rule,  the  equities  must  be  such  as  arose  before 
notice  of  the  assignment  (2  C.  P.  593) ;  and  where  the 
property  is  assignable  at  law,  as  where  the  payment  in  a 
bond  or  debenture  is  to  "  bearer,"  or  the  property  is  in  the 
nature  of  a  bill  or  other  negotiable  security,  the  assignee  is 
not  liable  to  the  equities  (3  Ch.  154,  355  ;  6  Eq.  344  ;  4  Q.  B. 
44) ;  and  in  some  cases  the  right  to  the  equity  may  be  lost. 
or  discharged  by  the  acts  or  admissions  of  the  obligor  or 
person  liable,  or  by  his  laches  or  conduct  (19  Eq.  302  ;  3  Ch. 
355,  758  ;  10  Eq.  458 ;  4  Ex.  387).  The  purchaser  of  an 
overdue  biU  is  liable  to  the  equities  (5  Ch.  358 ;  6  Eq. 
344);  and  as  to  an  assign  of  a  Lloyd's  bond  see  11  Eq. 
137,  and  a  holder  of  Imperial  Land  Company's  bonds,  11 
Eq.  478. 

A  person  who  agrees  to  sell  or  demise  real  property  under- 
takes thereby  that  he  has  a  right  and  title  to  do  so,  and 
must  show  the  same  if  required ;  but  after  a  conveyance  the 
purchaser,  lessee,  or  other  grantee,  must  generally  rest  upon 
the  covenants  in  his  deed,  if  the  title  turns  out  bad,  unless 
there  is  fi:aud,  in  which  case  proceedings  can  be  taken  for 
relief  in  respect  of  the  fraud  which  has  been  committed,  and 
in  special  cases  also  proceedings  can  be  taken  on  the  con- 
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tract  (2  Ex.  72  ;  2  H.  L.  149  ;  10  C.  P.  334;  4  Price,  135) ; 
and  it  must  be  remembered  that  the  covenants  of  a  vendor 
are  Kmited  to  his  own  acts  and  defaults,  and  to  what  he  had  or 
for  his  own  acts  or  defaults  could  have  had  (33  L.  J.,  Q.  B. 
275). 

In  purchases  o? goods,  caveat  emptor  applies,  and  without 
there  is  a  warranty  either  express  or  implied,  or  a  fraudulent 
representation  as  to  the  right  to  sell,  and  the  title  is  bad,  the 
purchaser  cannot  (after  paying  his  purchase-money)  have  any 
relief;  the  transaction  itself  may  imply  a  warranty  of  title 
when  it  does  not  of  quality  ;  and  when  the  purchaser  cannot 
inspect  the  property,  there  is  an  implied  warranty  of  its  being 
such  as  it  is  represented  to  be  (3  Q.  B.  197) ;  and  in  some 
cases  it  would  be  the  duty  of  the  vendor  to  set  right  a  pur- 
chaser who  is  clearly  labouring  under  a  mistake  (6  Q.  B. 
597). 

Pawnbrokers  only  impliedly  warrant  that  the  things  they 
sell  are  forfeited  pledges.  Tradespeople,  however,  are  gene- 
rally considered  as  impliedly  warranting  that  the  things 
are  proper  for  the  purposes  for  which  they  are  sold,  as  in  the 
case  of  victuallers,  that  their  goods  are  wholesome  (11  Jur. 
827;  5  Ex.  1). 

If  the  thing  sold  does  not  answer  the  description  of  that 
which  the  vendor  professes  to  sell,  as  when  a  bUl  turns  out 
to  be  forged,  or  not  to  be  a  foreign  biU  as  represented,  so  as 
to  be  good  unstamped,  the  price  can  be  recovered  back  (23 
L.  J.,  Q.  B.  65). 

If  the  property  is  lost  before  completion  of  the  contract,  it 
depends  on  the  particulars  of  the  contract  whether  the  price 
is  to  be  paid  or  not  (32  L.  J.,  Q.  B.  322 ;  6  CI.  &  F.  600 
—621). 

Before  a  party  to  a  contract  can  compel  the  other  side  to 
observe  their  part,  he  must  perform  such  portions  on  his  as 
are  precedent,  or  have  attempted  to  do  so. 

Thus  a  vendor  must  either  execute  the  conveyance  or 
offer  to  do  so,  before  bringing  an  action  for  the  purchase- 
money  ;  and  a  vendee  cannot  maintain  proceedings  for  a 
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breach  of  the  contract  before  tendering  a  conveyance  and 
the  purchase-money,  or  doing  something  equivalent  thereto, 
unless  something  has  occurred  which  has  waived  this.  In 
some  cases,  however,  as  in  a  building  agreement,  and  in  other 
cases  where  the  whole  agreement  cannot  be  done  contempo- 
raneously, the  builder  or  other  contractor  or  his  assigns  can 
enforce  tbe  parts  of  the  agreement  which  are  not  dependent 
on  the  other  parts  (8  Ch.  96  ;  and  see  supra,  p.  203). 

If,  also,  the  terms  of  an  agreement,  either  through  inca- 
pacity or  negligence,  have  been  unfulfilled  only  in  particulars 
not  of  the  essence  of  the  contract,  or  a  person  having  per- 
formed a  valuable  portion  of  an  agreement  is  by  accident, 
without  any  blame  on  his  part,  hindered  from  performing  the 
remainder,  and  is  not  in  statu  quo  as  to  the  part  performed, 
equity  will  decree  a  specific  performance,  provided  com- 
pensation can  be  given  for  the  injury  (if  any)  which  may 
have  occurred  from  the  non-performance. 

Where  also  a  purchaser  applies,  and  the  terms  have  not  been 
reasonably  compKed  with  on  the  part  of  the  vendor,  equity 
wiU  decree  the  purchaser  a  specific  performance  as  far  as 
possible  with  compensation ;  and  when  there  has  only  been 
a  slight  and  unimportant  misdescription  of  the  property,  the 
agreement  wiU  be  enforced  with  a  just  compensation  (Sug. 
V.  &  P.  23,  31). 

A  person  who  buys  an  estate  is  generally  entitled  to 
whatever  the  vendor  can  convey  (8  Eq.  424) ;  but  if  a 
husband  and  wife  contract  to  sell  the  wife's  estate,  a  specific 
performance  will  not  be  enforced  against  them,  even  of  the 
•husband's  interest  (5  Ch.  534). 

In  cases  of  error  in  the  description  or  particulars  of  the 
property  sold  a  vendor  (as  he  knows  or  could  have  known 
what  the  property  was)  is  in  a  far  different  position  to  a 
purchaser,  who  has  not  the  same  means  of  knowledge,  and 
consequently  a  vendor  cannot  enforce  specific  performance 
in  many  cases  in  which  a  purchaser  can. 

A  vendor  also  must  not  be  guilty  of  any  misrepresentation 
in  his  conditions  of  sale  (6  Ch.  1 ;  4  Ch.  230;  2  Ch.  21),  or 
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State  anything  which  misleads  (8  Ch.  118;  20  Eq.  50; 
1  Eq.  68) ;  and  if  a  person  sells  property  as  freehold,  which  is 
subject  to  building  or  other  like  covenants,  without  informing 
the  purchaser  thereof,  he  cannot  enforce  the  sale  (4  Q.  B, 
159) ;  nor  can  he,  if  part  of  building  land  is,  without  notice  to 
the  purchaser,  retained  for  a  public  house  (8  Eq.  100). 

The  vendor's  conditions  also  must  be  reasonable  (6  C.  P. 
121),  and  notwithstanding  the  title  is  limited,  the  purchaser 
may  show  that  the  vendor  has  no  title  except  where  his 
interest  is  only  sold  (9  Q.  B.  515:  1  Ch.  579 ;  21  L.  J., 
Eq.  760 ;  1  C.  M.  &  E.  117) ;  and  in  cases  of  sales  by  trus- 
tees the  conditions  must  not  be  depreciatory  (8  Ch.  902). 
Trustees,  however,  may  by  the  3rd  section  of  the  Vendor  and 
Purchasers  Act,  1874  (37  &  38  Vict.  c.  78),  sell  or  buy,  with- 
out excluding  the  application  of  the  2nd  section  of  that  act. 

In  sales  of  land  sixty  years'  title  was  considered  proper ; 
but  by  the  Vendor  and  Purchasers  Act,  1874,  that  is 
reduced  to  forty  years;  and  by  the  same  act  the  necessity 
of  showing  in  sales  of  leaseholds  the  freeholder's  or  lessor's 
title,  as  formerly  (5  Q.  B.  214;  1  C.  P.  45  ;  1  Ch.  469),  is 
taken  away,  and  other  regulations  are  also  made  respecting, 
contracts  for  the  sale  of  land  made  after  the  year  1874. 

In  a  purchase,  the  purchaser  prepares  and  tenders  the  con-, 
veyance  at  his  own  expense  (Sug.  V.  &  P.  561),  but  in  case 
of  a  lease,  the  lessor  does  so  and  the  lessee  need  not  (9  M.  & 
W.  482 ;  1  M.  &  W.  14).  In  many  places  the  expense  of 
the  lease  is  equally  divided  between  the  lessor  and  lessee ; 
but  in  London  it  seems  that  if  there  is  no  agreement,  the, 
lessee  pays  the  expense  other  than  that  of  the  counterpart,, 
which  is  paid  by  the  lessor  (8  Car.  &  P.  61),  as  well  as  the 
expense  of  the  licence  to  underlease  or  assign  when  necessary 
(5  Taunt.  249). 

In  the  sale  of  shares  on  the  Stock  Exchange  the  vendor 
need  not,  except  in  special  cases  (33  L.  J.,  Eq.  578), 
procure  the  consent  of  the  directors  to  the  transfer,  and  all 
he  has  to  do  is  to  deliver  signed  transfers  with  the  certificates, 
and  to  be  ready  to  concur  in   obtaining  the  company's: 
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consent  to  the  transfer  (28  L.  J.,  Q.  B.  286  ;    26  L.  J., 
C.  B.  185—287). 

The  purchaser  has  the  option  of  choosing  the  form  of  con- 
veyance, and  whether  it  be  by  one  or  more  deeds  (22  L.  J., 
Eq.  302) ;  but  if  the  property  is  subject  to  covenants  or  con- 
ditions they  must  appear,  and  that  even  where  the  purchaser 
had  not  at  the  time  of  the  contract  notice  thereof;  but  in  this 
case  the  purchaser  can  elect  whether  to  take  the  property  or 
not  (29  L.  J.,  Eq.  495 ;  1  De  Gex  &  Sm.  708)  ;  and  where 
property  is  sold  subject  to  charges  care  should  be  taken  as  to 
whether  the  purchaser  is  to  pay  the  charges  or  only  to  indem- 
nify against  them  (33  L.  J.,  Ex.  76). 

If  there  was  not  before  suit  any  tender  of  the  conveyance 
or  price,  or  proper  excuse  for  the  omission,  or  a  waiver 
(3  Q.  B.  729),  the  plaintiff,  though  succeeding,  may  have  to 
pay  costs;  and  a  tender  must  not  be  clogged  with  conditions 
(27  L.  J.,  Ex.  396),  although  it  may  be  accompanied  with  a 
protest  (7  Eq.  324  ;  1  C.  P.  596 ;  2  Car.  &  K.  13). 

If  the  vendor  wiU  not  or  cannot  complete,  the  purchpiser, 
unless  restrained  by  the  contract  (19  Eq.  422),  is  entitled  to 
a  return  of  his  deposit  with  interest,  and  the  costs,  charges 
and  expenses  which  he  has  necessarily  been  put  to  in  respect 
of  the  purchase;  but  in  cases  of  real  property  he  is  seldom 
(except  in  cases  of  fraud  or  deceit)  entitled  to  damages  for 
the  loss  of  his  bargain  (7  H.  L.  158 ;  5  C.  P.  295 ;  2 
W.  B.  1078  ;  10  B.  &  C.  416  ;  5  Q.  B.  315) ;  bui  if  a  pur- 
chaser or  lessee  is  evicted  after  the  conveyance  or  lease  is 
completed,  ftiU  damages,  it  seems,  are  given  (34  L.  J., 
C.  P.  201 ;   1  C.  P.  441). 

If  a  decree  is  obtained  for  specific  performance,  the 
damages  (if  any)  for  any  breach  of  the  contract  are  assessed 
by  the  court  on  reference  to  chambers,  and  no  action  at  law 
or  other  proceeding  can,  without  leave,  be  brought  for  them 
(25  L.  J.,  Eq.  105). 

Where  the  deposit  has  been  paid. to  the  auctioneer,  it  seems 
that  the  purchaser  cannot  recover  it  from  the  vendor,  even  if 
8uch  vendor  has  received  it  from  the  auctioneer  (S.T-  &  P. 
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48),  but  must  sue  the  auctioneer ;  and  so  when  the  solicitor 
receives  the  deposit,  he  will,  on  the  contract  going  off,  be 
liable  to  the  purchaser  for  it  (1  C.  P.  80). 

If  the  purchaser  will  not  complete,  the  deposit,  unless  there 
is  some  agreement  to  the  contrary  or  special  circumstance,  is 
forfeited  to  the  vendor  (10  Ch.  512;  8  Ex.  175;  3  C.  P. 
161 ;  33  L.  J.,  Eq.  134  ;  28  L.  J.,  Ex.  267) ;  and  in  a  late 
case  (1  Q.  B.  D.  714),  where  the  purchaser  refused  to  com- 
plete on  the  ground  that  there  was  no  binding  agreement 
within  the  Statute  of  Frauds,  it  was  held  he  could  not 
recover  the  deposit.* 

The  vendor  must  fiirnish  a  complete  abstract  of  his  title 
(32  L.  J.,  Eq.  191),  and  the  time  for  taking  objections  only- 
runs  from  the  delivery  of  a  perfect  abstract  (28  L.  J.  321 ; 
2  H.  40,  112  ;  4  B.  269  ;  2  B.  17);  and  if  the  abstract  is  not 
delivered  in  proper  time  the  purchaser  may  not  be  bound 
a,s  to  the  time  for  making  requisitions  (6  Ch.  436). 

The  vendor  cannot  annul  the  sale  under  a  condition  that 
he  may  do  so  if  the  purchaser  "shall  show  any  objection, 
and  insist  thereon"  without  making  some  real  attempt  to 
answer  the  objection  (30  L.  J.,  Eq.  470 ;  29  L.  J.,  Eq.  493; 
27  L.  J.,  Eq.  546 ;  25  B.  290);  nor  after  he,  the  vendor,  has 
said  he  will  not  rescind,  nor,  without  special  words,  after  pro- 
ceedings have  been  taken  (2  Ch.  102 ;  34  L.  J.,  Ex.  113 ; 
5  Eq.  527 ;  6  Ch.  91 ;  8  Ex.  249 ;  28  L.  J.,  Eq.  315). 

Except  in  special  cases,  and  on  the  sale  of  reversions,  mines 
and  trades  (3  Ch.  61;  5  Eq.  336  ;  3  C.  P.  511),  equity  did 
not,  although  law  did,  treat  time  as  of  the  essence  of  the 
contract,  but  time  could  always  be  made  of  the  essence  by  the 
stipulations  of  the  contract,  and  also,  it  appears,  by  a  reason- 
able notice  (3  D.  M.  &  Gr.  284  ;  3  Ch.  61 ;  10  Eq,  281 ;  30 
L,  J.,  Eq.  251 ;  33  L.  J.,  Eq.  9);  but  such  notice  must 
give  reasonable  time  for  performing  what  is  necessary  (33 
L.  J.  44  ;  34  L.  J.,  Eq.  353). 

It  must  now  be  remembered  that  sect.  25,  sub-sect.  7  of  the 
Judicature  Act,  1873,  makes  the  equitable  rules  respecting 
stipulations  as  tp  time  or  otherwise  being  of  the  essence 
applicable  to  all  courts  (p.  33,  supra). 
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If  the  contract  says  that  interest  is  to  be  paid  if  the  com- 
pletion is  delayed  from  "  any  cause  whatsoeverj"  interest  must 
be  paid,  although  the  delay  is  occasioned  by  the  vendors, 
unless  they  are  guilty  of  wHM  default  (33  L.  J.  457),  and 
even,  although  the  delay  is  very  great,  if  there  has  been  no 
serious  misconduct  on  their  part  (1 .  Ch.  200  ;  5  D.  G.  M.  & 
G.  517);  but,  in  some  cases,  damages  can  be  claimed  and 
Bet  off  (23  L.  J.  177,  898  ;  19  L.  J,,  Eq.  52),  and  vendors 
are  liable  for  not  properly  letting  and  managing  the  property 
during  completion  (8  Ch.  173);  but  to  stop  interest  there 
should  be  an  appropriation  of  the  purchase-money  (9  Eq.  57). 

The  vendor  is,  to  a  certain  extent,  trustee  for  the  purchaser 
until  completion,  and  should  see  that  the  covenants,  for  insu- 
rance and  other  things  are  performed  while  the  sale  is  being 
completed,  and  if  he  does  not  do  what  is  proper  or  put  the 
purchaser  in  the  position  of  doing  so,  the  court  might  refiise 
a  specific  performance  (29  L.  J.,  Eq.  129);  but  it  has  been 
held  thsct  a  vendor  who  keeps  up  the  fire  insurance  is  en- 
titled to  the  insurance-money  on  the  house  being  burnt  down 
(33  L.  J:,  Eq.  640). 

As  a  general  rule,  third  parties  could  not,  previous  to  the 
Judicature  Acts,  have  been  defendants  to  a  suit  for  specific 
performance  (4  Ch.  101  ;  2  Ch.  164;  3  M.  &  Cr.  63;  9 
H.  188),  except  for  some  special  reason  (9  Eq.  165 ;  5  Eq.  • 
17);  but  the  benefit  of  a  contract  can,  in  many  cases,  be 
assigned,  and  an  action  or  proceeding  be  brought  by  the 
assignee  for  obtaining  the  benefit  thereof  (8  Eq.  422 ;  4 
Eq.  577 ;  and  p.  224,  supra).  A  vendor,  however,  has  been 
held  entitled  to  complete  with  the  purchaser  even  after  notice 
of  an  assignment  of  the  purchase-money  (5  H.  L.  321 ;  12 
Eq,  13). 

Care  must  be  taken  on  the  settlement  of  a  purchase  to  see 
that  the  proper  persons  receive  the  purchase-money,  parti- 
cularly as  it  has  been  held  that  it  is  not  the  duty,  of  a 
solicitor  to  receive  purchase-money  any  more  than  mortgage- 
money  (27  L.  J.,  Eq.  681);  and,  therefore,  payment  to  a 
solicitor  without  more  is  not  sufficient  to  discharge  the  purr 
chaser  (27  L.  J.,  Eq.  434), 
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ADJUSTIVE  EQUITY. 


CHAPTER  I. 

ACCOUNT. 

In  most  cases  of  account,  especially  if  running  over  any  great 
length  of  time,  or  involved  in  any  intricacy,  equity  will  ren- 
der assistance;  for  although  the  action  of  account  lies  at 
common  law,  yet  in  consequence  of  its  inadequacy  to  fully 
relieve,  and  its  inconvenience,  it  has  long  fallen  into  disuse ; 
and  the  actions  of  covenant,  debt,  and  assumpsit,  in  cases 
in  which  they  were  applicable,  frequently  did  not  afford 
effectual  assistance,  in  consequence  of  the  delay,  which  from 
the  want  of  effectual  machinery  at  law  was  there  experienced 
in  the  investigation  of  the  account,  and  the  necessity  which 
frequently  occurred  of  obtaining  a  discovery,  which  previous 
to  the  act  of  14  &  15  Vict.  c.  99  on  the  law  of  evidence, 
could  not  be  had  at  law,  while  equity,  from  its  mode  of  pro- 
ceeding, was  and  is  peculiarly  adapted  for  such  investigation, 
and  the  obtaining  of  a  proper  discovery  and  compelling  the 
payment  of  whatever  balance  is  found' due  (Sto.  452). 

In  matters  of  account,  therefore,  which  were  cognizable 
at  law  where  the  accounts  were  mutual  (22  L.  J.,  Eq.  141), 
and  also  where  they  were  unilateral,  but  a  discovery  or  some 
other  equitable  assistance  or  remedy  was  sought  and  was 
requisite,  equity  had  and  has  a  general  jurisdiction;  but 
where  such  accounts  were  unilateral,  or  there  was  a  single 
matter  on  the  plaintiff's  side,  and  only  a  set-off  on  the  other, 
and  no  peculiar  equitable  assistance  was  sought  or  requisite, 
equity  would  not  interfere  (33  L.  J.,  Eq.  167). 
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The  mere  relation  of  principal  and  agent  was  not  alone 
sufficient  to  enable  the  agent  to  obtain  an  account  in  equity 
(23  L.  J.,  Eq.  657 ;  4  Gif.  208),  although  the  court  in  cases 
of  agency  generally  granted  relief  (34  L,  J.,  Eq.  396)  ;  but 
in^all  matters  of  account,  founded  on  equitable  claims,  exclu- 
sive and  universal  jurisdiction  was  exercised  (Sto.  454  etseq,); 
and  now  under  the  Judicature  Acts  the  Chancery  Division 
of  the  High  Court  has  fuU  jurisdiction  and  power  over  all 
matters  of  account. 

The  matters  in  which  the  court's  equitable  interference 
and  aid  is  called  into  request  is  chiefly  in  cases  of  set-ofi^ 
administrations,  legacies,  mortgages,  apportionments,  part- 
nerships, and  agencies ;  but  in  all  questions  of  account  its 
assistance  is  often  of  great  use. 

Accounts  are  generally  divided  into   open,  stated,   and 


The  first  is  an  account  which  is  not  accepted  by  both 
parties. 

The  second  is  one  which  has  been  accepted  by  both  parties, 
either  expressly  or  impliedly ;  and  it  will  be  implied  if  after 
the  account  has  been  duly  delivered  no  objection  is  made 
within  a  reasonable  time,  and  what  is  so,  is  to  be  judged  of 
by  the  habit  or  custom  of  business,  and  the  ordinary  course 
must  be  pursued,  unless  there  are  special  circumstances  to 
vary  it  or  to  excuse  a  departure  therefrom.  Among  mer- 
chants, acquiescence  will  in  most  cases  be  presumed,  after  a 
lapse  of  several  posts  from  the  time  of  the  transmission  of  the 
accounts  (Sto.  526). 

A  settled  account  is  one  which  has  been  arranged  between 
the  parties  by  themselves  or  their  agents ;  but  acquiescence 
in  an  account,  even  for  a  considerable  length  of  time,  un- 
accompanied by  other  circumstances,  will  not  justify  the 
conclusion  of  a  settlement  (Sto.  528). 

The  fact  that  the  parties  to  the  account  had  stated  the 

■  items  and  struck  the  balance  was  generally  a  good  defence  to 

a  suit,  for  in  such  a  case  an  action  of  assumpsit  or  debt  lay  at 

law ;  however,  if  there  was  any  omission,  mistake,  accident, 
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fraud,  or  any  undue  advantage  affecting  the  account,  whereby 
the  balance  was  or  is  inaccurately  fixed,  equity  relieved,  as  it 
still  does,  according  to  the  circumstances,  either  by  ordering 
the  account  to  be  opened,  in  which  case  the  account  was  and 
is  taken  de  novo  from  the  commencement,  and  each  party 
had  and  have  to  prove  their  respective  claims,  or  the  court 
allowed  it  or  allows  it  to  stand,  and  only  gave  or  gives 
liberty  to  surcharge  and  falsify,  or  simply  opens  it  as  to 
certain  items  (  Sto.  523). 

Where  the  account  has  been  settled,  the  court  will  not 
generally  open  it,  but  only  grant  liberty  to  surcharge  and 
falsify,  without  fraud  is  apparent  (Sto.  527).  However,- 
where  the  account  is  between  persons  holding  a  fiduciary 
character,  as  trustee  and  ceMui  qui  trust,  attorney  and  client, 
or  persons  in  similar  positions,  equity  will,  on  slight  evidence 
of  fraud,  open  the  account. 

The  showing  an  omission  fbr  which  credit  ought  to  have 
been  given  is  a  surcharge,  air^  the  proving  of  an  item 
wrongly  inserted  in  discharge  is  a  falsification;  and  the 
party  having  the  liberty  of  surcharging  or  falsifying  is  always 
subjected  to  the  onvs  probandi ;  he  is,  however,  entitled  to 
object  both  as  to  errors  of  fact  and  6f  law. 

In  a  suit  for  an  account,  both  plaintiff  and  defendant  are 
considered  as  actors,  and  therefore  the  defendant  as  well  as 
the  plaintiff  could,  even  before  the  recent  altei^tions,  obtain 
orders  and  even  a  decree  in  his  favour,  and  may\also  obtain 
a  ne  exeat  against  a  co-defendant  (Sto.  521). 

In  taking  accounts  against  mortgagees  in  possession  and. 
tenants  by  elegit,  and  parties  improperly  in  possessipn,  the 
aqcount  is  with  wilful  default  (33  L,  J.,  Eq.  325);  but 
against  executors,  trustees  and  persons  in  like  position,  with- 
out wilful  default,  unless  a  special  case  is  made  against  them; 
and  after  a  decree  for  an  ordinary  account,  proceedings  for 
wilful  default  can,  it  seems,  be  taken  only  by  leave  and  by  a- 
proceeding  in  the  nature  of  a  bill  of  review  (4  Eq.  13). 

Where  there  is  no  release  at  law  there  is  generally  none 
in  equity  (6  H.  552  ;  11  H.  151);  but  there  may  be  cir- 
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cumstances  which,  although  not  sufficient  to  be  a  release  af 
law,  would  be  sufficient  to  prevent  the  court  of  equity  from 
enforcing  the  account  (11  Eq.  329;  I  Ch.  48;  1  Eq.  186); 
and  a  partial  gift  to  a  person  appointed  executor  has  been  held 
a  release  of  his  debt (18  Eq.  315).  There  maybe  a  release 
with  a  subsequent  condition,  which  will  be  construed  as  a 
covenant  not  to  sue  (6  Ex.  124),  and  the  condition  may  be 
waived  (6  C.  P.  180).  To  release  an  action  or  breach  there 
must,  it  seems,  at  law  be  a  release  of  the  "  damages  "  as  well 
as  of  the  debt  or  matter  (3  Q.  B.  87). 

In  accounts  consisting  of  various  items  on  the  debtor  and 
creditor's  side,  occurring  at  various  times,  as  in  a  banking 
account,  it  frequently  becomes  of  importance  to  consider  how 
the  payments  are  to  be  appropriated  (Ch.  Cont.  664, 7th  ed.). 

The  rule  appears  to  be,  that  the  debtor  when  he  makes  a 
payment  is  entitled  to  appropriate  it  in  such  manner  as  he 
chooses ;  and  that,  if  he  omits  to  do  so,  the  creditor  is  entitled, 
within  a  reasonable  time,  to  appropriate  it  to  whatever  debt 
he  chooses,  unless  the  interest  of  third  parties  are  concerned, 
or  the  accounts  are  running,  in  which  case  it  is  doubtful 
whether  the  creditor,  without  the  debtor's  consent,  can  make 
any  appropriation,  especially  if  he  does  not  do  so  immediately 
on  payment  (1  Mer.  605 ;  B.  L.  M.  638). 

If  no  approprjiulon  has  been  made  by  either,  then  gene-' 
rally  the  payrient  goes  in  discharge  of  the  earliest  liabilities, 
although  if  the  person  making  the  payment  is  indebted  in  a 
simple  contract  debt  and  also  on  a  judgment  to  the  same 
person,  it  seems  doubtfiil  whether  such  payment  would  be 
treated -in  satisfaction  of  the  first  contracted  or  most  cumber- 
some debt  (Sto.  459  a,  d)  ;  and  so,  if  a  payment  is  made 
generally  to  a  person  who  holds  bills,  of  which  some  are 
statute  run,  it  does  not  seem  clear  whether  the  creditor  coidd, 
without  the  debtor's  consent,  treat  the  payment  as  in  respect 
of  those  which  are  statute  bound  (25  L.  J.,  Eq.  186). 

As  to  the  appropriation  of  securities  in  cases  of  insolvency 
see  Ex  parte  Waring,  19  V.  345 ;  4  Eq.  226,  and  in  cases 
of  companies  winding  up,  3  De  G.  M.  &  G.  430. 
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SET-OFF. 

It  is  not  very  clear  what  is  practically  the  nature  and  extent 
of  the  equitable  rules  regulating  a  set-off;  it,  however,  seldom 
occurs  except  in  cases  within  the  Statutes  of  Sel^off  (2  Geo.  II. 
c.  22;  8  Geo.  II. 'c.  24),  or  respecting  companies  (25  & 
26  Vict.  c.  89  ;  30  &  31  Vict.  c.  131),  or  within  the  bankrupt 
laws ;  but  it  seems  that  the  right  of  set-off  in  equity  pre- 
vailed long  before  the  Statutes  of  Set-off  (18  V.  467 ;  9 
H.  109;  2  Bur.  826;  2  Vern.  117);  in  some  cases  there 
may  be  a  set-off  in  equity,  although  none  at  law  (11  V. 
24;  2  Sim.  461),  and  in  cases  of  connected  accounts,  both 
at  law  and  in  equity,  even  irrespectively  of  the  statutes,  the 
balance  alone  is  recoverable ;  and  it  seems  that  equity,  under 
its  general  jurisdiction,  can  relieve  in  all  cases  where,  though 
there  are  mutual  and  independent  debts,  yet  there  was  a 
mutual  credit;  but  the  presence  of  cross-demands  wiU  not 
of  itself  be  sufficient ;  and  equity,  following  the  law,  wiU  not 
permit  a  set-off  of  debts  due  in  different  rights,  as  a  joint 
debt  to  be  set  off  against  a  separate,  or  the  converse,  unless 
there  was  a  joint  credit  given  on  account  of  the  separate  debt, 
or  there  are  other  special  circumstances  (Sto.  1430  et  seq.). 

The  Statutes  of  Set-off  only  mentioned  mutual  debts,  but 
they  may  be  of  different  kinds,  though  not  in  different  rights 
(3  Ch.  St.  1025  ;  20  Eq.  29).  The  Bankruptcy  Acts,  how- 
ever, went  further,  and  by  the  39th  section  of  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  a  set-off  is  allowed  in 
respect  of  "  mutual  credits,  mutual  debts,  or  other  mutual 
dealings,  between  the  bankrupt  and  any  other  person  proving 
or  claiming  to  prove  a  debt  under  his  bankruptcy ;"  but  such 
person  must  not  have  had  notice  of  the  act  of  bankruptcy 
when  he  gave  credit. 
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These  mutual  credits  must  terminate  in  debts  (3  C.  P. 
444),  but  the  words  mutual  dealings  extend  to  claims  not 
ascertained  at  the  time  of  the  bankruptcy  (15  Eq.  30). 

The  bankniptcy  of  one  of  three  defendants  was  held  to 
present  the  set-off  (4  C.  P.  651),  and  so  where  the  bankrupt 
was  suing  as  trustee  (7  C.  P.  530),  and  the  party  claiming  to 
set  off  must  not  be  a  trustee  for  others(15  Eq.  93) ;  but  the 
fact  of  one  of  the  debts  being  secured  does  not  prevent  the 
set-off  (9  Ch.  293). 

A  creditor  of  an  intestate  cannot,  it  seems,  set  off  his  debt 
against  the  price  of  things  of  the  intestate  bought  from  the 
administrator  (23  L.  J.,  Eq.  18). 

If  a  legatee  owes  the  testator  or  intestate,  or  his  executor 
or  administrator  as  such,  a  sum  of  money,  such  may  be  set 
off,  or  more  properly  retained,  against  the  legatee ;  but  if  the 
legacy  is  to  the  wife  of  the  debtor,  it  can  only  be  set  off 
subject  to  the  wife's  and  children's  equity  (Wm.  Exs.  1123;  16 
Eq.  481).  A  legacy  to  one  of  a  firm  indebted  to  the  tes- 
tator may  be  retained  (31  L.  J.  91),  and  a  legacy  to  a  surety 
can  be  set  off  or  retained,  although  the  debt  is  barred  by  the 
Statute  of  Limitation  (33  L.  J.  448  ;  3  H.  539). 

A  debt  due  from  a  residuary  legatee  to  the  estate  of  the 
testator  has  been  set  off (33  L.  J.,  Eq.  27  ;  4  Eq.  675  ;  3 
Ch.  195),  and  an  executor  and  residuary  legatee  has  been 
allowed  to  set  off  (7  Q.  B.  34) ;  an  executor  or  administrator 
may  not  only  retain  his  own  debt  but  also  one  of  which  he 
is  trustee,  and,  in  the  latter  case,  must  do  so  (19  Eq.  21;  28 
B.  16);  and  the  amount  need  not  it  seems,  in  equity,  be 
ascertained  (10  Ch.  68),  though  at  law  it  used  to  be  necessary 
to  be  so  (1  B.  &  A.  664);  an  executor,  however,  who  has  a 
proved  debt  bequeathed  to  him,  cannot,  it  seems,  retain  it ' 
(2  Ch.  D.  420). 

A  cestui  que  trust  can,  it  seems,  set  up  his  trustee's  claim 
against  the  plaintiff  (30  L.  J.,  Q.  B.  97 ;  but  see  20  Eq.  27),  and 
a  defendant  can  also  set  up  against  the  trustee's  claim  a 
debt  due  from  the  cestui  que  trust  (2  Ex.  56  ;  10  C.  P.  695), 
and  a  surety  can  setoff  his  principal's  debt  (7  C.  P.  372). 
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In  MawY.  Vlyatt  (31  L.  J.,  Eq.  33),  it  was  held  that  a 
landlord  could  not  set  off  his  rent  against  the  tenant  who  had 
previously  obtained  judgment  against  him  for  damages;  in 
some  cases,  however,  damages  can  be  set  off,  as  in  3  Eq.  196, 
where  damages  were  set  off  against  a  judgment  debt,  and 
certain  costs  against  other  costs  (and  see  6  B.  304);  but 
there  was  no  set-off  if  the  claim  was  uncertain  (8  C.  P.  10); 
and  formerly  unascertained  damages  could  not  be  pleaded 
as  a  set-off ;  but  now  it  seems  they  can,  in  cases  of  bank- 
ruptcy, &c.,  generally  (see  Ord.  XIX.  r.  3).  As  to  a  set- 
off against  a  dividend  in  bankruptcy,  6  Ch.  388. 

There  seems  to  be  no  set-off  against  a  solicitor's  right  of 
lien  either  in  bankruptcy  or  otherwise  (2  Ch.  808  ;  3  Ch.  125 ; 
4  Eq.  138),  except  in  the  same  suit  (2  Keen,  713  ;  6  B.  304). 

In  bankruptcy  or  cases  of  composition  deeds,  rent  accruing 
before  bankruptcy  or  the  registration  of  the  deed  could  and 
can  be  set  off  (1  Ex.  58  ;  34  L.  J.,  Ex.  189). 

By  the  101st  section  of  the  Companies  Act,  1862,  the  court 
in  compulsory  windings-up  may,  when  the  company  is  not 
limited,  allow  the  contributory,  by  way  of  set-off,  any  moneys 
due  to  him  on  the  estate  which  he  represents,  from  the 
company  or  any  independent  dealing  or  contract  with  the 
company,  but  not  any  moneys  due  to  him  as  a  member  of 
the  company  in  respect  of  any  dividend  or  profit,  with  a 
proviso  that  when  all  the  creditors  of  any  company,  whether 
limited  or  unlimited,  are  paid  in  full,  any  moneys  due  on  any 
account  whatever,  to  any  contributory  from  the  company, 
may  be  allowed  to  him  by  way  of  set-off  against  any  subse- 
quent call  or  calls ;  and  by  the  6th  section  of  the  Amendment 
Act,  1867,  the  right  of  set-off,  under  the  above  section,  is,  in 
case  of  the  vrinding-up  of  limited  companies,  extended  to 
directors  or  managers  whose  liability  is  unlimited. 

Under  the  Companies  Act,  1862,  there  is  no  set-off  as  to 
calls  (1  Ch.  528),  or  as  to  bUls  (Ibid.  p.  538),  unless  bank- 
ruptcy also  (2  Ch.  579 ;  and  see  5  Eq.  214  ;  4  Ch.  174  ;  5  Ch. 
492  ;  8  Ch.254);  but  in  case  of  a  voluntary  winding-up,  a  set- 
off was  allowed  (3  C.  P.  175),  but  not  where  the  winding-up 
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was  under  the  court's  supervision  (6  Ex.  185);  see,  how- 
ever, 3  Ch.  15  ;  1  Ex.  277).  There  is  no  set-off  against 
a  call  though  made  before  the  winding-up  (5  Eq.  214 ;  19 
Eq.  449). 

Th.ere  used  to  be  no  set-off  for  accruing  claims  (2  Eq.  674; 
2  C.  P.  593  ;  1  Ch.  538  ;  2  Ch.  391—397,  but  see  4  Eq.  537); 
nor  for  claims  accrued  after  notice  of  assignment  (2  C.  P. 
593) ;  and  after  a  company  has  been  ordered  to  be  wound  up 
an  assignment  of  debentures  or  debts  by  a  shareholder  can 
only  be  subject  to  a  right  of  set-off  for  calls  (7  Eq.  240). 

If  a  customer  opens  separate  accounts  at  two  branch 
banks,  the  bankers  can  set  off  the  one  account  against  the 
other,  unless  there  are  special  circumstances  or  reasons  to  pre- 
vent it  (8  Ex.  10). 

Under  the  Judicature  Acts  considerable  facility  is  given 
to  defendants  for  the  bringing  forward  of  counter-claims 
and  set-off;  and  by  the  3rd  rule  of  Ord.  XIX.,  which  is 
set  out  at  p.  34,  supra,  the  defendant  is  permitted  to  set 
off,  or  set  up,  any  right  or  claim,  whether  sounding  in 
damages  or  not;  and  by  the  9th  rule  of  the  same  order, 
the  defendant  may  set  up  distinct  grounds  of  defence,  set-off 
or  counter-claim,  founded  upon  separate  and  distinct  facts; 
and  by  the  24th  section  of  the  1873  Act,  particularly  .the  7th 
rule  thereofj  relief  is  to  be  given  to  all  parties,  so  that,  as 
far  as  possible,  all  matters  in  controversy  should  be  finally 
determined  (p.  31,  supra). 
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ADMINISTRATION. 

In  cases  of  the  administration  of  assets,  wlienever  there  is 
any  complication  or  diflactilty,  Chancery  exercised,  practically 
speaking,  almost  an  exclusive  jurisdiction  (Sto.  543),  based  . 
on  the  supposition  of  a  constructive  trust  or  some  auxiliary 
ground,  such  as  the  necessity  of  taking  accounts  and  com- 
pelling a  discovery,  or  because  the  remedy,  when  it  existed 
at  law  or  in  the  Spiritual  or  Probate  Court  was  not  plain  or 
sufficient  (Ibid.  544);  but  where  itveas,  the  Probate  Court 
was  the  proper  one  to  be  applied  to  (1  Prob.  730  ;  2  Prob. 

41). 

Even  a  scheduled  creditor  of  a  deceased  insolvent  has 
been  held  entitled  to  institute  administration  proceedings  in 
Chancery  where  judgment  had  been  entered  up  on,  the  warrant 
of  attorney  which  the  insolvent  gave  (30  L.  J.,  Eq.  402) ; 
and  although  the  Bankruptcy  Court  has  now  very  ample 
powers,  and  the  trusts  of  bankruptcy  deeds  should  in  nearly 
all  cases  be  left  to  the  administration  of  that  court  (4  Ch. 
356;  5  Ch.  219,  746  ;  16  Eq.  243),  Chancery  can  and  will 
in  proper  cases  entertain  the  administration  of  the  trusts 
of  such  and  like  deeds  (8  Ch.  83 ;  10  Ch.  35 ;  2  Ch.  D. 
547). 

Sometimes  the  executors  or  administrators  apply  for  the 
court's  assistance  against  the  creditors,,  or  other  parties  inte- 
rested in  the  administration  of  a  deceased's  property ;  and 
generally  such  an  application  ought  to  be  made  whenever 
the  testator  or  intestate's  affairs  are  involved,  or  any  difficulty 
occurs  respecting  th^m,  so  as  to  prevent  their  being  safely 
administered  without  the  court's  direction  or  assistance  (Sto. 
544). 
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Such  applications  were  not  formerly  encouraged  in  equity, 
it  being  thought  that  they  might  be  used  for  the  purpose  of 
delaying  creditors ;  and  therefore  equity  would  not,  in  such 
suits  before  decree  for  the  executors  or  administrators  to 
account,  restrain  the  creditors  from  suing  at  law. 

Now,  however,  administration  by  the  court  is  encouraged, 
and  by  the  acts  of  13  &  14  Vict,  c,  35,  s.  19  ;  15  &  16  Vict. 
c.  86,  s.  45  et  seq. ;  22  &  23  Vict.  c.  35,  s.  30  ;  23  &  24  Vict. 
c.  38,  s.  9,  and  other  acts,  facilities  are  given  for  executors 
and  others  to  pass  their  accounts  in  and  make  application  to 
the  court ;  and  a  decree  or  order  for  administration  by  the 
court  can  now  be  so  quickly  and  easily  obtained  that  if  there 
is  the  slightest  difficulty,  or  there  are  or  may  be  any  con- 
tingent debts  or  liabilities,  the  executor  or  administrator 
should  not  administer  out  of  court,  as  he  might  otherwise  be 
liable  to  actions  and  payment  after  he  had  paid  away  or  dis- 
tributed the  whole  estate  ("Wms.  Exs.  1150;  28  L.  J.,  Eq. 
322);  while  after  an  administration  in  court  and  payment 
and  distribution  of  the  estate  under  its  direction,  the  executor, 
administrator  or  trustee  is,  if  the  court  has  had  the 
matter  properly  brought  before  it,  fully  indemnified,  and  the 
creditors  or  other  persons'  remedy  is  against  the  legatees  or 
other  recipients  of  the  assets  (34  L.  J.,  Eq.  20 ;  28  L.  J., 
Eq.  782  ;  Wms.  Exs.  1163—1244). 

Where  a  fimd  is  ascertained  and  any  difficulty  arises,  pay- 
ment can  and  should  be  made  into  court  under  the  Trustee 
Eelief  Acts  (10  &  11  Vict.  c.  96  ;  12  &  13  Vict.  c.  74), 
and  the  extra  costs  of  an  administration  suit  would  not 
be  allowed  (31  L,  J.,  Eq.  345 ;  28  L.  J.,  Eq.  873). 

It  may  be  thought  that  in  cases  of  administration  the  ad- 
vertisements authorized  by  the  22  &  23  Vict.  c.  35,  s.  26  to 
30  (and  see  23  &  24  Vict.  c.  38,  s.  14),  would  afford  a  suffi- 
cient indemnity  to  executors  and  administrators,  and  they, 
no  doubt,  would  do  so  in  many  cases,  but  the  better  course  is, 
if  there  is  any  difficulty,  to  administer  under  the  court. 

The  assistance  of  equity  is  also  frequently  asked  by 
creditors  ;  and  any  creditor  is  permitted  to  proceed  alone  for 
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the  recovery  of  his  debt,  and  for  such  purpose  to  seek  a  dis- 
covery of  assets,  and  thereupon  an  account  of  the  deceased's 
assets  and  of  that  particular  debt  only,  and  not  also  of  the 
general  debts,  is  directed,  and  such  debt  is  ordered  to  be  paid 
in  the  due  course  of  administration  (Sto.  546)  ;  this  kind  of 
suit  may  be  stayed  at  any  time  by  payment  of  the  plaintiff's 
demand  and  costs  (Ibid.  548  a). 

The  more  general  course,  however,  is  for  one  or  more  of 
the  creditors  to  proceed  on  behalf  of  himself  or  themselves, 
and  all  other  the  creditors  of  the  deceased  who  shall  come  in 
and  prove  under  the  decree  ;  and  where  administration  of  the 
real  estate  is  required,  it  has  in  some  cases  been  held  that  it 
must  be  so  (see  2  Ch.  D.  109;  1  Ch.  D.  691 ;  6  Eq.  416) ;  and 
then,  a  decree  is  in  due  course  obtained  for  the  benefit  of  all, 
and  aU  are  placed  on  an  equality  with  judgment  creditors 
against  the  executor  or  administrator  (the  decree  being 
deemed  of  equal  importance  with  a  judgment  at  law),  so  as 
to  exclude  from  such  time  all  preference  for  the  latter ;  and 
immediately  the  decree  is  made,  the  executors  or  adminis- 
trators are  entitled  to  an  injunction  to  prevent  any  creditor 
from  proceeding  against  them  except  with  the  court's  permis- 
sion. 

According  to  some  of  the  judges,  an  administration  decree 
or  order  can  be  made  against  an  executor  de  son  tort  without 
having  a  proper  executor  or  administrator  before  the  court, 
while  other  judges  have  held  the  contrary  (16  Eq.  534 ; 
15  Eq.  79;  14  Eq.  262).  Except  in  special  cases,  the 
creditor  of  a  trade  carried  on  under  the  testator's  will  is  not 
entitled  to  an  administration  decree  (5  Ch.  123,573 — 576; 
15  Eq.  135;  1  B.  184), 

Aid  of  a  similar  sort  is  also  frequently  sought  by  legatees, 
and  where  the  legacies  are  numerous,  one  or  more  are  allowed 
to  proceed  on  behalf  of  all  (Sto.  547 — 549). 

The  property  of  the  deceased  is  generally  called  assets,  from 
the  French  assez,  enough  or  sufficient  to  make  the  deceased's 
representatives  chargeable  to  his  creditors  and  the  other  per- 
sons entitled  thereto  (Tol.  Ex.  136), 
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Formerly  simple  contract  creditors  could  not  touch  the 
real  property  of  Ae  deceased,  and  not  even  specialty  creditors 
in  all  cases;  but,  by  47  Geo,  III.  c.  74,  the  freehold  estates 
of  persons  who  at  the  time  of  their  decease  were  traders  or 
subject  to  the  bankrupt  laws,  were  made  liable  to  debts  gene- 
rally ;  and  now,  by  3  &  4  Will.  IV.  c.  104,  all  real  estate, 
unless  made  liable  to  debts  by  the  wUl  of  the  deceased,  is 
made  assets,  to  be  administered  in  equity  for  payment  of 
debts,  whether  simple-  contract  or  othermse,  and  the  heir  at 
law,  customary  heir  and  devisees  of  such  debtor  are  made 
liable  to  proceedings  in  equity  respecting  the  same  (1  J.  W. 
510).  The  creditors,  however,  have  not  until  decree  or  judg- 
ment any  charge  on  the  property  so  as  to  prevent  the  heir 
or  devisee  (legal  or  equitable)  from  selling,  mortgaging,  or 
otherwise  disposing  of  the  property  either  at  law  or  in  equity 
(10  Ch.  567;  2  Ch.  112—132). 

The  costs  or  expenses  of  administration  are  generally  pay- 
able out  of  the  residuary  estate,  and  in  some  cases  it  has  been 
held  that  a  direction  to  pay  "  funeral  and  testamentary  ex- 
penses" out  of  a  particular  fund  is  not  sufficient  to  include 
the  costs  of  an  administration  suit  (16  Eq.  577 ;  14  Eq.  92 ; 
3  Ch.  676);  while  in  other  instances  it  has  been  held  suffi- 
cient (9  Ch.  316;  20  Eq.  471;  4  My.  &  Cr.  245). 

Assets  are  divided  into  legal,  equitable,  and  statutory. 

1 .  Legal  assets  include  such  of  the  property  of  the  deceased 
as  the  law  gives  the  executor  or  administrator  by  virtue  of  his 
office  for  payment  of  debts ;  and  therefore  consists  of  lease- 
hold estates  and  other  personal  property  which  the  deceased 
was  possessed  of  or  entitled  to  at  the  time  of  his  decease,  and 
it  is  immaterial  whether  or  not  such  property  can  or  not  be 
reached  without  the  assistance  of  equity  (L.  Trusts,  532). 

2.  Equitable  assets  are  those  which  do  not  thus  belong  to 
the  executor  or  administrator,  but  which,  by  virtue  of  some 
power  of  appointment  as  to  personalty,  and  by  virtue  of  such  a 
power,  or  of  the  general  power  which  all  have  of  devising  as  to 
realty,  the  deceased  gives  by  wiU  for  the  payment  of  his  debts. 

3.  Statutory  assets  consist  of  the  real  estate  (whether 
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freeholdj  customary,  or  eopyliold)  of  the  deceased  which  he 
was  seised  of  or  entitled  to  at  his  death,  and  he  has  not  by 
his  will  given  for  the  payment  of  debts  (3  &  4  WiU.  IV. 
c.  104;  1  WiU.  IV.  c.  47).' 

The  creditor,  however,  cannot  foUow  real  or  personal  pro- 
perty after  it  has  been  disposed  of  for  value  (10  Ch.  567; 
8  Sim.  253;  6  L.  J.,  Eq.  147);  and  a  marriage  settlement 
is  sufficient  (30  L.  J.,  Eq.  269) ;  but  generally  the  heir, 
devisee  or  legatee  is  liable  for  the  value  of  the  property 
(29  L.  J.,  Eq.  719). 

If  an  executor  pays  legacies  before  debts,  he  makes  him- 
self personally  liable  for  debts,  even  for  future  calls  on  shares 
(10  Eq.  477;  3  My.  &  Cr.  122  ;  26  L.  J.,  Eq,  760)  ;  and 
also  if  he  pays  debts  of  a  lower  degree  before  a  creditor  of 
higher  degree,  unless  the  latter  acquiesces  (8  C.  P.  56).  Thus 
where  an  executor  paid  simple  contract  debts  before  an 
unregistered  judgment  of  which  he  was  ignorant,  he  was 
held  liable  (29  L.  J.,  Ex.  324) ;  but  if  he  has  advertised 
under  the  acts  and  distributed,  he  would  only  be  liable  for 
those  of  which  he  had  notice. 

With  respect  to  /eyaZ-assets  equity  foUows  the  rules  of  law, 
and  gives  the  same  priority  to  the  different  class  of  creditors 
which  is  allowed  at  law;  and  the  mode  in  which  debts  rank, 
in  respect  to  their  rights  of  priority  of  payment  out  of  legal 
assets,  is  ( Wms.  Exs.  848), 

1st.  The  fimeral  or  testamentary  expenses. 

2nd.  Debts  due  to  the  crown  by  record  and  specialty 
(Wms.  Exs.  850). 

3rd.  Debts  under  particular  statutes  (to  the  post  office, 
9  Ann.  c.  10;  from  overseers  of  the  poor,  17 
Geo.  II.  c.38;  Wms.  Exs.  -852). 

4th.  Debts  of  record,  generally  divisible  into,  first,  judg- 
ments and  decrees,  and,  second,  statutes  and  recog- 
nizances, and  payable,  it  seems,  according  to  date 
(2  Sm.  &  Gif.  301). 

5th.  Specialty  debts. 

6th.  Simple  contract  debts  to  the  crown. 
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7th.  Simple  contract  debts  to  subjects. 

8th.  Debts  due  on  voluntary  bonds  and  like  instruments. 

9th.  Damages  recoverable  against  executors  for  dilapi- 
dations in  respect  of  an  incumbency  (22  L.  J., 
Q.  B.  23). 

10th.  Legacies  to  widows  in  lieu  of  dower,  if  dower  is 
barred  thereby  (3  Ch,  D.  714). 

Whether  judgment  debts  were  entitled  to  the  priority 
assigned  them  was  doubted  in  consequence  of  their  being  no 
longer  docketed;  for  by  4  &  5  "Will.  &  Mary,  c.  20,  which 
was  not  repealed,  it  was  enacted,  that,  unless  docketed,  they 
should  have  no  priority ;  but,  probably,  as  the  power  of  per- 
forming the  condition  was  taken  away  by  2  Vict.  c.  11,  s.  1, 
the  penalty  of  non-performance  likewise  ceased ;  and  so  it 
was  held  (3  Scott,  N.  K.  700),  and  that  an  administrator  might 
retain  an  unregistered  judgment  (26  L.  J.,  Eq.  807)  ;  and 
an  executor  was  held  liable  for  paying  simple  contract  debts 
before  an  unregistered  judgment  (29  L.  J.,  Ex.  324) ;  but 
by  23  &  24  Vict.  c.38,undocketed  and  unregistered  judgments 
are  to  have  no  preference,  including  county  court  judgments 
(33  L.  J,,  Eq.  232),  and  they  must  be  registered  within  five 
years  of  testator's  death  (sects.  3  and  4) ;  but  this  act  does  not 
extend  to  judgments  against  the  administrator  (33  L.  J., 
Eq.  149) ;  and  as  to  judgments  against  the  executor,  see 
15  Eq.  270. 

The  priority  of  specialty  debts  has  been  taken  away  by  the 
32  &  33  Vict.  c.  46,  which  enacts,  that  there  is  to  be  as  to  per- 
sons dying  on  or  after  the  1st  of  January,  1870,'no  distinction 
between  specialty  and  simple  contract  debts. 

Questions  used  frequently  to  arise  and  stiU  will  arise  as  to 
what  debts  were  or  are  to  be  deemed  specialty  debts.  A  con- 
trlbutory's  liability  under  the  Companies  Act,  1862,  is  a 
specialty  debt  in  which  the  heir  is  bound  (10  Eq.  609)  ;  and 
as  to  the  previous  Joint  Stock  Companies  Acts,  3  Sm.  & 
Gif.  272;  2  D.  M.  &  G.  572;  1  H.  L.  29. 

Although  rent  is  a  specialty  debt,  damages  under  an  award 
are  not  (16  Eq.  26) ;  giving  a  security  does  not  turn  a  simple 
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contract  debt  into  a  specialty  (3  Ch.  226),  nor  does  merely 
signing  a  deed  make  a  debt  for  breach  of  trust  a  specialty 
(4  Ch.  449) ;  a  covenant  in  a  partnership  deed  to  be  true  to 
each  other  does  not  make  a  balance  on  the  accounts  a  specialty 
debt,  but  a  penalty  in  the  deed  would  be  so  (23  L.  J.,  Eq. 
607) ;  and  see  as  to  what  is  a  debt  of  this  nature,  12  Eq.  154; 
3  Ch.  225;  28  B.  224;  2  My.  &  K.  769.  Where  a  debt 
of  higher  rank  is  not  payable  at  present,  but  at  a  future  time, 
provision  should  be  made  for  it  (26  L.  J.,  Eq.  760). 

An  executor  or  administrator  has  also  a  kind  of  priority  over 
other  creditors,  in  that  he  is  entitled  to  retain  his  own  debt  or 
one  due  to  him  as  representative  of  another  (24  L.  J.,  Eq.  6) 
in  preference  to  those  in  the  same  degree  with  himself,  so  that 
his  specialty  debt  is  payable  before  other  specialty  debts,  and 
his  simple  contract  before  other  simple  contract  (Tol.  Ex. 
295);  and  as  an  executor  or  administrator  need  not  plead  the 
Statute  of  Limitations  against  debts,  although  in  an  ad- 
ministration suit  creditors,  or,  it  seems,  any  interested  party, 
may  insist  on  it  as  a  bar  (23  L.  J.,  Eq.  156 ;  29  L.  J., 
Eq.  424),  he  may  retain,  or  pay,  a  debt  barred  by  statute 
(27  L.  J.,  Eq.  844) ;  and  if  there  are  two  administration 
suits,  in  both  of  which  there  is  the  same  executor  or  adminis- 
trator, he  wiU  be  ordered  to  retain  (29  L.  J.,  Eq.  423)  ;  but 
a  statute-barred  debt  wiU  not  be  paid  out  of  realty  if  the 
devisee  or  heir  object  (23  L.  J.,  Eq.  156). 

Wages  also  of  domestic  servants  and  of  labourers  are  said 
by  some  authorities  to  have  a  preference,  but  this  appears 
doubtfiil  (Wms.  Exs.  880) ;  however,  damages  for  dilapida- 
tions in  respect  of  incumbencies  are  postponed  to  other 
simple  contract  debts  (Ibid.  881). 

Creditors  who  obtain  judgments  at  law  against  the  executors 
or  administrators  before  an  administration  decree,  have,  it 
seems,  priority  according  to  the  dates  of  the  judgments 
(23  L.  J.,  Eq.  637 ;  33  B.  198 ;  15  Eq.  270). 

Besides  the  above-mentioned  priorities  respecting  legal 
assets,  all  antecedent  liens,  charges,  and  claims,  in  rem,  are 
allowed  according  to  their  priority,  whether  they  are  of  a 
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legal  or  equitable  nature,  and  whether  the  assets  are  legal, 
equitable,  or  statutory ;  with  such  exception,  however,  equit- 
able assets  are  distributed  pari  passu  among  aU  the  creditors, 
except  voluntary  ones,  without  regard  to  the  priority  or 
dignity  of  their  debts ;  and  if  the  fiind  is  insufficient  to  pay 
all  the  debts,  all  the  creditors  are  obliged  to  abate  in  propor- 
tion ;  and  if  a  creditop,  by  insisting  on  his  priority,  has  been 
partially  paid  out  of  the  other  assets,  he  wiU  be  paid  nothing 
out  of  the  equitable  until  the  other  creditors  have  received 
an  equal  portion  of  their  debts  (Stp.  557). 

Statutory  assets,  copyhold  as  well  as  freehold  (9  Eq.  443), 
are  also  applied  in  the  same  way  as  equitable,  except  that 
specialty  creditors,  in  which  the  heir  is  bound,  are  to  be  pre- 
ferred to  simple  contract  and  other  specialty  creditors. 

As  to  joint  creditors  (not  joint  and  separate)  it  was  doubt- 
ful whether  they  would  be  entitled  pari  passu  with  the 
others,  or  whether  they  must,  as  in  the  case  of  bankruptcy, 
when  the  joint  debtor  is  solvent,  stay  till  the  separate 
creditors  have  been  paid  (3  J.  &  B.  285).  By  the  Judi- 
cature Act,  1873,  sect.  25,  and  the  1875  Act,  sect.  10,  the 
Rules  of  Bankruptcy  are  to  be  observed  as  to  insolvent  estates 
in  Chancery  and  in  the  liquidation  of  companies. 

The  mode  in  which  the  assets  are  now  usually  applied  in 
paying  the  debts  is  as  follows : 

1st.  The  personal  estate  bequeathed  to  pay  debts. 

2nd.  The  general  personal  estate,  including  residuary  be- 
quests, not  expressly  or  by  implication  exempted. 

3rd,  B.eal  estate  devised  for  the  payment  of  debts  (whether 
the  inheritance,  or  only  a  term  is  carved  out  of  it, 
or  otherwise). 

4th.  Estates  descending, 

5th.  Property,  real  or  personal,  which  is  charged  with 
debts,  and  specifically  devised  or  bequeathed  sub- 
ject thereto. 

6th.  Pecuniary  or  general  legacies  (3  Ch.  D.  109 ;  1  Ch, 
D.  626)  (annuities  abating  equally  with  legacies 
(Wms.  Exs.  1172)). 


ADMINISTRATION — ^PEIORITT  OF  ASSETS.  251 

7th.  Specific  devises  and  bequests  pari  passu  (  Tombs  v. 
Eock,  15  L.  J.,  Eq.  308). 

8th.  Real  or  personal  property  appointed  by  the  testator 
under  a  general  power  of  appointment  (22  L.  J., 
Eq.  886 ;  23  L.  J.,  Eq.  807  ;  4  P.  C.  572). 

9th.  Paraphernalia  and  donatio  mortis  causa  (2  J.  W. 
547  ;  5  J.  &  B.  364). 

It  was  at  one  time  thought  that  residuary  real  estates 
devised  by  wiUs,  made  since  1837,  would  have  been  applied 
before  pecuniary  or  general  legacies,  but  after  a  number  of 
decisions  both  ways,  it  has  ultimately  been  decided  that  such 
residuary  devises  are  specific,  and  stand  in  the  same  place  as 
other  specific  devises  (3  Ch.  420 ;  10  Ch.  136  ;  19  Eq.  96). 

If|  however,  an  executor  or  trustee  is  directed  to  pay  debts; 
or  debts  and  legacies,  and  the  residuary  real  estate  is  given 
to  him,  such  residuary  estate  will  be  liable  to  pay  the  debts 
in  exoneration  of  the  pecuniary  legacies  (23  L.  J.,  Eq.  540) ; 
and  in  some  cases  the  word  "  rest "  or  "  residue  "  in  the  gift 
has  been  held  to  mean  that  the  devisee  is  not  to  take  any- 
thing until  the  other  bequests  or  purposes  of  the  wiU  have 
been  satisfied  (2  My.  &  Cr.  695  ;  Kay,  435 ;  7  H.  L.  C. 
685 ;  5  Jur.,  N.  S.  849);  and  so,  if  the  real  estate  is  given  as 
a  residue  with  the  personal  estate,  it  is  sometimes  considered 
charged  with  the  legacies  (6  Ch.  333 ;  16  Eq.  530). 

In  cases  of  a  lapsed  share  of  residue,  it  has  been  said  that 
such,  whether  of  real  or  personal  estate,  is  the  primary  fimd  for 
payment  of  debts  and  expenses  (19  Eq.  77),  but  this  may 
not,  it  seems,  be  so  (4  Ch.  D.  53),  particularly  as  to  lapsed 
real  estate,  and  unless  there  is  in  the  wiU  a  general  charge  of 
debts  and  costs,  or  something  having  the  same  effect,  the 
heir  takes  the  lapsed  property  with  the  same  burdens  only  that 
the  devisee  would  have  taken  it  (18  Eq.  578 ;  15  Eq.  175 ; 
34  L,  J.,  Eq.  315). 

The  residuary  personal  estate,  also,  it  should  be  remem- 
bered, bears  aU  the  costs  of  administration,  including  litiga- 
tion, necessary  for  the  construction  of  the  wiU  until  the 
legacies  are  set  apart  (4  Ch.  D.  53),  unless  the  real  and 
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personal  estates  are  made  a  mixed  fond  to  pay  debts  and 
costs  (32  L.  J.,  Eq.  669 ;  28  L.  J.,  Eq.  643  ;  25  L.  J., 
Eq.  712);  and  if  the  personal  estate  is  insufficient  to  pay  the 
debts  and  costs,  the  real  estate,  which  descends  to  the  heir 
(excluding  lapsed  devises,  as  above  stated),  is  liable  before 
specific  devises  (7  Eq.  414),  but  this  does  not  extend  to  Scotch 
or  other  foreign  real  estates  (8  Ch..342). 

The  personal  estate  being  the  primary  fund  for  the  pay- 
ment of  debts,  was  (except  when  exonerated  by  the  deceased 
(10  Eq.  544)  )  formerly  liable  to  discharge  all  incumbrances 
to  which  a  devise  or  specific  bequest,  or  even  a  descending 
estate,  had  been  subjected  by  the  deceased  either  before  or 
after  his  will ;  thus  the  devisee  of  an  estate  in  mortgage  was 
entitled  to  have  the  mortgage  paid  out  of  the  general  personal 
estate ;  and  so  a  legatee  of  property  in  pawn,  to  have  it  re- 
deemed ;  and  the  legatee  of  shares  in  a  company,  on  which,  at 
the  time  of  the  testator's  decease,  calls  were  impaid,  was 
entitled  to  have  them  paid  out  of  the  general  personal  estate 
(16  L.  J.,  Eq.  243),  except  where  the  calls  were  made  after 
the  testator's  death,  and  were  not  necessary  to  constitute  a 
complete  shareholder  (29  L.  J.,  Eq.  466),  or  imless  the 
interest  in  the  subject-matter  was  complete,  as  shares  in 
an  insurance  office  or  bank  in  which  there  was  no  immediate 
intention  that  the  whole  nominal  value  of  the  shares  should  be 
paid  up  (24  L.  J.,  Eq.  473  ;  28  L.  J.,  Eq.  594 ;  33  L.  J., 
Eq.  42);  and  this  is  still  so,  as  to  bequests. 

So  where  a  person  died  intestate,  having  contracted  with  a 
builder  to  build  a  house,  the  heir  was  held  entitled  to  call  on 
the  administrator  to  pay  the  cost  (3  Eq.  98),  and  unpaid 
purchase-money  had  to  be  paid  by  the  executor  in  relief  of 
the  devisee  or  heir  (13  Eq.  493). 

If,  however,  the  testator  had  shown  a  clear  intention  that 
the  devisee  or  legatee  should  take  cum  onere,  he  was  not 
allowed  to  claim  exoneration  out  of  the  personal  estate ;  but 
the  addition  to  the  gift  of  the  words  **  subject  to  the  mort- 
gage or  incumbrance  thereon,"  was  not  deemed  of  itself 
sufficient  to  take  away  the  right  of  exoneration,  it  being 
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considered  that  such  words  were  merely  used  as  descriptive 
of  the  property. 

A  bequest,  however,  of  leaseholds,  subject  to  the  per- 
formance of  the  covenants,  was  held  to  throw  on  the  legatee 
the  burden  and  expense  of  repairs,  which  ought  to  have  been 
done  during  the  testator's  lifetime,  and  that  the  legatee  was 
not  entitled  to  be  paid  or  have  any  indemnity  out  of  the 
estate  (21  L.  J.,  Eq.  388). 

This  right  of  exoneration  did  not  only  extend  against  the 
general  personal  estate,  but  also  against  all  those  assets, 
which,  in  the  established  course  of  application,  are  anterior 
to  the  descended,  or  devised,  or  bequeathed  property,  as  the 
case  maybe  (Sto.  556);  and  probably  the  assets  in  the  same 
rank  would  be  obliged  to  contribute  pari  passu  {Gervis  v. 
Gervis,  16  L.  J.,  Eq.  442);  at  least,  in  the  case  cited, 
specific  legatees  were  made  to  contribute  to  pay  the  unpaid 
purchase-money  of  devised  real  estate. 

Now,  however,  by  Locke  King's  Act  (17  &  18  Vict. 
c.  113)  persons  taking  land  or  other  hereditaments  charged 
with  "money  by  way  of  mortgage"  by  descent  after  the  31st 
of  December,  1854,  or  by  wOl  dated  after  that  day,  are  to 
take  it  with  its  burden,  unless  as  to  a  will  a  contrary  intention 
appears,  and  where  there  are  more  than  one  to  take,  then 
proportionably;  and  by  the  30  &  31  Vict.  c.  69,  it  was 
declared  that  a  general  direction  to  pay  debts  was  not 
(as  had  been  held  in  some  cases)  a  sufficient  contrary  in- 
tention, and  that  the  word  "mortgage"  should  extend  to 
a  lien  for  unpaid  purchase-money  (8  Ch.  192 ;  7  Eq.  25 ; 
13  Eq.  215,  493). 

These  acts,  however,  do  not  extend  to  leaseholds  or  to 
property  other  than  "  land  or  other  hereditaments,"  and 
such  leaseholds  and  other  property  would  still  be  entitled  to 
exoneration  (32  L.  J.,  Eq.  473) ;  and  so  where  property, 
subject  to  an  incumbrance,  was  given  to  persons  on  their 
marriage,  the  donor's  estate  was  held  liable  to  the  discharge 
of  such  incumbrance  (4  Ch.  D.  85). 

Where  the  debts,  charges  or  incumbrances  were  in  their 
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own  nature  real,  as  jointures,  or  pecuniary  portions  to  be 
raised  in  favour  of  children  under  a  marriage  settlement,  out 
of  property  vested  in  fee  or  in  any  other  maimer  in  trustees 
for  such  purpose,  they  had,  previously  to  Locke  King's  Act, 
as  they  still  have  to  be,  borne  by  the  property  on  which  they 
are  charged,  although  there  may  be  also  a  personal  covenant 
to  raise  them,  for  such  covenant  is  not  regarded  as  the 
primary  security,  but  only  as  a  secondary  one;  and  also 
where  there  is  a  covenant  to  settle  lands,  and  raise  a  term 
thereout  for  securing  portions,  and  a  bond  is  given  to  per- 
form the  covenant,  the  property  is  considered  the  primary 
security  (Sto,  575)'. 

So  if  the  debts  or  other  charges  on  the  property  were  not 
contracted  by  the  testator  or  intestate,  but  by  some  prior 
owner,  the  personal  estate  will  not  have  to  exonerate  them, 
without  the  deceased  has  in  his  lifetime  done  some  act 
evincing  a  strong  intention  to  make  them  his  own  debts 
(2  J.  "W.  557) ;  and  the  fe,ct  of  the  deceased  having  rendered 
himself  personally  liable,  by  giving  a  bond  or  covenant  to 
pay,  will  not,  in  every  instance,  make  the  personal  estate 
primarily  liable  (2  J.  W.  557);  although  if  the  piu:chaser  of 
an  estate  in  mortgage  had  covenanted  with  the  mortgagee  to 
pay  the  debt,  and  the  estate  was  subjected  to  a  new  proviso 
for  redemption,  or  if  the  circumstances  clearly  showed  that 
the  purchase  was  not  simply  of  the  equity  of  redemption,  but 
of  the  property  itself,  the  mortgage  forming  part  of  the  price, 
the  purchaser  was  considered  as  having  made  the  debt  his 
own  (2  J.  W.  561);  and  a  charge  in  a  will  of  debts  generally 
did  not  and  will  not  include  a  debt,  which  in  its  nature  is 
real,  and  has  not  been  adopted  by  the  deceased  (2  J.  W.  558). 

The  personal  estate  being,  as  before  stated,  the  primary 
fund  for  the  payment  of  debts,  as  it  is  also  for  payment  of 
pecuniary  legacies  (7  Ch.  439),  will  not  be  exonerated  from 
them  simply  by  a  provision  for  their  payment  out  of  the  real 
estate  (21  L.  J.,  Eq.  546),  nor  even  by  the  existence  of  a 
plain  intention  or  express  declaration  that  the  personal  estate 
should  not  be  applied  in  their  discharge ;  but  there  must  be 
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not  only  a  plain  intention  (2  J.  W.  567)  to  exonerate  the 
personal,  but  also  to  onerate  the  realty,  not  merely  to  supply 
another  fund,  but  to  substitute  that  fund  for  the  one  primarily 
liable  (2  J.  W.  565);  and  therefore  without  there  is  both  a 
disposition  of  the  personal  estate  and  alsa  another  fund  of 
personal  or  real  estate  made  liable  to  debts,  or  undisposed  of, 
out  of  which  the  debts  can  be  paid,  the  personal  estate  re- 
mains liable ;  for  a  mere  devise  or  charge  of  real  estate  for 
paying  debts,  without  a  disposition  of  the  personal  estate, 
only  affords  a  presumption  that  the  real  estate  was  intended 
to  be  applied  in  case  of  the  undisposed  personalty  proving 
insufficient,  and  not  that  the  next  of  kin  were  to  be  benefited 
at  the  expense  of  the  heir  or  devisee;  and  of  course,  a  bequest 
of  personalty  (without  some  provision  is  made,  or  there  is 
other  property  for  debts)  cannot  exonerate  it. 

However,  a  mixed  fund  of  realty  and  personalty  may, 
without  actual  conversion,  be  deemed  on  the  construction  of 
the  will  to  have  been  created  for  payment  of  debts  or  legacies, 
and  in  that  case  they  would  be  paid  thereout  pari  passu 
(7  Ch.  439),  and  in  other  cases  the  personal  estate  may  be 
liable  only  pari  passu  with  other  property  (12  Eq.  175;  18 
V.  132^ — 138) ;  and  when  the  personal  estate  is  bequeathed  as 
a  whole  and  not  as  a  residue,  and  the  debts,  funeral  and  tes- 
tamentary expenses  are  directed  to  be  paid  out  of  the  realty, 
the  latter  constitutes  the  primary  fund  (Sto.  586);  but  if  the 
bequest  lapse,  the  exemption,  when  it  arises  from  the  language 
in  which  the  personal  estate  is  bequeathed,  fails  with  the 
bequest  as  part  of  it,  and  incidental  thereto;  although  when 
the  real  estate  is  given  in  such  a  manner  as  to  indicate  that 
the  devisee  is  at  all  events  to  be  onerated  with  the  charge, 
the  failure  of  the  bequest  does  not  affect  the  situation  of  the 
devisee  (2  J.  W.  593);  and  the  fact  of  personal  estate  having 
been  given  as  a  specific  legacy,  would  as  before  mentioned 
either  totally  exonerate  it,  or  leave  it  liable  only  pari  passu 
with  the  other  specific  bequests  and  devises. 

In  order  to  exonerate  the  personal  estate,  parol  evidence 
wiU  not  be  admitted,  and  no  inference  of  intention  can  be 
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drawn  from  the  relative  amount  of  the  personal  estate  and 
debts,  or  of  the  personal  and  real  estate;  for  the  fact  that  the 
charges  will  exhaust  the  whole  of  the  residuary  bequest  does 
not  vary  the  construction,  but  the  intention  must  appear 
clearly  from  the  ftice  of  the  will  (2  J.  W.  567). 

Although  the  above  is  the  mode  in  which  the  assets  are 
applicable  in  the  payment  of  debts,  the  creditors  of  the  de- 
ceased are  generally  entitled  to  enforce  payment  out  of  any 
part  they  choose  of  the  deceased's  property,  subject  to  the 
priorities  among  themselves  before  mentioned. 

In  exercising  this  right,  the  property  given  to  the  devisees 
and  legatees,  or  descending  to  the  heir,  may  be  wholly  or 
partially  exhausted,  although  other  property,  which  has  a 
prior  liability,  has  not  been.  There  are  also  many  other  cases 
in  which  persons  who  from  their  legal  rights  being  confined 
to  one  ftmd,  would  fail  to  obtain  satisfaction  of  their  just 
claim,  if  left  to  the  course  of  law ;  in  these  cases,  therefore, 
equity  interferes  for  the  purpose  of  affording  complete  justice 
by  means  of  a  particular  adjustment,  called  the  marshalling 
of  assets,  which  may  be  described  as  such  an  arranging  of 
the  different  ftinds  under  administration,  so  that  they  may,  as 
far  as  possible  without  injustice,  be  applied  in  satisfying  all 
the  various  claims,  notwithstanding  certain  parties  are  entitled 
to  prior  satisfaction  out  of  some  one  or  more  of  such  ftinds, 
for  nemo  ex  alterius  detrimento  Jieri  debet  locupletior  ;  so  that 
where  there  are  two  or  more  fimds  and  several  claimants,  some 
of  whom  can  resort  to  all  or  many  of  such  ftinds,  and  others 
can  only  resort  to  one,  equity  either  compels  the  former  to 
claim  against  the  ftmd  against  which  the  latter  cannot,  so  far 
as  it  will  extend,  or  compensates  the  latter  out  of  the  fund  in 
proportion  to  what  the  former  has  unnecessarily  taken  from 
that  which  formed  the  only  means  of  payment  to  the  latter 
(Sto.  558—563 ;  2  J.  W.  640). 

Whenever,  therefore,  a  creditor  having  more  than  one  ftmd 
resorts  to  that  which,  as  between  the  debtor's  own  represen- 
tatives, is  not  primarily  liable,  he  whose  ftmd  is  so  taken  out 
of  its  proper  order  is  placed  in  the  same  position  as  if  the 
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assets  had  been  applied  in  due   course  of  administration 
(2  J.  W.  640). 

Thus  if  the  proper  fund  for  payment  of  pecuniary  legacies 
has  been  exhausted  by  creditors,  the  legatees,  to  the  extent 
to  whiGh  creditors  have  deprived  them,  are  entitled  to  come 
upon  the  real  estate  descending,  or  charged  with  debts, 
(21  L.  J.,  Eq,  346) ;  and  so  if  a  specific  bequest  is  con- 
sumed in  paying  creditors,  the  legatee  is  entitled  to  be  com- 
pensated out  of  any  of  the  funds  which  ought  previously  to 
have  been  consumed,  and  also,  it  seems  (if  the  other  funds 
are  insufficient),  to^call  upon  the  other  specific  legatees  and 
the  specific  devisees  to  contribute  proportionately  to  his  loss. 

So  the  heir  is  entitled  to  compensation  out  of  the  general 
personal  estate  not  exempted  fi-om  debts,  and  also  out  of 
property  devised  or  bequeathed  for  the  payment  of  debts, 
and  to  contribution  from  the  customary  or  other  heir ;  and 
persons  who  have  property  devised  to  them,  charged  with 
debts,  have  a-  right  of  compensation  against  those  who  are 
antecedently  liable,  and  also  of  contribution  from  any  in  the 
same  position  as  themselves  ;  and  so  have  the  other  persons 
entitled  to  the  deceased's  property,  according  to  their  respec- 
tive priorities.  In  like  manner,  before  the  3  &  4  WUl.  IV. 
c.  104,  the  simple  contract  creditors  were  allowed  to  stand 
in  the  place  of  the  specialty  or  judgment  creditors  for  the 
amount  which  the  latter  had  taken  from  the  personalty. 

Legatees  not  having  a  charge  on  land  have  also  a  similar 
right  against  legatees  who  have  a  charge. 

This  right,  however,  does  not  altogether  extend  to 
charitable  legacies  which  come  within  the  operation  of  the 
Mortmain  Act,  9  Geo.  II.  c.  36 ;  for  by  that  statute  legacies 
or  bequests  payable  out  of  or  charged  upon  real  estate,  or  in 
any  way  proceeding  fi-om  or  partaking  of  the  nature  of  realty, 
are  void;  and  equity  will  not,  when  they  are  given  out  of  a 
mixed  fund  of  real  and  personal  estate,  marshal  the  assets  in 
their  favour,  so  as  to  allow  them  to  be  paid  out  of  the  per- 
sonal estate  and  the  other  claims  out  of  the  real,  unless  there 
is  a  direction  or  otherwise  sufficient  in  the  will  to  authorize  that 
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to  be  done  (9  Ch.  316  ;  16  Eq.  487);  but  the  court  distri- 
butes the  fond  as  if  no  legal  objection  existed,  and  then  holds 
that  so  much  of  those  bequests  fail  as  would  thus  have  to  be 
paid  out  of  the  realty ;  so  that  if  the  fund  was  half  personalty, 
and  half  realty,  one  half  of  such  bequests  would  fail ;  if, 
therefore,  a  testator  is  anxious  that  the  charitable  bequests 
should  be  fully  paid,  he  should  provide  a  competent  fund  of 
pure  personalty,  and  direct  them  to  be  defrayed  thereout. 

However,  where  the  charitable  bequests  have  been  given 
generally  with  other  legacies,  and  the  testator  afterwards 
charges  his  real  estate  with  payment  of  all  his  legacies,  if 
the  personal  estate  is  insufficient  to  discharge  the  whole,  the 
charities  will  be  directed  to  be  paid  out  of  the  personalty,  and 
the  others  out  of  the  charged  estate,  so  that  the  testator's 
wishes  may  be  fully  performed  (Sto.  1180);  and  in  a  case 
where  there  was  a  legacy  for  building  a  church,  which  could 
by  law  be  paid  out  of  realty  or  impure  personalty,  the  whole 
amount  thereof  was  so  paid,  in  order  to  leave  the  pure 
personalty  for  the  charity  (7  Ch,  232). 

On  the  same  grounds  rests  the  right,  before  adverted 
to,  which  the  heir  and  specific  legatees  and  devisees  have 
to  require  that  charges  and  incumbrances  on  the  property 
descending  or  given  by  will  should  be  exonerated  out  of  pro- 
perty standing  in  a  prior  rank  of  liability,  and  to  contribution 
from  persons  standing  in  a  similar  position  to  themselves,  and 
also  the  right  which  a  widow  has  to  require  the  prior  funds 
to  be  exhausted  in  paying  the  debts  before  her  paraphernalia 
(which,  with  the  exception  of  her  wearing  apparel,  is  liable 
to  debts,)  is  applied  for  such  purposes,  or  to  obtain  compen- 
sation in  lieu  of  such  property  (  Sto.  566 — 568). 

Marshalling  does  not,  it  seems,  extend  to  policy-holders, 
who  are  only  entitled  to  be  paid  out  of  the  company's  pro- 
perty, while  the  general  creditors  have  a  right  against  share- 
holders (3  Eq.  668).  Where  bottomry  bond-holders  have  a 
claim  against  a  ship's  freight  and  cargo,  the  master  is  paid  in 
preference  out  of  the  ship  and  freight,  by  way  of  marshalling 
(1  Ad.  379). 
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As  to  foreigners'  assets,  the  general  rule  is,  that  where  a 
domestic  administrator  collects  assets  in  a  foreign  country 
without  any  grant  of  administration  in  such  country,  and 
brings  them  here,  they  wiU  be  treated  as  personal  assets 
to  be  administered  by  him ;  but  if  the  property  is  received 
abroad  by  a  foreign  administrator,  who  takes  upon  himself 
the  office,  the  domestic  administrator  can  assert  no  claim 
thereto,  although  it  is  transmitted  here,  either  against  the 
foreign  administrator  or  the  person  in  whose  hands  it  is ; 
and  the  only  mode  (if  necessary  for  domestic  administration) 
is  to  require  it  to  be  transferred  or  distributed  after  all  claims 
abroad  against  the  foreign  representative  have  been  ascer- 
tained and  settled  (Sto.  584), 

Where  the  Irish  assets  of  an  Irishman,  who  had  also  assets 
in  England,  were  sent  over  to  this  country,  it  was  held  that 
the  Irish  debts  were  first  payable  out  of  those  sent  over  (23 
L.  J.,  Eq.  736). 

The  question  of  contract  or  no  contract  is  according  to  the 
law  of  the  country  where  it  is  made,  but  the  remedy  accord- 
ing to  the  law  of  the  country  where  such  remedy  is  sought ; 
consequently  non-registration  in  Batavia  does  not  prevent 
a  remedy  here  (6  Ch.  64),  and  as  to  the  Colonies,  6  Q.  B.  1 ; 
and  the  administration  in  regard  to  creditors  is  altogether 
governed  by  the  law  of  the  country  where  the  executor  acts, 
and  from  which  he  derived  his  authority  to  collect  the  pro- 
perty, and  not  by  the  law  of  the  country  where  the  deceased 
lived  or  was  domiciled,  because  each  nation  has  a  right  to 
protect  its  citizens. 

The  question,  however,  of  whether  the  debts  are  ultimately 
to  be  paid  out  of  the  real  or  personal  estate  depends,  in  case 
of  intestacy,  on  the  law  of  the  place  of  domicil  (4  Rus.'  388), 
"  mobilia  sequuntur  personam"  and  in  cases  of  testacy,  on 
the  testator's  intention  (Sto.  586 — 588);  and  the  personal 
estate  must  be  administered  according  to  the  law  of  the 
deceased's  domicil ;  consequently,  a  judgment  in  England 
will  give  no  priority  against  assets  here  belonging  to  a  person 
domiciled  in  Ireland  (23  L.  J.,  Eq.  492). 

s2 
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In  cases,  however,  of  leaseholds  and  immoveable  property, 
the  "  lex  loci  rei  sitce  "  applies,  so  that,  although  Thellusson's 
Act  does  not  apply  to  Ireland,  it  was  held  to  apply  to  lease- 
holds in  this  country  of  which  a  domiciled  Irishman  died 
possessed  (16  Eq.  460);  and  the  same  as  to  the  Mortmain 
Act,  with  regard  to  a  Scotchman  (14  V.  537)  ;  and  although 
according  to  Scotch  law  an  executor  cannot  sell  leaseholds, 
he  can,  on  obtaining  confirmation  here  under  the  21  &  22 
Vict.  c.  56,  s.  12,  sell  leaseholds  situate  in  this  country. 

By  the  law  of  Jersey  (and  it  seems  also  in  Scotland)  a 
person  leaving  a  wife  can  only  dispose  of  one-half,  and 
leaving  children,  only  one-third,  of  his  property ;  but  the 
executors  are  entitled  to  receive  all  for  the  purpose  of 
administering  (3  P.  C.  115). 

It  is  frequently  very  difficult  to  ascertain  what  is  the 
deceased's  domicU,  whether  that  of  origin  or  an  acquired  one, 
and  the  cases  on  the  subject  are  very  numerous.  See  10  H. 
L.  C.  272;  32  L.  J.,  Eq.  295;  33  L.  J.,  Eq.  501;  1  Sc.  Ap. 
307,  441;  1  Ch.  1 ;  8  Eq.  631;  10  Eq.  589;  12  Eq. 
298,  617  ;  17  Eq.  78. 

In  case  of  a  will  probate  duty,  and  in  case  of  intestacy 
administration  duty,  is  payable  on  the  personal  property  in 
this  country,  and  so  also  is  legacy  or  succession  duty ;  but 
neither  probate  nor  administration  duty,  nor  legacy  or  suc- 
cession duty,  is  generally  payable  on  foreign  assets  (1  Ch.  1), 
although  probate  and  administration  duty  is,  it  seems,  payable 
on  property  in  this  country  which  belonged  to  a  person  who 
died  domiciled  abroad  (5  Ch.  314);  and  as  to  probate  duty 
in  case  .of  a  wife  and  husband,  where  the  latter  died  domi- 
ciled abroad,  see  4  H.  L.  100;  but  there  is  no  legacy  duty 
payable  on  the  foreign  property  of  a  person  domiciled  abroad, 
notwithstanding  he  dies  in  this  country;  and  it  was  held  that 
there  was  no  legacy  duty  payable  on  legacies  given  by  a 
testator  domiciled  abroad,  although  charged  on  land  here 
(12  Ch.  &  F.  I ;  12  Eq.  464),  while  there  is  on  land  or  rent 
held  pour  autre  vie  (7  Ch.  192);  and  succession  duty  has 
been  held  payable    on   a  sum   of   consols    directed  by  a 
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foreigner's  will  to  be  invested  in  trust  (10  Eq.  291),  though 
a  later  case  has  thrown  doubt  on  this  decision  (11  Eq.  378). 

The  domicil  is  to  be  looked  to  as  to  the  question  of 
legitimacy  when  that  influences  the  rate  of  duty  (5  H.  L. 
624  ;  1  Ch.  1  ;   15  Eq.  1  ;  11  Eq.  474). 

Probate  duty  is  not  only  payable  on  personal  estate,  but 
also  on  land  ordered  to  be  converted  (9  Ex,  27  ;  10  Eq. 
185;  30  L.  J.,  Ex.  379);  and  by  the  23  Vict.  c.  15,  ss.  4,  5, 
this  duty  is  extended  to  personalty  bequeathed  under  a 
general  power  of  appointment,  and  is  made  a  charge  upon 
the  appointed  property  (see  16  Eq.  308). 

As  to  what  duties  are  payable  on  probates  and  letters  of 
administration,  see  Wms.  Exs.  490  et  seq. 


(     262     ) 


CHAPTER  IV. 

LEGACIES  AND  DONATIONES  MOKTIS  CAUSA. 

Beeore  treating  of  the  jurisdiction  of  equity  under  this  head, 
it-will  be  useful  to  state,  that  a  legacy  is  a  bequest  by  testa- 
ment of  personal  property,  or  of  a  sum  of  money  payable  out 
of  real  property,  and  the  person  to  whom  it  is  given  is  called 
the  legatee,  while  persons  to  whom  real  property  is  given  by 
wiU  are  called  devisees,  and  the  word  devise  instead  of  bequest 
is  used  to  designate  what  they  take. 

Under  the  "Wills  Act  (1  Vict.  c.  2  6) -everything,  it  seems, 
maybe  devised  or  bequeathed;  but  in  cases  of  copyholds,  the 
estate  is  in  the  heir,  until  the  devisee  is  admitted  (6  Q.  B. 
441 — 698),  although  the  heir  cannot,  it  seems,  compel  admit- 
tance (5  Q.  B.  262 ;  2  Eq.  31,  36). 

The  act,  however,  prevents  any  person  who  attests  a  M'iU, 
and  the  wife  and  husband  of  such  person,  from  taking  any 
beneficial  interest  thereunder  (sect.  15),  even  if  there  are 
sufficient  other  witnesses  (32  L.  J.,  Eq.  668 ;  2  Eq.  284), 
but  not  fi:om  taking  as  an  executor  (sect.  17)  or  trustee  (6 
Eq.  69)  ;  and  the  attesting  of  a  codicil  does  not  defeat  a  gift 
made  by  the  will  (3  Drew.  208)  ;  and  the  confirmation  of  the 
will  by  a  codicil  attested  by  other  witnesses  has  been  held 
to  make  thte  gift  good  (13  Eq.  381). 

Legacies  are  divided  into  general,  demonstrative,  and 
specific. 

Under  the  Jirst  are  classed  those  which  come  out  of  the 
general  assets  of  the  testator  (and  not  out  of  any  particular 
fund),  such  as  pecuniary  legacies,  and  aU  others  which  are 
not  included  under  the  other  two  kinds;  and  they  must 
abate,  or,  if  requisite,  be  totally  exhausted,  before  the  specific 
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legacies,  or  the  particular  fiind  out  of  which  the  demonstra- 
tive are  to  be  paid,  can  be  touched  for  payment  of  debts ; 

Demonstrative  are  those  which  are  payable  out  of  a  par- 
ticular fund,  or,  if  that  is  insufficient,  out  of  the  general 
assets  (Wms.  Exs.  995  ;  19  Eq.  30;  4  Eq.  140);  and 

Specific  are  those  which  are  particularly  described,  and 
therefore  entitle  the  legatee  to  the  particular  article  men- 
tioned, or,  if  that  has  been  parted  with,  destroyed,  or  lost, 
fail  altogether ;  and  if  a  specific  legacy  is  charged  or  incum- 
bered, the  legatee  is  generally  entitled  to  have  it  exonerated 
(20  Eq.  304) ;  bu*  it  was  held,  that  the  legatee  of  goods, 
which  perished  with  the  testator,  was  not  entitled  to  the  in- 
surance moneys  therefor .(21  L.  J.,  Eq.  -353  ;  Wms.  Exs. 
993,  and  p.  252,  supra'). 

Specific  legacies  comprise  two  sorts  of  gifi;s,  as  where  a 
certain  chattel  is  particularly  described,  as  "the  diamond 
ring  given  me  by  A.,"  and  where  the  kind  of  chattel  is  only 
described,  as  "  a  diamond  ring." 

Where  a  portion  of  shares  are  given  to  one  and  the  residue 
to  another,  the  first  can,  it  seems,  select;  but  not  where 
certain  portions  are  given  to  each(l  Eq.  378  ;  2  Col.  435). 
As  to  what  constitutes  a  specific  legacy,  see  2  Eq.  669;  11 
Eq.  506  ;   16  Eq.  308  ;   17  Eq.  65  ;   19  Eq.  501. 

A  specific  legacy  or  devise,  although  adeemed  by  a  binding 
contract  for  the  sale  of  the  property,  gives  the  legatee  or 
devisee  the  rent  or  profits  up  to  the  time  for  completion  (17 
Eq.  217);  and  a  specific  legacy  of  shares  generally  passes  any 
right  incident  thereto  (1  Sc.  Ap.  362),  and,  in  case  of  ap- 
pointment, pays  its  share  of  probate  duty  (23  Vict.  c.  15,  s,  45  ; 
16  Eq.  308). 

General  legacies,  where  the  funds  are  insufficient,  must 
abate  proportionately,  except  in  certain  cases,  as  of  a  legacy 
to  a  widow  in  lieu  of  dower  (1  Sm.  &  Gif.  421). 

Legacies,  as  well  as  donationes  mortis  causa,  are  generally 
treated  under  the  head  of  Executive  Equity  ;  and  although 
they  partially  belong  to  that  head,  yet,  as  the  attention  of  a 
court  of  equity  is  principally  called  to  them  in  administering 
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assets,  it  has  been  thought  proper  to  treat  them  in  this  place 
under  the  head  of  Adjustive  Equity. 

In  former  times  the  cognizance  of  legacies  of  personal  pro- 
perty, both  before  and  after  the  executor's  assent  in  case  of 
general  and  demonstrative  legacies,  and  until  his  assent  in 
case  of  specific,  was  left  to  the  jurisdiction  of  the  ecclesiastical 
and  probate  courts,  and  specific  legacies,,  after  assent,  to  the 
ordinary  courts  of  common  law ;  the  courts  of  equity  not 
interfering  without  the  legacy  was  subject  to  some  trust,  or 
charged  upon  land.  But  in  the  time  of  Lord  Nottingham 
the  Court  of  Chancery  took  upon  itself  jurisdiction',  and  now 
exercises  herein  an  extensive  one,  which  is  sometimes  con- 
current, and  at  other  times  exclusive  ;  and  though  it  assumed 
to  itself  this  power,  which  affords  more  eflScacious  aid  than 
is  obtainable  in  the  other  courts,  the  ecclesiastical  courts  until 
the  creation  of  the  probate'  courts  exercised,  and  since  such 
probate  courts  exercise,  the  same  jurisdiction  as  formerly, 
without  it  appears  that  they  cannot  in  the  particular  case 
administer  complete  justice ;  in  which  case  equity  affords  the 
requisite  relief. 

And  in  the  ordinary  courts  of  law  (except  in  the  county 
courts,  where  the  amount  of  the  legacy  desired  to  be  recovered 
was  under  50/.,  9  &  10  Vict.  c.  95,  s.  65  ;  13  &  14  Vict, 
c.  61)  no  proceeding  could  have  been  instituted  for  the 
■recovery  of  a  legacy  without  it  was  specific,  and  the  executor 
or  administrator  had  assented  to  it ;  because  all  the  personal 
■property  of  the  deceased  vests  in  such  executor  or  adminis- 
trator for  the  purpose  of  paying  the  debts,  and  the  legatees 
are  not  entitled  to  any  portion  tiU  such  debts  have  been 
fully  paid  or  satisfied,  and  in  the  case  of  the  assets  proving 
inadequate  to  pay  both,  the  legacies  must  abate,  or  fail  alto- 
gether according  to  the  amount  of  the  deficiency  ;  for  a  man 
must  be  just  before  he  can  be  allowed  to  be  generous.  But 
by  the  Judicature  Acts,  1873,  1875,  general  jurisdiction  is 
given  to  the  High  Court  of  Justice  (see  pp.  24,  25,  supra). 

A  bequest  transfers  only  an  inchoate  right  to  the  legacy, 
■'which  is  not  perfected  till  the  executor  or  administrator  has 
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assented  thereto;  and  this  he  should  not  do  until  he  has 
either  paid  or  reserved  sufficient  to  discharge  all  the  liabili- 
ties of  the  deceased ;  for  were  he  to  pay  or  deliver  over 
legacies,  and  the  residue  of  the  assets  proved  deficient,  he 
would  make  himself  personally  liable  for  the  debts.  The  law, 
therefore,  to  protect  the  exfecutor,  imposes  the  necessity  of 
his  assent,  before  a  legacy  can  be  completely  vested  in  the 
legatee;  but  if  it  has  once  been  given,  considers  it  as  irrevoc- 
able, and  an  admission  that  the  executor  has  sufficient  for  its 
payment. 

In  analogy  to  the  period  allowed  by  the  Statute  of  Distri- 
butions, the  executor  or  administrator  is  generally  allowed 
one  year  to  discover  and  fully  discharge  the  testator's  or 
intestate's  debts  (Wms.  Exs.  1190),  but  creditors  can  proceed 
for  payment  Or  administration  without  waiting  tiU  the  end  of 
the  year  (2  Atk.  301 ),  and  so  can  legatees  and  next  of  kin 
for  administration,  although  not  generally  entitled  to  be  paid 
tUl  the  year  is  up. 

And  it  seems  that  if  the  executor  or  administrator  has 
during  the  year  used  due  diligence,  and  afterwards  pays 
over  the  legacies,  or  the  shares  of  the  next  of  kin,  without 
knowledge  of  further  debts,  he  will  not  generally  be  person- 
ally liable,  and  the  creditor's  remedy  will  be  against  those 
who  have  received  their  legacies  or  shares,  to  compel  them 
to  pay  him  thereout  (3  My.  &  Cr.  31 ;  27  L.  J.,  Eq,  719) ; 
but  even  as  against  them  the  creditor's  right  may  be  lost  by 
the  statute  of  limitations,  laches  or  acquiescence  (30  L.  J., 
Eq.  889). 

Although  the  law  wiU  not  generally  presume  an  assent  to 
a  legacy  so  as  to  prejudice  the  executor,  it,  having  prescribed 
no  particular  form  in  which  assent  must  be  given,  considers 
any  act,  however  slight,  which  expressly  or  impliedly  shows 
that  the  executor  consents  to  the  legatee  taking  the  bequeathed 
property  as  sufficient ;  thus,  where  the  executor  congratu- 
lated the  legatee  on  his  legacy,  and  also  where  he  proposed 
to  buy  the  legacy  from  the  legatee,  he  was  considered  as 
having  assented  (Wms.  Exs.  1175  ef  seq.). 
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If  the  legacy  is  specific,  and  not  a  mere  chose  in  action, 
the  assent  immediately  vests  the  property  in  the  legatee,  so 
that  he  can  maintain  an  action  at  law  in  the  same  manner  as 
for  his  own  property;  but  with  regard  to  other  legacies,  as 
the  assent  does  not  make  their  amount  a  debt  to  the  legatee, 
either  from  the  executor  or  from  the  person  who  was  liable 
to  the  testator  (21  L.  J.,  Q.  B.  391),  or  otherwise  change 
their  nature,  no  action  at  law  (except  in  the  County  Court  as 
before  stated)  could  before  the  Judicature  Act  have  been 
maintained,  the  executor  being  simply  a  trustee  for  their 
payment,  and  if  payable  out  of  the  personal  estate,  proceed- 
ings must  have  been  had  either  in  the  Ecclesiastical  and 
Probate  Court  or  in  Equity. 

Where  also  the  legacy  was  subject  to  some  trust,  or  charge 
on  land,  or  the  Ecclesiastical  or  Probate  Court,  or  even  in 
case  of  a  specific  legacy  after  assent  the  Court  of  Law,  could 
not  take  due  care  of  the  interests  of  all  parties,  equity  asserted 
an  exclusive  jurisdiction,  and  prevented  the  proceedings  in 
the  other  courts,  the  interposition  of  equity  having  been  often 
necessary  for  the  discovery,  account,  or  distribution  of  assets, 
or  some  other  relief,  which  the  other  courts  could  not  so  ade- 
'  quately  afford. 

Thus,  where  legacies  were  given  to  infants,  equity  had  ex- 
clusive jurisdiction,  because  it  could,  and  can,  give  proper 
directions  for  securing  and  improving  the  ftind,  which  the 
other  courts  could  not  (Sto.  592 — 600);  and  where  a  husband 
sued  in  the  Ecclesiastical  Court  for  a  legacy  belonging  to 
his  wife,  equity  would  restrain  him  by  injunction,  because 
that  court  could  not,  like  a  court  of  equity,  compel  a  suitable 
settlement  thereout  on  her  and  her  family  (Sto.  598). 

So,  if  a  legacy  is  payable  on  a  future  day,  whether  con- 
tingently or  not,  equity  wiU  direct  the  executor  to  give 
security  for  its  payment,  or  to  pay  a  sufficient  amount  into 
court,  even  though  there  is  no  actual  waste,  or  danger 
thereof,  although,  where  a  specific  legacy  is  bequeathed  to  a 
person  for  life,  with  remainder  to  another,  such  last,  unless 
he  alleges  and  proves  waste    or    danger    thereof^   cannot 
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compel  the  person  firstly  entitled  to  give  security  for  its  due 
delivery  at  the  proper  period,  but  can  only  require  an  in- 
ventory of  the  property,  so  that  he  may  be  enabled  to  identify 
it,  and  on  his  right  accruing  to  compel  its  delivery  over  (Sto. 
603,  604,  845  a). 

Equity,  in  deciding  on  the  nature,  validity  and  interpreta- 
tion of  gifts  of  purely  personal  property,  is  guided  by  those 
rules  of  the  civil  law,  which  are  acted  upon  in  the  spiritual 
courts,  while  in  determining  points  which  arise  respecting 
legacies  which  are  charged  on  land,  it  generally  follows  the 
rules  of  common  4aw ;  and  the  construction,  therefore,  is 
much  more  liberal  in  the  former  than  in  the  latter  cases  (Sto. 
602,  608). 

Legacies  are  either  vested  or  contingent. 

The  first  do  not  solely  comprise  those  of  which  the 
legatee  is  entitled  to  have  the  immediate  possession,  but 
also  those  to  which,  although  the  enjoyment  is  postponed, 
he  has  a  present  absolute  title,  as  where  a  sum  of  money  is 
given  to  a  person  in  esse  immediately  on  another's  death ; 
while  contingent  legacies  are  those  to  which  the  legatee  has 
at  the  time  no  absolute  title,  but  only  a  conditional  one,  as 
where  a  sum  of  money  is  given  to  one  in  case  he  survives 
another ;  and  therefore,  as  to  the  first,  in  case  of  the  legatee's 
death  before  he  receives  it,  his  executors  or  administrators 
will  be  entitled,  while  in  the  other  they  will  not,  but  a  lapse 
will  occur. 

Thus,  if  a  legacy  is  given  to  a  person,  with  a  direction 
that  it  shall  be  paid  at,  when,  or  if  he  attain  twenty-one, 
such  legacy  is  vested,  and  in  case  of  the  legatee's  death 
before  twenty-one  will  belong  to  his  executors  or  administra- 
tors, although,  except  where  it  is  payable  with  interest,  he 
cannot  claim  it  till  such  person  would,  if  he  had  lived,  have 
come  of  age ;  for  it  is  an  interest  in  prcesenti,  although  it  be 
solvmdumin  futuro  (Wms.  Exs.  1051),  unless  it  is  charged 
upon  real  estate,  in  which  case  it  wiU  be  considered  only 
as  contingent,  unless  the  postponement  was  for  the  con- 
venience of  the  estate,  and  not  because  of  the  situation  of 
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the  legatee,  as  where  the  estate  is  given  to  one  for  life,  and 
the  legacy  is  to  be  paid  on  his  death  (Wms.  Exs.  1077) ;  and 
so  it  will,  even  in  cases  qf  purely  personal  legacies,  be  con- 
sidered contingent,  if  given  to  him  at,  when,  or  if  he  attain 
twenty-one;  for  in  such  case  there  is  no  gift  in  praesenti, 
and  neither  he  nor  his  representatives  will  be  entitled  to 
it  without  the  specified  age  is  attained  (Wms.  Exs.  1057; 
8  Eq.  619  ;  4  Eq.  372),  unless  he  is  given  the  interim  profits, 
or  it  is  clear  that  the  postponement  was  simply  for  the  con- 
venience of  the  estate,  as  where  a  life  interest  is  previously 
given  to  another  (Wms.  Exs.  1059  —  1065);  and  as  to  the 
effect  of  gifts  to  children  at  twenty-one,  with  maintenance 
in  the  meantime,  16  Eq.  221,  501;  9  Eq.  99;  19  Eq. 
286. 

Gifts  to  a  wife  for  herself  and  her  children  have  in  some 
cases  been  held  to  give  her  a  life  estate,  with  remainder  to 
her  children  as  joint  tenants,  whUe  in  other  cases  they  have 
been  held  to  give  her  a  joint  or  equal  interest  or  share  with 
her  children  (12  Eq.  432  ;  7  Ch.  253 ;  14  Eq.  415). 

Legapies  also  may  be  vested  subject  to  be  divested,  in  which 
case  the  death  of  the  legatee  wiU  not  occasion  a  lapse,  but  it 
will  only  be  subject  to  be  defeated  by  the  event  which  is 
specified,  as  where  a  legacy  is  given  to  A.,  but  if  he  should 
die  without  leaving  issue,  then  to  B. ;  here  A.  can  dispose 
of  it,  and  has  the  absolute  interest  therein,  subject  only  to 
a  deprivation  by  death  without  leaving  issue. 

So,  where  a  legacy  is  given  to  all  the  children  of  a  person, 
the  first  child  takes  the  whole,  subject  to  the  condition  of 
letting  in  the  other  children  to  a  participation  on  their  respec- 
tive births ;  but  if  an  immediate  gift  is  made  to  all  the  chil- 
dren on  attaining  twenty-one,  only  those  born  before  the  first 
attains  twenty-one  will  take,  unless  there  are  special  words  to 
alter  this  construction  (12  Eq.  427;  3  K.  &  J.  48);  and  in 
case  of  contingent  remainders  it  seems  that  the  age  must  be 
attained  before  the  remainder  falls  into  possession,  or  the  gift 
will  not  take  effect  (2  Ch.  D.  417  ;  2  Eq.  386  ;  5  Eq.  399), 

A  gift  over  on  death  before  the  legacy  is  "  receivable," 
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"  received,"  or  "  payable,"  "  entitled  to  receive,"  "  due  and 
payable,"  or  "  ascertained,"  and  such  like  events,  is  generally 
held  to  refer  to  the  time  of  vesting  in  possession  or  right  to_ 
receive  the  same  (6  Eq.  59 ;  7  Eq.  532 ;  16  V.  168  ;  3  M.  & 
K.  316;  2  Prob.  366);  and  as  to  settlements  see  2  Eq.  396  ; 
9  Sim.  56 ;  1  Ves.  sen.  209 ;  and  "  vesting"  may  mean 
"  vesting  in  possession"  (6  Ch.  784—786  ;  16  Eq.  208). 

Difficulties  frequently  arise  as  to  the  meaning  of  the  word 
'•  survivor,"  and  it  has,  in  many  cases,  been  construed  to 
mean  or  have  the  equivalent  of  "  other,"  and  the  same  as  to 
«  surviving"  (10  Eq.  252;  8  Ch.  70;  19  Eq.  320;  20  Eq. 
378  ;  2  Ch.  D.  348)  ;  but  the  true  meaning  will  be  given, 
except  where  the  contrary  is  required  by  the  context. 
"  Leaving,"  also,  is  frequently  construed  "  having"  (4  Eq. 
265  ;  7  Eq.  472  ;  7  H.  L.  368 — 408),  but  not  without  good 
ground  for  so  doing  (10  Eq.  36  ;  23  L.  J.,  Eq.  1004) ;  and 
"death"  as  to  a  remainder,  either  immediate  or  after  two 
or  more  limitations,  means  generally  death  before  the 
remainder  falls  into  possession  (7  H.  L.  338 — 408 ;  9  Ch. 
45). 

A  devise  or  bequest  to  persons  or  their  "  survivor,"  after 
an  estate  for  life,  only  belongs  to  those  who  survive  the  tenant 
for  life  (4  Mad.  11 ;  34  L.  J.,  Eq.  41);  but  if  all  die  before 
the  tenant  for  Hfe  or  time  of  division,  all  take  as  if  there 
was  no  survivorship  clause  (7  Eq.  478);  and  in  considering 
these  questions,  the  difference  between  vesting  subject  to 
divesting,  and  not  vesting  at  all  until  the  happening  of  a 
certain  event,  must  be  kept  in  mind. 

If  the  person  to  whom  a  legacy  is  given  dies  before  the 
testator,  it  generally  lapses,  and,  in  most  cases,  falls  into  the 
residuum  of  the  testator's  estate,  or,  if  charged  upon  land, 
or  arising  from  the  produce  of  land,  ceases,  for  the  bene- 
fit of  those  who,  in  case  no  legacy  has  been  given,  would 
have  taken  the  property ;  and  the  same  occurs  even  if  the 
legacy  is  given  to  the  legatee  and  his  executors  or  assigns, 
and  the  testator  has  expressed  an  intention  that  it  shall  not 
lapse,  although  a  bequest  may  be  specifically  framed  to  pre- 
vent such  lapse,  as  by  giving  the  legacy  to  A.  and  declaring 
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that  if  lie  shall   die  be 'ore   the  testator  his  legal  personal 
representatives  or  next  of  kiii  shall  take  (14  Eq.  343). 

A  legacy  to  two  or  more  as  joint  tenants  is  not  within  the 
rule ;  for  on  the  death  of  one  the  whole  will  survive  to  the  other, 
although,  if  it  is  given  to  them  as  tenants  in  common,  there 
is  a  lapse  as  to  the  share  of  the  one  dying,  except  when  it  is 
to  a  class;  for  then  the  whole  is  divided  between  those  that 
remain  (10  Ch.  358);  and  the  same  rule  applies  where  one 
of  the  persons  cannot  take,  from  having  attested  the  will 
(3  Ch.  D.  703  ;  10  C.  P.  701 ;  17  Jur.  386;  2  M.  &  R.  295). 

Nor  is  there  any  lapse  where  the  legacy  is  given  over 
after  the  death  of  the  first  legatee ;  for  in  such  case  the 
legatee  in  remainder  will  take  immediately  on  the  testa- 
tor's death,  if  he  outlive  the  prior  legatee ;  nor  after  the 
forfeiture  of  the  life  estate,  if  it  is  clear  that  the  remainder 
was  to  take  effect  at  once,  but  if  not,  then  there  may  be 
a  lapse  to  the  extent  of  the  life  estate  (4  Eq.  209 ;  3  D.  & 
W.  353);  and  as  to  the  ulterior  limitations  taking  effect  on 
the  dropping  of  the  previous  ones,  see  3  Ch.  D.  763  ;  6  Ex. 
291  ;  8  Ch.  419. 

There  is  also  no  lapse  of  the  beneficial  interest  when  the 
legatee  who  dies  is  a  trustee ;  but  the  cestui  que  trust  will 
stiU  be  entitled,  and  the  person  taking  the  legal  interest  will 
be  a  trustee  for  him. 

By  the  Wills  Act  (1  Vict.  c.  26,  s.  33),  a  bequest  or  devise 
for  a  longer  duration  than  life. to  a  child  or  other  issue  of 
the  testator,  who  dies  leaving  issue  which  survives  the  tes- 
tator, does  not  lapse,  unless  a  contrary  intention  appears  by 
the  wUl,  but  belongs  to  such  legatee  as  if  he  had  survived, 
and  passes  under  his  will,  or,  in  case  of  intestacy,  descends 
and  is  distributable  as  such  legatee's  own  property  (13  L.  J., 
Eq.  79),  and  probate  duty  is  payable  accordingly  (4  Ex.  27); 
and  by  the  32nd  section,  devises  of  real  estate  in  taU,  or 
quasi  entail,  are  not  to  lapse  if  there  are  issue  to  take. 

Legacies  also  lapse  where  they  are  given  upon  some  event 
which  never  happens. 

As  to  those  legacies  which  are  purely  personal,  and  fail 
either  by  illegality,  lapse  or  otherwise,  they,  it  seems,  fall 
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into  the  residue,  and  belong  to  the  residuary  legatee  (if  any), 
or,  if  none,  to  the  next  of  kin ;  such  residue,  however,  must,  it 
seems,  he  the  general  residue,  not  a  specific  one  or  residue  of 
particular  property  which  does  not  include  the  property  in 
question  (6  Ch.  333;  10  Eq.  488;  but  see  11  Eq.  280);  and 
those  which  are  charged  upon  real  estate  cease,  for  the  benefit 
of  the  person  entitled  to  the  property  which  was  subjected  to 
them;  and  when  they  consist  of  the  produce  of  real  estate, 
they  will  belong  to  the  heir  or  other  person  who  is  entitled 
to  the  residue  of  the  real  estate,  it  being  considered  that  the 
conversion  was  not  absolute,  but  only  for  the  purposes  of 
the  wUl,  without  in  each  case  something  to  the  contrary 
plainly  appears  from  the  wUl. 

If  a  legacy  is  given  upon  trust  as  to  part  for  a  purpose 
which  is  illegal  or  void,  and  the  rest  for  a  legal  purpose, 
the  whole  legacy  lapses  and  falls  into  the  residuary  estate, 
unless  the  portion  applicable  to  the  legal  purpose  can  be 
'ascertained  (33  L.  J.,  Eq.  674;  1  Ph.  183,  199,  706),  or  it 
is  merely  an  honoraiy  or  voluntary  trust  (14  Eq.  45). 

Where  a  testator  has  bequeathed  two  or  more  legacies  to 
the  same  person,  it  frequently  becomes  a  question  whether 
there  is  a  mere  repetition  of  the  first,  or  it  was  intended 
that  the  legacies  should  be  cumulative  and  the  legatee  take 
both  or  aU;  where  the  same  thing  is  twice  given,  of  course  it 
is  as  if  one  bequest  had  been  made;  and  if  the  bequests  are 
by  the  same  instrument,  the  legatee  will  take  only  one, 
unless  they  are  different  in  quantity  or  quality;  but  if  they 
are  by  different  instruments,  the  presumption  of  intention 
is  prima  facie  that  they  are  cumulative  ;  but  this  presump- 
tion may  be  rebutted  by  evidence  li-om  the  instrument  itself, 
as  that  the  language  of  the  gift  shows  the  contrary,  but 
not  by  extrinsic  evidence  {Lee  v.  Pain,  4  H.  216 ;  Sto.  1123  a). 
An  appointment  of  one-sixth  has  been  held  a  substitution 
of  a  previous  appointment  of  one-seventh  (3  Eq.  63),  while 
bequests  contained  in  a  codicil  which  were  similar  to  those 
in  a  previous  codioU,  with  some  slight  alterations,  were  held 
cumulative  (7  Ch.  448  ;  12  Eq,  325). 
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Although  specific  legacies  carry  with  them  all  dividends 
or  other  profits  which  accrue  to  them  after  the  testator's 
death,  no  interest,  is  generally  payable  upon  other  legacies 
without  they  are  retained  by  the  executor  longer  than  a 
year  from  the  death,  which,  as  before  mentioned,  the  execu- 
tor is  allowed  for  discharging  the  debts  (22  L.  J.,  Eq.  1039; 
6  Mad.  358) ;  and  although  legacies  charged  on  real 
estate  are  sometimes  entitled  to  interest  from  the  death, 
those  payable  by  or  from  the  sale  of  real  estate  are  only 
entitled  from  the  end  of  the  year  after  the  death  (18  Eq. 
301). 

When  the  payment  of  the  legacies  is  delayed  beyond  the 
proper  time,  interesi;  is  allowed  from  the  end  of  the  year 
at  41.  per  cent.,  or  at  such  other  rate  as  is  mentioned  in 
the  will,  unless  the  testator  has  mentioned  a  time  for  the 
payment  of  the  legacy,  in  which  case  the  legatee  is  enti- 
tled to  interest  fi-om  such  time,  whether  it  is  before  or 
after  the  end  of  the  first  year;  and  as  to  cases  of  pro- 
longed litigation,  see  13  V.  325  ;  2  Ch.  782. 

Where,  however,  the  legacy  is  to  a  child  or  grandchild 
of  the  testator,  who  is  otherwise  unprovided  for,  interest  is 
payable  from  the  death,  so  that  the  legatee  may  have  some 
provision  for  maintenance ;  this,  however,  does  not  seemingly 
extend  to  illegitimate  children,  or  even  to  the  widow  or  other 
relations  of  the  deceased,  but  with  respect  to  an  annuity, 
such  is  generally  calculated  from  the  testator's  decease. 

Legacies  which  are  of  the  value  of  20/.  (excepting  those 
given  to  the  deceased's  wife  or  husband,  and  to  any  of  the 
royal  family  and  certain  corporations)  are  liable  to  certain 
duties  according  to  the  relationship  of  the  legatees:  thus, 
if  the  legatees  are  lineal  ascendants  or  descendants  of  the 
deceased,  II.  per  cent.;  if  brothers  or  sisters  or  their  descen- 
dants, 31.  per  cent. ;  if  uncles  or  aunts  or  their  descendants, 
51.  per  cent.;  if  great  uncles  or  aunts  or  their  descendants, 
6?.  per  cent.;  if  other  relations  or  strangers,  10/.  per  cent.; 
and  upon  payment  of  a  legacy,  the  executor  must  take  a 
receipt  for  the  same  stamped  (not  as  a  common  receipt,  but 
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under  the  legacy  duty  acts),  according  to  the  value  of  the 
legacy  (Wms.  Exs.  1371  et  seq.) 

The  executor  must  take  care  to  pay  to  the  proper  party; 
and  if  the  legatee  is  an  infant,  the  payment,  as  a  general  rule, 
cannot  be  made  to  the  father  or  other  relation,  or  to  the 
guardian,  without  the  sanction  of  the  court ;  and  therefore, 
in  such  case,  as  the  infant  can  give  no  receipt,  and  also 
where  the  legatee  is  beyond  the  seas,  the  executor  must 
either  keep  the  amount  (less  the  legacy  duty)  invested,  and 
protect  it  and  the  accumulations  untU  he  can  obtain  a  proper 
discharge;  or  he  can,  if  he  likes,  and  ought,  free  himself 
from  responsibility  by  paying  the  same,-  with  the  privity  of 
the  paymaster-general,  into  the  Bank  of  England,  and  the 
amount  is  thereupon  invested  in  the  3Z.  per  cent,  consols, 
subject  to  the  orders,  of  the  court  (Chancery  Division)  on 
motion  or  petition  in  a  summary  way  (36  Geo.  III.  c.  52 ; 
55  Geo.  III.  c.  184,  s.  8);  and  now  this  power  of  paying  in 
and  discharging  themselves  from  liability  is  extended  gene- 
rally to  executors  and  trustees  who  have  monies  of  others  in 
their  possession  (10  &  11  Vict.  c.  96 ;  12  &  13  Vict.  c.  74, 
and  the  Judicature  Acts). 

Legacies  are  payable  in  the  currency  of  the  country 
where  the  testator  lived  at  the  time  he  made  his  will,  unless 
he  has  otherwise  directed. 

In  closing  this  subject,  it  will  be  as  well  to  allude  to 
donationes  mortis  causa,  or  gifts  of  personal  property  made 
by  a  person  in  extremity,  over  which  equity  maintains  a 
concurrent  jurisdiction  whenever  the  relief  at  law  is  not 
adequate  and  complete,  as  frequently  happened  from  the 
necessity  of  discovery  or  otherwise. 

The  name,  as  well  as  the  doctrines  respecting  them,  is 
borrowed  from  the  civil  law;  and  in  the  Institutes  the 
following  definition  wiU  be  found:  "mortis  causa  donatio 
est,  quse  propter  mortis  fit  suspicionem,  cum  quis  ita  donat 
ut  si  quid  humanitas  ei  contigisset,  habere  is,  qui  accepit; 
sin  autem  supervixisset  is,  qui  donavit,  reciperet  vel  si  eum 
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donationis  poenituisset,  aut  prior  decessei^it  is,  cui  donatum 
sit"  (Lib.  10,  T.  7). 

The  gift  must  be  of  personal  property,  and  by  one  in 
danger  of  death,  evidenced  by  a  delivery  to  the  donee,  or 
some  one  on  his  behalf,  of  the  subject  of  the  donation,  or 
of  the  means  of  obtaining  possession,  or  of  the  instrument  by 
which  the  property  was  created ;  and  the  donee  takes  with 
a  condition  that  the  gift  shall  be  void  in  the  event  of  a 
recovery  from  the  present  disorder,  or  of  a  revocation  during 
the  donor's  life ;  and  the  donor  must  have  parted  with  the 
dominion  as  well  as  the  possession  of  the  property. 

It  was  formerly  thought  that,  where  a  delivery,  from  the 
nature  of  the  subject-matter,  would  not  execute  a  complete 
gift  inter  vivos,  it  could  not  create  a  donatio  mortis  causa  ; 
but  it  is  now  established,  that  equity  wiU  in  such  cases 
consider  a  delivery  of  the  instrument  which  created  the 
property  sufficient,  and  that  a  trust,  enforceable  in  equity, 
can  thus  be  created  for  the  benefit  of  the  donee.  So  that 
negotiable  instruments,  bonds  and  mortgages  may  be  the 
subject  of  such  donations,  although  simple  contract  debts 
(except  where  they  are  recoverable  under  some  special 
written  contract)  cannot  be  so,  because  of  the  absence  of 
anything  relating  to  them  which  can  be  delivered  over ;  and 
though  it  has  been  held  that  a  delivery  of  receipts  for  South 
Sea  annuities  was  insufficient  (Wms.  Exs.  650 — 658),  yet  a 
delivery  of  a  receipt,  in  which  there  was  a  statement  that  the 
sum  therein  mentioned  carried  interest,  was  held  sufficient 
(20  L.  J.,  Eq.  627).  A  gift  of  a  promissory  note  payable  to 
the  donor  or  order  has  been  held  good,  though  not  endorsed 
(29  L.  J.,  Ex.  321;  but  see  33  L.  J.,  Eq.  596),  and  a  person's 
own  cheque  was  held  not  sufficient  (6  Eq.  198) ;  and  see 
1  P.  Wms.  441.;  6  Eq.  275;   13  Eq.  489;  8  Ch.  888. 

Where  the  property  is  such  that  it  cannot  be  actually 
delivered,  a  delivery  of  part,  or  of  something  which  affiards 
power  to  obtain  possession  thereof,  is  sufficient ;  so  that 
goods  in  a  warehouse,  or  in  a  trunk,  can  be  thus  given  by 
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delivery  of  the  key  (Wms.  Exs.  653).  In  one  case,  however, 
it  was  thought  that  the  delivery  to  a  servant,  on  behalf  of  the 
donees,  of  the  key  of  a  dressing-case  in  the  deceased's  pos- 
session, and  of  the  key  of  a  box  at  his  residence  containing 
jewelry,  was  not  sufficient  (28  L.  J.,  Eq.  335) ;  and  see 
3  Eq.  686;  10  Eq.  475,  and  16  Eq.  340,  as  to  what  will  be 
considered  sufficient. 

These  gifts  partake  partially  of  the  nature  of  gifts  inter 
vivos,  and  partially  of  legacies.  Thus  they  resemble  a  gift 
inter  vivos,  and  differ  from  a  legacy,  in  that  they  take  effect 
from  the  time  of  the  delivery,  and  not  of  death ;  and  there- 
fore cannot  be  proved  in  the  spiritual  or  probate  courts,  and 
require  no  assent  or  other  act  of  the  executor  to  perfect 
them  ;  while  they  differ  from  a  gift  inter  vivos,  and  agree 
with  a  legacy,  in  that  they  are  revocable  during  the  donor's 
life,  may  be  made  to  the  donor's  wife,  and  are  liable  to  legacy 
duty,  and,  on  deficiency  of  assets,  to  the  donor's  debts  (Wms. 
660;  Sto.  606,  607  c);  and  as  to  what  is  a  gift  inter  vivos, 
as  distinguished  from  a  donatio  mortis  causa,  see  23  L.  J., 
Eq.  736  ;  20  L.  J.,  Eq.  626 ;  a  gift  of  railway  debentures 
has  been  held  good  inter  vivos,  although  there  was  only 
mere  delivery,  and  the  debt  did  not  pass  at  law  (27  L.  J., 
Ex.  391);  and  a  life  policy,  it  seems,  maybe  given  by 
mere  delivery  (30  L,  J.,  Q.  B.  318) ;  and  a  mere  delivery  of 
Russian  bonds  to  a  person  in  trust  for  others  has  been  held 
good  (26  L.  J.,  Eq.  669). 
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CHAPTER  V. 

INTESTACY. 

In  cases  of  intestacy  as  well  as  of  testacy,  the  administrative 
powers  of  equity  are  frequently  called  into  requisition  for  the 
purpose  of  satisfying  the  claims  on  the  estate,  and  distributing 
what  remains  amongst  those  entitled  as  heir  or  next  of  kin. 

When  a  person  dies  without  having  disposed  of  his  or  her 
property  by  will  or  otherwise,  all  the  real  property,  consist- 
ing of  corporeal  and  incorporeal  hereditaments  or  interests 
therein,  passes,  subject  to  the  wife's  or  husband's  rights,  to  the 
heir ;  and  the  personal  property  consisting  of  money,  goods, 
chattels  (real  and  personal)  and  effects  goes,  subject  to  like 
rights,  not  to  the  next  of  kin  simply,  but  to  the  next  of  kin 
according  to  the  statutes  of  distribution. 

The  rules  respecting  the  descent  of  real  estate  are  for  the 
most  part  founded  not  on  statute  but  on  the  custom  of  the 
realm,  being  in  point  of  antiquity  referable  to  a  period  at 
least  as  early,  if  not  earlier,  then  the  reign  of  Hen.  II. 
(St.  B.  bk.  2,  vol.  ii.);  but  have  been  regulated  by  various 
statutes,'  particularly  the  Inheritance  Act  of  1833  (3  &  4 
Will  IV.  c.  106),  amended  in  some  slight  respects  by  22  &  23 
Vict.  c.  35,  s.  19. 

Under  these  rules,  as  so  regulated,  the  descent  is,  subject  to 
some"  exceptions  not  material  to  the  present  purpose,  to  be 
traced  from  the  person  who  takes  otherwise  than  by  descent, 
or  than  by  an  escheat,  partition  or  enclosure  by  the  effect 
whereof  the  land  became  part  of  and  descendible  as  other 
land  acquired  by  descent,  and  who  is  called  the  "purchaser" 
(s.  1);  and  the  inheritance  in  the  first  place  lineally  descends 
to  the  purchaser's  issue  in  infinitum,  the  males,  one  af\;er 
another  according  to  primogeniture,  and  their  respective 
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issue  being  preferred  to  the  females  (who  take  together  as 
coparceners)  and  their  issue,  and  then  ascends  to  the  paternal 
line  and  their  issue  or  descendants  in  a  similar  way  (the  half 
blood  coming  in  next  after  the  whole  of  the  same  rank),  and 
then  to  the  maternal  line  in  a  like  mode,  the  paternal  line 
(whether  of  the  purchaser  or  of  any  ancestor,  male  or  female) 
being  always  preferred  to  the  maternal,  and  if  no  heir  can 
be  found  the  property  goes  to  the  crown. 

Thus,  where  a  person  dies  leaving  issue,  the  real  estate, 
subject  to  certain  local  customs  (such  as  Gavelkind  in  Kent, 
and  Borough  English  in  certain  towns  or  manors),  passes 
(subject  to  the  wife's  or  husband's  rights)  to  the  eldest  son 
and  his  issue,  failing  that,  to  the  second  and  other  sons  and 
their  issue  successively  and  in  priority  one  after  another; 
then  to  the  daughters  equally  and  their  issue  as  coparceners  ; 
and  if  there  are  no  issue  ascends  to  the  nearest  lineal  ancestor 
then  living  in  the  preferable  line,  or  his  or  her  issue,  namely, 
to  the  father  and  his  sons  and  daughters,  and  their  issue,  in 
the  same  way  as  to  the  intestate's  or  purchaser's  sons  and 
daughters,  and  their  issue,  the  half  blood  on  the  father's  side 
taking  next  after  the  whole  blood,  and  then  to  the  grand- 
father, great-grandfather,  and  so  up,  and  to  their  respective 
sons  and  daughters  and  issue  and  half  blood,  in  the  same 
way  until  the  paternal  side  is  exhausted,  and  then  to  the 
maternal  side  in  a  similar  way.  In  Gavelkind  the  sons 
take  equally,  while  in  Borough  English  the  youngest  takes 
first,  and  in  some  manors  and  places  there  are  other  special 
customs  regulating  the  descent. 

Mr.  Stephens,  in  his  work  on  Blackstone's  Commentaries 
(bk.  2,  vol.  ii.),  as  well  as  Mr.  Shelford  in  his  on  the 
Eeal  Property  Statutes,  has  so  fiJly  and  ably  gone  into  the 
law  of  inheritance,  that  to  those  works  and  the  tables  of 
descent  therein  contained  the  reader  is  referred. 

As  to  personal  estate,  including  chattels  real,  the  rules  by 
which  the  persons  entitled  on  the  death  of  a  person  intestate 
are  ascertained  are  very  different  to  those  respecting  real 
estate,  and  are  chiefly  regulated  by  the  statutes  of  the  22  & 
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23  Car.  II.  c.  10;  29  Car.  11.  c.  30;  1  Jac.  TI.  c.  17,andthe 
act  of  19  &  20  Vict.  c.  94,  by  which  the  customs  of  London 
and  York  and  other  places  were  abolished,  so  far  as  they 
affected  the  personal  estate  of  persons  dying  since  the  31st 
of  December,  1856. 

Neither  the  persons  taking  nor  the  modes  of  division 
under  these  statutes  are  exactly  the  same  as  where  property 
is  given  by  will  or  otherwise  to  "  the  next  of  kin,"  for  the 
statutes  in  certain  cases  allow  persons  to  take  by  way  of 
representation  and  otherwise  regulate  the  distribution. 

According  to  Lord  Coke,  "the  next  of  kin"  or  "kindred" 
were  "  the  next  of  blood  who  are  not  attainted  of  treason, 
felony  or  have  any  other  lawM  disabihty ;"  and  Mr.  Williams, 
in  his  work  on  Executors,  p.  344,  defines  them  as  "  the  con- 
nexion or  relation  of  persons  descended  from  the  same  stock 
or  common  ancestor  and  being  either  lineal  or  collateral,  the 
first  being  in  the  direct  line,  either  up  as  father,  &c.,  or  down 
as  son,  &c. ;  and  the  others  as  those  which  branch  firom  the 
same  stirps  or  root — stipes  or-  trunk  or  common  stock,  as 
brothers,  sisters,  uncles,  &c. 

Every  generation  in  the  lineal  or  direct  line  of  kindred 
constitutes  a  different  degree,  reckoning  either  up  or  down, 
so  that  the  father  and  son  are  in  the  first  degree,  and  grand- 
sire  and  grandson  in  the  second,  and  so  on;  and  in  the 
collateral  or  branch  line  the  degrees  of  kindred  are  counted 
upwards  fi-om  either  of  the  parties  related  to  the  stirpes,  and 
then  downwards  again  to  the  other,  reckoning  a  degree  for 
each  person  both  ascending  and  descending,  so  that  brothers 
and  sisters  are  in  the  second  degree,  and  uncles,  aunts, 
nephews  and  nieces  in  the  third,  and  so  on  (see  Wms.  Exs. 
p.  344  et  seq.  and  his  table  of  consanguinity). 

Neither  the  husband  nor  the  wife  are  next  of  kin,  but  the 
husband,  when  he  survives,  is  entitled  to  take  out  administra- 
tion to  his  deceased  wife,  and  enjoy  the  whole  of  her  undis- 
posed property  (Wms.  Exs.  1276);  and  the  wife,  when  she 
survives,  is  entitled  to  take  out  administration  to  her  de- 
ceased husband,  and  enjoy  one-third  of  his  undisposed  pro- 
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perty,  if  lie  has  left  issue,  and  if  none,  then  one-half,  the  issue 
in  the  first  case  taking  the  two-thirds  between  them,  and  the 
next  of  kin  in  the  other  taking  the  one-half  between  them 
(22  &  23  Car.  II.  c.  10,  s.  6;  Wms.  Exs.  1277). 

Representation  is  allowed  to  the  children,  and  in  certain 
othercases(sects.  5,  6;  Wms.  Exs.  1273;  13Eq.  286);  but 
by  the  seventh  section  of  the  last-mentioned  act  it  is  provided, 
that  "  There  be  no  representations  admitted  among  collaterals 
after  brothers'  and  sisters'  children;  and  in  case  there  be  no 
wife,  then  all  the  said  estate  to  be  distributed  equally  to  and 
amongst  the  children ;  and  in  case  there  be  no  chUd,  then  to 
the  next  of  kindred  in  equal  degree  of  or  unto  the  intestate, 
and  their  legal  representatives  as  aforesaid,  and  in  no  other 
manner  whatsoever." 

Before  the  statute  of  1  James  II.  c.  17,  if  a  child  had  died 
intestate,  without  a  wife,  child,  or  father,  his  mother  was 
entitled,  as  his  next  of  kin,  in  the  first  degree,  to  his  whole 
personal  estate;  but  by  that  statute,  section  7,  it  is  enacted, 
"  That  if  after  the  death  of  a  father  any  of  his  children  shall 
die  intestate,  without  wife  or  children,  in  the  lifetime  of  the 
mother,  every  brother  and  sister,  and  the  representatives  of 
them,  shall  have  an  equal  share  with  her." 

The  following  table   shows  how   the  personal  property ' 
(including  chattels  real)  of  an  intestate  is  distributed : — 

If  a  Person  dies  leaving  The  Personalty  goes 

Hnsband       All  to  husband. 

Wife  and  child,  or  children       . .     . .     One-thitd  to  wife,  rest  to  child  or 

children,  and  if  children  are  dead 
then  to  their  representatives  (that 
is,  their  lineal  descendants),  except 
such  child  or  children  not  heirs-at- 
law,  who  had  estate  by  settlement  of 
the  intestate,  in  his  lifetime,  equal 
to  other  shares. 

Wife  and  no  Issue       Half  to  wife,  rest  to  next  of  kin  in 

equal  degree  to  the  intestate,  or  their 
,  legal  representatives. 

Child,  children,  or  representatives  of    All  to  him,  her,  or  them, 
them. 

Children  by  two  wives        Equally  to  all. 

Child  and  grandchild Half  to  child,  half  to  grandchild,  who 

tallies  by  representation. 
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If  a  Person  dies  leaving 


The  Personalty  goes 


Father,  and  brother,  or  sister  .  •  . . 
Mother,  and  brother,  or  sister  . .  . . 
Wife, .  mother,  brothers,  sisters,  and 

nieces. 
Wife,  mother,  nephews,  and  nieces  . . 


Wife  and  mother 

Wife,  mother,  and  children,  of  a  de- 
ceased brother  (or  sister). 

Wife,  brother,  or  sister,  and  children 
of  a  deceased  brother  or  sister. 


Whole  to  father. 

Whole  to  them  equally. 

Half   to   wife,   residue    to    mother, 

brothers,  sisters,  and  nieces. 
Half  to  wife,  one-fonrth  to  mother, 
and   other  fourth  to  nephews  and 
nieces. 

Wife,  brothers  or  sisters,  and  mother    Half  to  wife,  half  to  brothers  or  sisters 

and  mother. 
Half  to  wife,  half  to  mother. 
Half  to  wife,  a  fourth  to  mother,  and 
a  fourth,  per  stirpeg,  to  deceased's 
brother  or  sister's  children. 
Half  to  wife,  one-fourth  to  brother  or 
sister,  per  capita,   one  fourth   to 
deceased  brother  or  sister's  children, 
per  stirpes. 

Mother  only The  whole. 

Brother  or  sister  of  whole  blood,  and    Equally  to  both. 

brother  or  sister  of  half  blood . 
Posthumous   brother   or   sister,   and    Equally  to  both. 

mother. 
Posthumous   brother   or   sister,    and    Equally  to  both, 
brother  or  sister  bom  in  lifetime  of 
father. 
Father's  father,  and  mother's  mother    Equally  to  both. 
Uncle  or  aunt's  children,  and  brother    Equally  to  all. 

or  sister's  grandchildren. 
Grandmother,  uncle,  or  aunt     .  •     . .     All  to  grandmother. 
Two  aunts,  nephew,  and  niece  . .     , .     Equally  to  all. 
Uncle  and  deceased  uncle's  child      . .     All  to  uncle. 
Uncle  by  mother's  side,  and  deceased    All  to  uncle. 

uncle  or  aunt's  child       

Nephew  by  brother  and  nephew  by    Equally  ^er  cflpite. 

half-sister. 
Brother  or  sister's  nephews  or  nieces    Nephews  and  nieces  taking  per  stirpes 

and  not  per  capita. 
Nephew  by  deceased  brother,  and  ne-    Each  in  equal  shares  per  capita,  and 
phews  and  nieces  by  deceased  sister        not  per  stirpes. 

Brother  and  grandfather Whole  to  brother. 

Brother's   grandson   and   brother  or    To  daughter, 
sister's  daughter. 

Brother  and  two  aunts       To  brother. 

Brother  and  wife Half  to  brother,  half  to  wife. 

Mother  and  brother Equally. 

Brother  or  sister,  and  children  of  a    Half  to  brother  or  sister,  per  capita, 
deceased  brother  or  sister      . .     . .        half  to  children  of  deceased  brother 

or  sister,  per  stirpes. 
Grandfather  and  brother All  to  brother. 
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CHAPTEK  VI. 

SATISFACTION  AND   ELECTION. 

Satisfaction  may  be  defined  as  "  the  donation  of  a  thing 
with  the  intention  expressed  or  implied  that  it  is  to  be  an  ex- 
tinguishment of  some  existing  right  or  claim  of  the  donee  " 
(Sto.  1099) ;  and*  questions  in  equity  under  this  head  com- 
monly arise — 

I.  In  cases  of  legacies  to  creditors. 
II.  In  cases  of  portions  given  by  will. 

III.  Of  portions  given  by  settlements. 

In  all  cases  where  the  satisfaction  is  a  matter  of  presump-p 
tion,  such  presumption  may  be  rebutted  either  by  extrinsic 
evidence,  as  statements  of  the  deceased,  or  by  intrinsic  evi- 
dence obtained  from  the  will  or  other  document  (Sto.  1102 — 
1109). 

I.  Where  a  debtor  bequeaths  to  his  creditor  a  legacy  equal 
to  or  exceeding  the  debt,  it  is  presumed,  in  the  absence  of 
any  intimation  to  the  contrary,  that  the  legacy  was  intended 
as  a  satisfaction  of  the  debt,  for  debitor  non  ■prasumitur 
donare ;  but  where  the  legacy  is  of  less  amount  than  the 
debt,  there  is  no  satisfaction  even  pro  tanto,  and  though 
equity  leans  against  double  portions  (p.  283,  infra),  it  will  lay 
hold  of  any  minute  circumstances  to  prevent  a  satisfaction  of 
a  debt. 

Thus  there  is  no  satisfaction  where  the  debt  was  contracted 
after  the  will,  or  is  due  on  a  current  account,  or  on  a  nego- 
tiable security,  or  the  legacy  and  debt  are  of  a  diflFerent  nature 
as  to  the  subject-matter  or  as  to  the  interest  therein,. or  there 
is  a  difference  as  to  the  time  of  payment,  or  where  the  legacy 
is  contingent  or  uncertain  or  consists  of  a  residue,  or  where 
the  will  contains  an  express  direction  for  payment  of  debts. 
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or  a  motive  is  assigned  for  the  gift,- except  that  it  is  said  that 
in  case  of  deficiency  of  assets,  a  legacy  shall  always  be  con- 
strued as  a  satisfaction. 

A  legacy  to  a  child  or  wife  is  as  much  a  satisfaction  of  a 
debt,  strictly  so  called,  as  a  legacy  to  a  stranger  (Sto.  1103 — 
1122;  Wms.  Exs.  1112 — 1115)';  and  an  annuity  which  a 
husband  gave  his  wife  was  held  a  satisfaction  of  one  of 
equal  amount  granted  to  her  by  deed  (18  Eq.  595);  and  as  to 
the  effect  of  a  direction  to  pay  debts,  see  3  K.  &  J.  318—321 ; 
25  B.  568 ;  20  B.  119  ;  4  Eq.  5 14). 

Bequests  by  creditors  to  debtors  are  not  prima  facie  con- 
sidered as  a  release  or  extinguishment  of  the  debt,  unless 
evidence  clearly  expressive  of  an  intention  to  release  appears 
impliedly  or  expressly  in  the  will,  or  from  other  sources.  A. 
bequest  of  a  debt  to  a  debtor'  is  treated  as  a  legacy  to  him, 
and  is  subject  to  legacy  duty,  and  to  the  payment  of  the  testa- 
tor's debts,  and  abates  or  fails  accordingly. 

Where  a  legatee  is  indebted  to  the  testator,  the  executor  is 
entitled  to  retain  the  legacy  in  satisfaction,  as  far  as  it  wiU 
go,  of  the  debt  by  way  of  set-off,  even,  it  seems,  if  the  remedy 
for  the  debt  had  ceased  at  the  time  of  the  testator's  death  by 
reason  of  the  Statute  of  Limitations  (Wms.  Exs.  1119; 
Sto.  1123). 

II.  A  bequest,  including  a  residuary  one  (2  H.  L.  C.  131), 
by  a  parent  or  any  other  person  who  was  in  loco  parentis,  as 
to  providing  for  his  or  such  other's  child,  will,  in  the  absence 
of  evidence  to  thei  contrary,  be  considered  satisfied  or  adeemed, 
if  such  parent  or  person  afterwards,  by  deed  or  other  act  inter 
vivos,  makes  a  provision  for  such  child  of  greater'  or  equal 
amount,  of  like  certainty  and  of  a  similar  kind,  and  in  other 
respects  equally  beneficial,  and  no  other  distinct  object  is 
pointed  out;  and  it  is  not  necessary  that  it  should  be  ex- 
pressed to  be  in  lieu  of  the  bequest;  and  where  the  difference 
in  amount  or  otherwise  is  not  great,  it  wiU  be  deemed  a  satis- 
faction pro  tanto,  and  even  in  some  cases  a  complete  satis- 
faction or  ademption;  but  where  the  difference  is  large  or  im- 
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portant,  it  is  otherwise  (Sto.  1104—1111;  10  L.  J.,Eq.  153; 
29  L.  J.,  Eq.  65;  33  L.  J.,  Eq.  483). 

Such  constructive  ademptions,  however,  have  never  been 
applied  to  mere  strangers,  unless  under  particular  circum- 
stances, as  where  the  bequest  is  for  a  particular  object,  and  a 
sum  is  afterwards  given  by  the  testator  for  the  very  same 
object  and  no  other,  and  illegitimate  children  and  all  other 
relations  (except  children)  are  considered  as  strangers  (Sto. 
1117 — 1118).  In  some  cases  the  ademption  or  satisfaction 
is  held  to  be  in  respect  of  the  share  of  residue,  and  not  of  an 
absolute  legacy  (2B  L.  J.,  Eq.  65) ;  but  in  cases  of  residue,  the 
ademption  is  not  to  benefit  strangers  (10  Ch.  343;  7  Ch.  670). 

Satisfaction  is  where  a  wiU  gives  what  was  settled,  while 
ademption  is  where  a  settlement  gives  what  a  will  or  codicil 
had  bequeathed,  and  the  presumption  against  double  portions 
is  greater  in  the  latter  than  in  the  former  case  (2  Ch.  71; 
4  Eq.  504;   16  Eq.  258). 

The  promise  to  give  a  further  sum  will  not  be  sufficient  to 
prevent  the  ademption  (4  Eq.  517);  and  as  to  what  will  be 
sufficient  to  repel  the  presumption,  se&26  L.  J.,  Eq.  292. 

III.  Where  a  parent  or  person  standing  in  loco  parentis, 
being  under  an  obligation  by  articles  or  otherwise  to  provide 
for  a  child,  gives  such  child  a  legacy,  such  -mW.  prima  facie 
be  presumed  to  be  a  satisfaction  or  performance  of  the  obli- 
gation, provided  it  is  ejusdem  generis  or  nearly  so,  and  sub- 
stantially the  same  in  value,  time  of  payment,  and  certainty, 
and  otherwise  equally  beneficial  with  the  provision,  and  is 
not  given  for  a  different  object;  and  as  equity  inclines  against 
double  portions,  the  rule  has  been  established  with  fewer  ex- 
ceptions than  with  regard  to  the  satisfaction,  of  debts,  and 
though  the  bequest  be  less  in  amount  than  the  portions,  or 
payable  at  different  periods,  there  will  still  be  a  satisfaction 
either  altogether  or  pro  tanto,  according  to  the  circumstances 
(8  Ch.  813;  6  Ch.  136;  2  H.  L.  71—131—152;  29  L.  J,, 
Eq.  746  ;  17  Eq.  78  ;  2  Ch.  D.  398) ;  a  gift  of  one-fifth  of 
residue  by  will  to  A.  was  held  to  make  him,  but  not  his  wife 
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or  children,  elect  in  respect  of  a  settlement  of  one-fifth  (3  Eq. 
236). 

On  similar  grounds,  if  a  person  covenants  to  leave  his  wife 
so  much,  and  dies  intestate,  her  share  under  the  Statute  of 
Distributions  is  deemed  a  satisfaction  as  far  as  it  extends 
(Sto.  1104—1169;  Wms.  Exs.  1116);  and  the  same  holds 
with  respect  to  a  child,  but  such  share  would  not  be  a  satis- 
faction of  a  clause  in  a  marriage  settlement  respecting  ad- 
vancement in  the  lifetime  of  the  settlor  (Sto.  1115  n),  nor  ot 
a  covenant  to  leave  a  widow  an  annuity  (17  L.  J.,  Eq.  480); 
so  a  covenant  to  appoint  or  leave  a  child  a  certain  sum  or 
portion  is  satisfied  by  the  same  coming  to  the  child  by  non- 
appointment  (8  Eq.  408). 

If  a  father,  being  under  a  liability,  makes  an  advancement, 
it  is  merely  freeing  himself  of  such  liability  to  the  extent  of 
his  advance ;  but  when  a  fund  is  charged  on  a  third  party's 
property  it  becomes  a  question  whether  the  property  is  dis- 
charged by  the  advance,  or  the  father  becomes  purchaser  of 
the  child's  portion,  or  the  fund  is  discharged  from  the  child's 
portion,  or  simply  excludes  the  child;  and  if  there  is  nothing 
to  show  that  the  father  intended  to  purchase,  the  fund  goes 
amongst  the  other  children  (24  L.  J.,  Eq.  572). 

Election,  which  is  the  selection  of  one  of  two  rights,  by  a 
party  who  derives  one  of  them  under  an  instrument  which 
clearly  shows  that,  expressly  or  impliedly,  it  was  not  intended 
he  should  enjoy  both,  is  frequently  compelled  in  equity,  and 
married  women  and  infants  and  those  claiming  through  them 
are  put  to  election  as  well  as  others  (4  Ch.  31 ;  2  Eq.  481 ; 
23  B.  457);  and  a  married  woman  has  been  held  bound  to 
elect  as  to  a  reversionary  interest  attempted  to  be  settled  by 
the  marriage  settlement  (8  Ch.  570). 

It  has  for  its  basis  a  principle  which  is  of  general  applica- 
bility, namely,  that  persons  cannot  accept  and  reject  the  same 
instrument  (Sto.  1075) — he  cannot  approbate  and  reprobate; 
accordingly,  if  a  person  accepts  a  benefit  under  any  instru- 
ment, whether  a  deed  or  will,  he  must,  at  least  in  equity, 
adopt  the  whole,  giving  full   effect  to  its  provisions  and 
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renouncing  every  right  inconsistent  with  it,  provided  such 
is  the  plain  intention ;  but  where  one  legacy  is  burdensome 
and  another  to  the  same  person  is  not,  he  may  refuse  the  first 
and  accept  the  other  (29  L.  "J.,  Eq.  543 ;  26  L.  J.,  Eq. 
465  ;  9  Ves.  525 ;  and  as  to  election  and  the  hotchpot  clause 
in  wills  or  settlements,  see  16  Eq.  212 ;  8  Eq.  408). 

Election  in  some  cases  aJso  extends  to  derivative  interests, 
and  election  has-been  ordered  between  appointees  by  deed 
and  persons  taking  by  the  will  of  the  appointor  (6  Ch.  15  ; 
7Eq.291). 

The  fact  that  the  person  making  or  executing  the  instru- 
ment was  under  the  erroneous  impression  that  he  had  power 
to  deal  with  both  rights,  does  not  aflfect  the  case,  and  the 
doctrine  is  applicable  to  all  rights,  whether  relating  to  real  or 
personal  estate,  and  whether  immediate,  remote^  or  contin- 
gent, of  value  or  not  of  value  ("Wms.  Exs.  1236,  1237;  Sp. 
Eq.  585  ;  J.  W.  385). 

At  law,  a  person  is  allowed  to  assert  repugnant  rights  so 
far  as  the  intention  of  the  party  constitutes  repugnancy;  and 
therefore,  if  a  feofiment,  either  before  or  after  marriage,  is 
made  to  the  use  of  the  husband  for  life,  remainder  to  the  use 
of  A.  for  life,  and  then  to  the  wife  for  life,  in  lieu  of  dower, 
there  is  no  joiature  within  the  statute ;  and  notwithstanding 
A.'s  death  before  the  husband's,  and  the  entry  of  the  wife 
upon  the  husband's  death,  she  could  still  claim  dower ;  but 
where  the  estate  given  is  such  as  the  statute  recognizes  as  a 
proper  jointure,  she  cannot,  even  at  law,  claim  both  it  and 
dower.  The  decisions,  however,  on  such  statute  are  based  on 
the  statute  itself,  and  not  on  the  common  law,  and  are  the 
only  cases  in  which  the  doctrine  of  election  has  been  applied 
at  law  in  a  way  similar  to  its  application  in  equity. 

A  party,  however,  will,  even  at  law,  be  made  to  elect 
between  rights,  which,  though  technically  capable  of  asser- 
tion at  the  same  time,  are  clearly  inconsistent ;  as  in  the  case 
of  a  contemporaneous  estate  for  life  and  in  tail  in  the  same 
property ;  or  a  claim  of  a  tenant  under  and  against  his  land- 
lord ;  or  a  claim  to  dower  both  in  the  land  taken  and  in 
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that  given  in  exchange,  and  in  other  analogous  cases  (1  Sw. 
425,  note  (a)  ), 

In  equity,  election  principally  arises  where  a  testator  or 
grantor  has  assumed  to  dispose  of  that  which  belongs  to 
another  person,  and  by  the  same  document  gives  such  person 
other  property  or  some  benefit ;  in  which  case  the  person  who 
is  the  object  of  such  gift  must  elect  whether  he  will  retain  his 
own,  or  allow  it  to  go  according  to  the  donor's  wishes  ;  for 
he  cannot  take  both  his  own  and  what  is  given  him,  but  must, 
if  he  accepts  the  gift,  resign  his  own,  or  at  least  so  much  as 
the  gift  is  worth ;  or  if  he  elects  to  retain  his  own,  he  cannot 
have  the  gift  also. 

It  must  clearly  appear  that  there  is  an  intended  disposition, 
and  an  erroneous  recital,  or  reason,  or  a  mistake,  will  not  put 
the  party  to  elect  (3  Eq.  244  ;  33  L.  J.,  Eq.  511 ;  32  L.  J., 
Eq.  7 — 789  ;  28  B.  417);  where  a  husband  was  entitled  to  a 
life  interest  in  a  fund  of  which  he  was  given  part,  he  was 
ordered  to  elect  (9  Eq.  519). 

If  a  settlement  by  reason  of  infancy  or  otherwise  is  not 
binding,  the  parties  must  elect  as  to  whether  they  will  take 
under  or  against  it  (8  Ch.  578  ;  31  L.  J.,  Eq.  683 ;  23  B. 
457). 

It  seems  there  is  no  election  where  a  testator  appoints  in 
excels  of  his  power  and  then  gives  his  own  property  in  the 
same  way  (5  Eq.  44;  2  E,.  &  M.  301),  nor  where  an  appoint- 
ment is  bad  and  in  consequence  the  fond  passes  to  the  resi- 
duary appointees  (8  Eq.  165). 

"Where  the  party  elects  against  the  will  or  deed,  equity 
wUl,  in  order  to  carry  out  as  far  as  possible  the  intention  of 
the  donor,  and  prevent  it  from  being  defeated  by  such  election 
against  the  instrument,  treat  such  gift,  or  at  least  so  much  as 
is  necessary,  as  a  trust  in  the  person  so  electing  for  the 
benefit  of  th&  person  deprived  by  the  election,  and  the  benefits 
given  up  wiU  be  appropriated  to  or  amongst  those  who  are 
disappointed,  in  accordance  with  or  in  proportion  to  what 
they  have  lost  (32  L.  J.,  Eq.  789) ;  and  when  election  has 
been  made  against  the  gift,  compensation  vnU.  be  ordered, 
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even  after  the  elector's-  decease,  and  payment  directed  to  be 
made  out  of  her  estate  (3  Ch.  D.  688). 

This  rule  of  election,  held  even  in  the  case  of  a  devise, 
previous  to  the  recent  Wills  Act  (1  Vict.  c.  26),  to  the  heir 
(although  according  to  the  old  law  he  took  the  property- 
devised  by  descent  and  not  by  purchase),  if  by  the  same  will 
the  testator  assumed  to  give  another  a  right  of  property 
belonging  to  the  heir  (Sto.  1082 — 1094);  and  a  Scotch  heir 
has  been  ordered  to  elect  under  a  will  which  gave  all  the 
testator's  estates  "  in  any  part  of  the  United  Kingdom,  or 
elsewhere"  (6  Ch!  308). 

The  doctrine,  however,  is  not  applicable  where  real  estate 
has  been  attempted  to  be  devised,  by  a  will  under  the  old  law, 
not  executed  so  as  to  pass  it,  and  by  the  same  wiU  a  legacy 
is  given  to  the  heir,  without  there  is  an  express  condition  to 
that  effect.  Nor  does  the  doctrine  hold  where  the  devise  of 
the  land  is  invalid  by  reason  of  incapacity  to  devise  on  account 
of  infancy  or  coverture;  and  it  was  doubtful,  in  cases  coming 
vnthin  the  old  law  of  wills,  whether  the  testator  by  attempting 
to  devise  after-acquired  real  estate  raised  a  case  of  election 
against  the  heir  (Wms.  Exs.  1238;  J.  W.  390);  but  it 
seems  that  it  does  (31  L.  J.,  Eq.  287;  24  L.  J.,  Eq.  510; 
23  L.  J.,  Eq.  916;  22  L.  J.,  Eq.  43). 

This  doctrine  does  not,  however,  prevent  a  person  claiming 
by  the  will  from  enjoying  a  derivative  interest  to  which  he  is 
entitled  at  law  under  a  legal  estate  taken  by  another  in  oppo- 
sition to  the  will,  and  therefore  a  man  can  be  tenant  by  curtesy 
of  an  estate  held  by  his  wife  in  opposition  to  the  wiU  under 
which  he  accepts  a  benefit. 

Creditors  also  are  allowed  to  take  the  benefit  of  a  devise 
for  payment  of  debts,  and  also  to  enforce  their  legal  claim 
against  other  property  disposed  of  by  the  will  (Wms.  Exs. 
1237);  but  where  there  is  a  gift  in  full  of  all  claims,  the 
legatee  or  party  is,  it  seems,  put  to  his  election  (6  Ch.  337). 

In  the  civil  law,  election  against  a  will  appears  to  have 
occasioned  a  forfeiture  of  the  whole  of  the  benefit  intended 
for  the  person  so  electing;  but  in  equity  the  matter  is  looked 
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upon  in  a  different  light,  and  compensation  only  is  required 
from  the  person  electing,  so  that  where  the  value  of  the  gift 
exceeds  that  of  the  person's  own  property  or  interest,  the 
person  electing  against  the  instrument  is  only  obliged  to  com- 
pensate the  other  to  the  amount  in  value  of  that  whereof  he 
has  been  disappointed  (Sto.  1085). 

Previous  to  the  alteration  of  the  law  by  the  late  act  re- 
specting dower  (3  &  4  WiU.  IV.  c.  105),  a  widow  was  not 
excluded  of  her  legal  right  to  dower  without  there  was  an 
express  declaration  to  that  effect,  or  it  clearly  appeared  from 
the  whole  frame  of  the  wiU  that  the  testator  intended  to  give 
her  some  interest  wholly  inconsistent  with  the  enjoyment  of 
her  legal  right;  and  a  devise  of  an  estate  and  trust  for  sale 
did  not  put  the  widow  to  her  election,  but  a  devise  upon 
trust  to  lease  did  (22  L.  J.,  Eq.  942);  and  leasing  powers 
have  been  held  to  put  her  to  elect  as  to  her  freebench  (16  Eq-. 
592) ;  but  now,  with  respect  to  marriages  since  1st  January, 
1834,  unless  a  contrary  intention  appears  by  the  wiQ,  the 
widow  is  not  entitled  to  dower  out  of  any  land  of  the  husband, 
if  he  devises  for  her  benefit  any  estate  or  interest  in  land  of 
which,  if  not  devised,  she  would  be  dowable ;  gifts,  however, 
of  personalty,  or  of  property  not  liable  to  dower,  will  not 
prejudice  her  legal  right,  unless  a  contrary  intention  is  de- 
clared by  the  will  (3  &  4  Will.  IV.  c.  105,  ss.  9,  10,  14; 
Wms.  Exs.  1239). 

Unless  it  be  fairly  inferable  from  the  nature  of  the  different 
benefits,  or  from  the  instrument,  that  all  should  be  taken  or 
rejected  (Wins.  Exs.  1242),  a  person  may  elect  against  a  will 
as  to  one  benefit,  without  being  precluded  from  taking  another 
under  the  same  will  ( Sto.  1091) ;  but  where  property  is  given 
upon  a  condition  to  do  something,  if  the  gift  is  accepted,  the 
condition  must  be  performed,  although  it  might  be  to  pay 
debts  or  monies  of  greater  value  than  the  property,  for  qui 
sentit  commodum  sentire  debet  et  onus,  and  the  converse  also 
holds  (B.  L.  M.  557  ;  4  Euss.  478). 

Parties  were  also,  before  the  amalgamation  of  law  and 
equity  by  the  Judicature  Acts,  in  many  cases  made  to  elect 
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whether  they  would  proceed  at  law  or  in  equity,  and  now 
would  not  in  ordinary  cases  be  allowed  to  harass  the  defendant 
with  separate  actions  or  proceedings;  but  a  debtor  against 
whom  a  creditor  has  several  remedies  could  not,  and  cannot 
compel  the  creditor  to  elect  between  them,  unless  some 
peculiar  equity  arises  from  other  circumstances ;  and  a  mort- 
gagee may  generally  bring  his  action  for  the  money,  ejectment 
for  the  property,  and  suit  for  foreclosure,  or  sale  at  the  same 
time  (Sto.  640;  and  see  p.  299,  infra;  4  Eq.  3 ;  4  B.  1). 

A  party  bound  to  elect  is  allowed  first  to  know  all  the  cir- 
cumstances of  the  case  (10  Ch.  239),  and  the  value  of  the 
properties  in  question,  and  for  that  purpose  can  maintain  a 
suit  to  have  all  necessary  accounts  taken;  and  an  election, 
under  a  misconception  of  the  extent  of  claims  on  the  fund 
elected,  is  not  conclusive. 

An  election  may  be  express  or  implied ;  and  what  constitutes 
the  latter  is  decided  rather  by  the  circumstances  of  each  case 
than  by  any  general  principle,  the  question  being  whether 
the  parties  acting  or  acquiescing  were  aware  of  their  rights  ? 
whether  they  intended  election?  whether  they  can  restore 
those  affected  by  their  claim  to  the  same  situation  as  if  the 
acts  had  never  been  performed  ?  or  whether  lapse  of  time 
has  precluded  such  inquiries?  (Wms.  Exs.  1243;  24  L.  J., 
Eq.  773.) 
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CHAPTER  VII. 

MORTGAGES  AND  OTHER  INCUMBRANCES. 

The  term  Mortgage  is  generally  used  for  any  conveyance  or 
assurance  of  land  or  other  property,  made  by  way  of  pledge 
for  securing  the  payment  of  money  and  interest ;  though  in 
strictness  it  is  confined  to  a  conreyance  or  assurance  of 
property  in  fee,  for  a  term,  or  otherwise,  with  a  condition  or 
proviso  for  defeating  the  estate  granted  on  payment  of  a 
certain  sum  on  a  day  named ;  and  such  security  is  caUed  a 
mortuum  vadium,  dead  pledge,  or  mortgage  ;  because  at 
law,  on  breach  of  the  condition  by  non-payment  on  the  day 
named,  the  estate  is  lost,  or  become  dead,  to  the  grantor ; 
and  on  performance  of  the  condition  it  becomes  lost  or  dead 
to  the  mortgagee  ;  and  according  to  GlanvUl  (Lib.  ii.  c.  6), 
it  was  originally  the  same  as  a  Welch  mortgage,  and  so 
termed  because  the  grantor  lost  the  profits  until  he  redeemed 
(Coote,  Mort.  10). 

Beside  this  mode  of  security,  there  are  various  others,  the 
most  frequent  of  which  is  made  by  a  conveyance  of  property 
to  the  debtor  to  hold  until  he  shall  repay  himself  principal, 
interest  and  expenses  out  of  the  profits  of  the  estate,  which 
was  designated  a  vivum  vadium,  or  live  pledge,  in  contra- 
distinction to  a  mortgage,  or  dead  pledge ;  because  there 
was  no  proviso  for  defeating  the  estate,  but  it  ceased  as  soon 
as  the  debt  was  satisfied  (Coote,  Mort.  9). 

There  is  also  the  security  called  a  Welch  mortgage, 
which  closely  resembles  a  conditional  sale,  and  is,  as  a 
conveyance  of  an  estate,  subject  to  redemption  at  any  time 
on  payment  of  the  debt  simply,  the  grantee  being  let  into 
immediate  possession,  and  permitted  to  take  the  profits  in 
lieu  of  interest  (5  J.  &  B.  96 ) ;  and  in  equity  every  instrument 
transferring  property,  if  originally  intended  by  the  parties  as 
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a  security  for  money,  or  for  any  liability,  is  considered  a 
mortgage  ;  and  parol  evidence  has  in  various' cases,  such  as 
where  there  has  been  fraud,  accident  or  mistake,  been 
admitted  to  show  that  a  conveyance,  though  apparently 
absolute,  was  intended  merely  as  a  security  (Sto.  1018). 

Mortgages,  however,  must  not  be  confounded  with  con- 
ditional settlements  and  purchases  ;  for  although  the  line  of 
demarcation  is  narrow,  and  equity  will  never  allow  that 
which  was  intended  as  a  security  to  be  taken  as  an  absolute 
conveyance ;  yet,  whenever  it  is  manifest  that  the  original 
and  primary  intention  was  not  to  create  a  security,  but  a 
conditional  settlement  or  purchase,  and  that  the  estate  should 
go  according  to  the  uses  of  the'  deed,  subject  only  to  a  power 
in  the  grantor  of  defeating  it  on  payment  of  a  stipulated  sum, 
there  is  no  rule  of  law  or  equity  preventing  the  grantee  from 
requiring  the  strict  performance  of  the  condition  by  the 
grantor,  if  he  wishes  to  avail  himself  of  it,  and  retake  the 
estate  (5  J.  &  B.  84).  The  proviso  or  condition  must.be 
strictly  attended  to  (1  Vern.  268) ;  but  the  neglect  or 
omission  to  act  on  a  notice  does  not  always  prevent  the 
giving  of  a  fresh  notice,  and  the  acting  thereon  (13  Eq.  243). 

With  respect  to  a  vivum  vadium,  as  the  estate  ceases  as 
soon  as  the  debt  is  paid,  relief  is  seldom  sought  in  equity, 
except  for  the  purpose  of  obtaining  an  account  of  the  profits 
of  the  estate,  or  for  a  sale  of  the  property ;  and  with  respect 
to  a  Welch  mortgage,  equity  will,  if  the  rents  are  excessive, 
frequently  treat  it  as  a  common  mortgage,  and  not  allow  the 
mortgagee  to  retain  the  whole  rents  and  profits  in  lieu  of 
interest,  but  make  him  account  therefor. 

The  person  making  the  security  is  styled  the  mortgagor^ 
and  the  person  taking  it  the  mortgagee,  and  the  estate  in 
equity  is  considered  as  a  mere  security  for  the  debt ;  and 
such  debt  is  not  considered  in  its  nature  real,  but  personal, 
even  when  there  is  no  agreement  by  the  mortgagor  to  repay 
it  (5  J.  &  B.  100) ;  and  a  mortgage  implies  a  right  to  be 
repaid,  although  no  time  is  named  (6  Eq.  446).  So  that 
on  the  death  of  the  mortgagor,  the  person  talcing  the  estate 
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was,  previous  to  Locke  King's  Act,  entitled,  if  there  was 
sufficient  personalty,  to  have  it  paid  thereout  {supra,  p.  252); 
and  where  the  security  is  under  seal,  it  is  looked  upon  in 
the  nature  of  a  specialty  debt,  unless  there  is  no  covenant 
to  pay  (29  L,  J.,  Eq.  665),  or  the  intention  is  otherwise 
(3  Ch.  225). 

A  mortgagee  should  have  the  estate  ready  to  give  back  on 
payment  (27  B.  349  ;  8  Ves.  527  ;  1  P.  C.  50  ;  7  Eq.  399); 
and  it  seems  that  redemption  may  be  before  the  day  named 
(5  J.  &  B.  93 ;  Coote,  34),  unless  there  is  an  express  provision 
to  the  contrary ;  but  the  time  for  redemption  may  be  post- 
poned by  express  agreement,  although  a  solicitor,  who  takes 
a  security  to  himself,  would  not  be  allowed  to  avail  himself 
of  an  unusual  provision,  as  that  the  property-  should  not  be 
redeemed  for  twenty-one  years  (29  L.  J.,  Eq.  39). 

If  time  and  place  are  appointed  for  payment  of  the  debt, 
payment  or  tender  must  be  made  accordingly ;  and  if  no  place 
is  appointed,  payment  or  a  personal  tender  to  the  mortgagee, 
if  within  the  realm,  is  necessary;  and  if  no  time  is  appointed, 
it  seems  the  mortgagor  has  his  whole  life  ( Coote,  13).  Bank  of 
England  notes,  though  formerly  not,  are  by  the  3  &  4  Will.  IV. 
c.  98,  s.  6,  a  good  tender  for  sums  above  61. 

If  the  money  is  not  paid  on  the  day,  the  mortgagee  can 
require  six  calendar  months'  notice,  or  six  months'  interest, 
unless  he  has  taken,  or  takes  proceedings  within  the  six 
months,  in  which  case  the  money  may  be  paid  at  once  by  the 
mortgagor,  or  any  subsequent  incumbrancer;  and  on  tender 
or  payment  of  principal  and  interest  the  suit  wiU  be  stayed 
on  motion,  the  party. moving  paying  into  court  sufficient  to 
answer  the  costs  of  all  parties  (23  L.  J.,  Eq.  596). 

If  before  proceedings  have  been  commenced  a  sufficient 
amount  to  cover  the  principal,  interest  and  mortgagee's  costs 
has  been  tendered,  the  mortgagee  pays  the  costs  of  proceedings, 
but  in  other  cases  the  mortgagor,  unless  some  special  reason 
for  the  contrary  (34  L.  J.,  Eq.  435;  22  L.  J.,  Eq.  1041; 
4  B.  214)  ;  and  where  the  security  is  for  costs  as  well  as 
principal  money,  a  mere  mistake   in  the   amount  claimed 
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does  not  disentitle  the  mortgagee  to  the  costs  of  the  suit  and 
appeal  (8  Ch,  295). 

It  seems  that  parol  evidence  is  admissible  to  show  whether 
default  in  paying  the  amount  secured  has  or  not  been  made, 
as  where  a  mortgagee  agrees  that  the  mortgagor  need  not 
pay  until  a  future  day  (3  Q.  B.  123) ;  and  where  payment  is 
to  be  made  on  demand,  a  reasonable  time  must  be  given  to 
enable  the  debtor  to  pay  the  amount. 

In  case  default  is  made  in  payment  on  the  day  appointed 
for  the  purpose,  the  estate  is  at  law  completely  lost  by  the 
mortgagor,  and  the  mortgagee  thereupon  becomes  the  abso- 
lute owner  at  law,  so  that  he  can  obtain  possession  of  the 
property  (except  as  against  lessees  claiming  prior  to  the 
mortgage),  and  maintain  ejectment  for  such  purpose,  and 
can  make  leases  of  any  duration,  and  otherwise  act  as  with 
his  own  property,  and  the  estate  on  his  death  descends  or 
goes  as  if  completely  his  property. 

In  equity,  however,  the  mortgagee  is  treated  as  having 
no  such  ownership,  but  as  a  trustee  for  the  mortgagor,  who, 
after  giving  six  months'  notice,  is  allowed,  provided  the  estate 
has  not  become  forfeited  also  in  equity  by  lapse  of  time  or 
otherwise,  to  redeem  (that  is,  have  back)  his  estate  on 
payment  to  the  mortgagee  of  what  is  really  due  for  principal, 
interest  and  costs  necessarily  incurred. 

This  right  is  so  inseparably  connected  with  a  mortgage, 
that  it  cannot  be  defeated  even  by  an  express  agreement, 
according  to  the  maxim  "  once  a  mortgage  always  a  mort- 
gage" (5  J.  &  B.  80) ;  nor  can  any  collateral  benefit  be 
reserved  to  the  mortgagee,  as  consequential  on  non-payment 
of  the  money,  not  even  permission  to  a  solicitor  or  other, 
being  mortgagee,  to  make  the  usual  charges  in  his  business 
respecting  the  mortgaged  property. 

A  mortgagee,  although  he  may  sometimes  appoint  a 
manager  or  receiver,  and  pay  him,  cannot  himself  charge 
commission  (2  Ch.  D.  148) ;  and  so  a  mortgagee  who  acts 
for  himself  is  allowed  only  costs  out  of  pocket  (5  "W.  R. 
744;  33  L.  J.,  Eq.  460;  1  Col.  C.  C.  260);  but  although  a 
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mortgagee  cannot  have  a  collateral  benefit  (3  Dru.  3),  and 
compound  interest  is  seldom  allowed  (9  Ch.  397),  any 
amount  of  interest,  not  unconscionable,  is,  since  the  abolition 
of  the  usury  laws,  allowable  (2  Ch.  542);  and  bankers  often 
get  compound  interest  and  commission  as  long  as  the  account 
continues  open,,  but  only  simple  interest  after  it  is  closed  by 
the  death  or  withdrawal  of  the  customer  (32  L.  J.,  Eq. 
540,757;  7  Eq.  542). 

Powers  of  sale,  leasing,  insuring  or  otherwise  dealing  with 
the  property,  are  always  allowable ;  and  the  23  &  24  Vict. 
0. 115,  now  gives  mortgagees  powers  of  selling,  insuring  and 
appointing  receivers,  and,  although  such  powers  must  be 
exercised  reasonably  and  honafide,  a  mortgagee  may  sell  and 
accept  a  new  mortgage  from  a  purchaser  (26  L.  J.,  Eq.  830 ; 
and  4  Q.  B.  97)  ;  and  an  agreement  for  a  further  security  on 
non-payment,  or  for  giving  the  mortgagor  the  benefit  of 
pre-emption,  in  case  the  mortgagor  should  wish  to  sell,  is 
valid  (5  J.  &  B.  83) ;  and  so  a  bona  fide  purchase  by  the 
mortgagee,  or  a  release  to  him  of  the  right  of  redemption, 
provided  it  is  fair  and  reasonable,  will  be  upheld  (32  L.  J., 
Eq.  648  ;  3  Eq.  461 ;  8  Eq.  25  ;  5  Ch.  30) ;  and  it  has  been 
held  that  a  second  mortgagee  can  buy  of  a  first  under  a  power 
of  sale  (34  L.  J.,  Eq.  257,  305,  501). 

This  right  of  the  mortgagor  gives  him  an  equitable  estate 
in  the  property,  which  descends  or  passes  as  the  property 
would  have  done  if  not  mortgaged,  and  can  be  granted, 
devised  and  entailed,  and  if  entailed  might  have  been  barred 
by  fine  or  recovery,  and  now  by  a  conveyance  under  the  act 
of  3  &  4  Will.  IV.  c.  74  ;  it  is  also  subject  to  curtesy, and 
likewise  to  dower,  in  favour  of  women  married  since  1st 
January,  1834  (3  &  4  Will.  IV.  c.  105,  s.  2),  and  can  only 
be  barred  by  the  exercise  of  a  power  of  sale,  or  by  release, 
lapse  of  time,  or  decree  of  equity,  ex.cept  in  cases  under  the 
4  &  5  W.  &  M.  c.  16,  which  enacts,  that  if  a  person  mortgages 
his  property  without  giving  written  notice  (29  L.  J.,  Eq.  553) 
of  a  prior  voluntary  judgment,  or  of  a  prior  mortgage,  and 
does  not  in  the  case  of  such  judgment  pay  it  off  within  six 
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months  after  being  required,  he  loses  his  right  of  redemption 
as  against  the  after  or  second  mortgagee  (5  J.  ,&  B.  456). 

The  equity  of  redemption,  however,  cannot,  it  seems,  be 
taken  under  an  elegit,  although  in  equity  it  is  chargeable 
•with  judgments  against  the  mortgagor ;  and  the  mortgagor 
is  not  entitled  to  the  possession  of  the  property,  unless  there 
is  a  special  agreement  to  that  effect ;  but  if  he  retains  pos- 
session, he  does  so  solely  at  the  will  of  the  mortgaged,  who, 
without  giving  any  notice,  may  at  any  time  recover  the  same 
by  ejectment  against  him,  or  such  of  his  tenants  as  beca|?ne 
so  subsequent  to  .the  mortgage,  unless  such  tenants  have 
become  the  mortgagee's;  but  so  long  as  he  continues  in  pos- 
session by  the  permission  of  the  mortgagee,  he  is  entitled  to 
receive  the  rents  and  profits  without  rendering  any  account 
whatever  to  the  mortgagee,  and  as  bailiff  of  the  mortgagee 
to  distrain  on  the  prior  tenants  (22  L.  J.^  Ex.  318);  and 
any  tenant  is,  until  notice  from  the  mortgagee,  quite  safe  in 
paying  him  the  rent  (5  J.  &  B.  126,  322—358;  4  Ann. 
c.l6,s.  10;  and  see  32  B.  648 ;  18  L.  J.,  Ex.  50;  C.P.320; 
28  L.  J.,  Eq.  547  ;  22  L.  J.,  Ex.  18).  And  by  the  25th 
section  of  the  Judicature  Act,  1873,  a  mortgagor  in  or  entitled 
to  possession  can,  until  notice  to  the  contrary  from  the  mort- 
gagee, sue  for  possession  of  the  mortgaged  property'br  re- 
covery of  the  rent,  or  prevent  or  recover  damages  in  respect 
of  any  trespass  or  other  wrong  relative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a  lease  or 
other  contract  made  by  him  jointly  with  any  other  person. 
The  mortgagor,  however,  "will  not  be  allowed  to  do  anything 
which  may  diminish  the  mortgage  security. 

Not  only  the  mortgagor,  his  assigns  and  representatives^ 
but  also  aU  persons  having  a  legal  or  equitable  interest  or 
Ken  on  the  property,  are  entitled  to  redeem  the  mortgage,  so 
that  they  may  be  enabled  duly  to  enforce  their  rights ;  as,  for 
example,  a  tenant  for  life,  or  by  the  curtesy,  or  a  jointress, 
and  a  tenant  in  dower  in  some  cases,  a  remainderman,  ,a  re- 
versioner, a  tenant  by  elegit,  a  judgment  creditor,  and  many 
others,  as  a  person  having  a  partial  interest,  if  he  (the  mort- 
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gagee)  has  accepted  payment  from  him  (5  Ch.  227 ;  8  Eq. 
217;  1  J,  &  H.  215);  but  an  executor  or  administrator  is 
not,  it  seems,  entitled  to  redeem  real  estate  (34  L.  J.,  Eq.  96) ; 
and  a  mere  annuitant  of  the  mortgagor,  who  has  no  lien  on 
the  land,  cannot  (Sto.  1023);  and  as  to  the  mode  of  redeeming 
where  there  are  various  persons  interested,  see  4  Eq.  537 ; 
those  who  redeem  become,  when  they  do  so,  entitled  to  the 
rights  and  remedies  of  the  original  mortgagee. 

The  identical  stock,  shares  or  property  must,  on  redemp- 
tion, be  restored,  or  all  benefits  obtained  thereby  given  up 
or  accounted  for  (4  Ch.  402;  6  Eq.  165);  and  unless  there 
are  special  provisions  to  the  contrary,  the  mortgaged  pro- 
perties will,  on  redemption,  be  held  for  the  same  estates,  and 
under  the  same  limitations,  as  before  the  mortgage  (23  L.  J., 
Eq.  615),  unless  the  deed  operates  under  the  act  for  the 
abolition  of  fines  and  recoveries  (3  &  4  Will.  IV.  c.  74),  in 
which  case  it  will  bar  the  entail  for  all  purposes. 

The  reconveyance  must  not  have  incorrect  recitals,  but  it 
may  be  without  any  (3  Ch.  363);  formerly  only  the  heir 
or  devisee  of  freeholds  could  reconvey  them,  but  under  the 
4th  section  of  the  37  &  38  Vict.  c.  78,  the  personal  repre- 
sentative of  a  mortgagee  is  authorized  to  reconvey  freeholds 
and  copyholds  on  payment  of  the  amount  secured. 

If  the  mortgagee  is  not  paid  on  the  day  appointed  for  the 
purpose,  he  is,  unless  he  has  taken  proceedings,  not  only 
entitled  to  six  months'  interest  or  notice  (13  Eq.  176) ;  but, 
also,  if  not  paid  at  or  before  the  end  of  such  notice,  to  further 
interest  or  notice. 

AU  fixtures  and  fittings  (unless  there  is  something  to  show 
the  contrary)  are  considered  as  included  in  the  mortgagee's 
security,  and  do  not  pass  to  the  bankrupt's  assignee  or  trustee 
(4  Ch.  630 ;  29  L.  J.,  C.  P.  97).  The  goodwill  also,  and  any 
right  or  benefit  connected  with  the  mortgaged  property,  is  also 
deemed  to  be  part  of  his  security  (3  Ch.  D.  36;  5  Rus.  29), 

At  any  time  after  default  has  been  made  in  the  payment 
of  any  portion  of  the  principal  or  interest  money,  the  mort- 
gagee is  entitled  to  proceed  in  equity,  formerly  by  bill  or 
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claim,  now  by  action,  for  the  purpose  of  foreclosing  or 
barring  the  mortgagor  and  those  claiming  under  or  through 
him  any  interest  in  the  property,  unless  they  think  proper  to 
discharge  the  mortgagee's  claim  for  principal,  interest  and 
costs;  and  in  such  proceedings  a  decree  will  generally  be 
made,  that  if  the  parties  claiming  subject  to  the  mortgage  do 
not  redeem  by  paying  the  amount  of  principal,  interest  and 
costs  within  a  limited  time  (generally  six  months,  and  which 
on  special  grounds  will  be  enlarged),  they  wiU  be  absolutely 
barred  and  foreclosed  from  all  right  to  the  property;  and 
then  on  non-payment  at  the  appointed  time  the  mortgagee 
becomes  absolute  owner  in  equity  as  well  as  at  law,  without 
there  are  interests  prior  to  his  mortgage,  in  which  case  he 
can  generally,  if  he  thinks  proper,  redeem  such  interests. 

The  mortgagee  or  his  transferee  is,  unless  there  is  good 
ground  for  the  contrary,  allowed  all  the  costs  he  has  reason- 
ably and  properly  incurred;  but  interest  cannot,  except  by 
express  agreement  with  the  mortgagor  or  by  the  custom  of 
bankers,  be  turned  into  capital  (9  Ch.  541;  8  Ch.  295;  30 
L.  J,,  Eq.  113;  3  My.  &  Cr.  670;   1  Adm.  78). 

A  foreclosure  may  be  had  for  non-payment  of  interest, 
although  the  principal  has  not  become  due  (25  L.  J.,  Eq. 
284). 

Six  months  are  generally  given  to  enable  the. mortgagor 
to  redeem,  and  even  where  there  was  a  trust  for  sale  without 
notice,  the  usual  six  months  were  given  (22  L.  J.,  Eq.  933 ; 
17  B.  11);  and  so  in  a  case  of  sale  under  the  act  (22 
L.  J.,  Eq.  1038),  although  an  immediate  sale  can,  if  the 
court  think  fit,  be  ordered  (33  L.  J.,  Eq.  527). 

Foreclosure  is  deemed  the  appropriate  eqiiitable  remedy 
for  non-payment  of  the  mortgage  money ;  and  formerly  it 
seems  that  a  sale  under  the  direction  of  the  court  could  not, 
except  as  to  Irish  property,  be  decreed  against  the  wiU  of  the 
mortgagee  (20  L.  J.,  Eq.  530) ;  but  a  sale,  instead  of  fore- 
closiu-e,  could,  it  appears,  be  decreed  against  the  wiU  of  the 
mortgagor  in  the  following  cases, — namely,  where  there  is  a 
power  of  sale  in  the  mortgage  deed,  or  the  property  is  insuf- 
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ficient,  or  the  mortgagor  is  dead  and  there  is  a  deficiency  of 
personalty,  or  the  estate  has  descended  on  an  infant  heir,  or 
the  mortgagor  is  a  bankrupt  or  an  insolvent,  or  the  mortgage 
is  of  an  advowson,  of  a  dry  reversion,  or  is  purely  equitable, 
or  the  property  by  the  local  law  (as  Ireland)  is  liable  to  a 
sale  (Sto.  1026). 

The  reasons  for  these  exceptions  (except  the  last)  is  not 
very  apparent,  and  it  has  therefore  been  thought  by  some 
that  a  sale  might  ordinarily  have  been  had  if  the  mortgagee 
wished  it  (5  J.  &  B.  406);  and  in  many  cases  a  sale  acts 
more  equitably  than  a  foreclosure,  for  then,  if  there  is  a  sur- 
plus, the  mortgagor  is  entitled  to  it ;  and  if  a  deficiency,  the 
mortgagee  can  pursue  his  other  remedies  for  such  deficiency, 
which,  after  a  foreclosure,  he  cajmot  do  without  allowing  the 
mortgagor  to  come  in  and  redeem;  and  therefore  if  he  sells 
or  otherwise  disposes  of  the  property  foreclosed,  so  as  to  pre- 
vent the  foreclosure  being  opened,  he  will  be  considered  as 
having  accepted  the  property  in  lieu  of  the  money  which  was 
,  thereby  secured  (15  L.  J.,  Eq.  347;  5  J,  &  B.  405);  but 
by  the  48th  section  of  the  15  &  16  Vict.  c.  86,  the  court  has 
power  to  direct  a  sale  of  the  mortgage  property  on  such 
I  terms  as  it  thinks  fit. 

If  the  mortgagor  applies,  he  must  deposit  a  sufficient  sum 
to  cover  all  expenses  of  an  abortive  sale  (23  L.  J.,  Eq.  456) ; 
and  the  mortgagee's  costs  can  be  ordered  to  be  paid  thereout 
(4  Eq.  157). 

In  cases  of  bankruptcy  also  the  mortgagee  can  apply  to 
the  banlo-uptcy  court  for  a  sale,  but  in  this  case  it  seems  the 
assignees'  or  trustees'  costs  are  to  be  paid,  and  interest  is  only 
given  up  to  the  time  of  the  bankruptcy  (32  L.  J.,  Bank.  58 ; 
Bank.  R.  78  et  seq.). 

If  the  mortgagee  is  also  a  trustee  or  interested  in  the  pro- 
perty, or  has  only  a  lien  or  charge,  a  sale,  instead  of  a  fore- 
closure, is  the  proper  course  (4  Ch.  537);  and  where  the 
mortgage  is  by  way  of  trust  for  sale,  foreclosure  wiU  not  be 
granted  (8  Ch.  30;  2  H.  &  M.  392). 

Although  a  mortgagee  can  sell  under  his  power  of  sale,  he 
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may  still  proceed  for  the  purpose  of  having  his  accounts 
taken,  and  for  a  sale  without  praying  foreclosure  (27  L.  J., 
Eq.  263). 

It  seems  that  when  the  equity  of  redemption  passes  to  two 
or  more,  neither  a  decree  for  sale  nor  for  foreclosure  can  be 
made  against  some  only  of  them  (32  L.  J.,  Eq.  769). 

In  case  of  a  sale,  the  moneys  are  applicable,  first,  in  pay- 
ment of  the  costs  and  interest  and  then  of  the  principal  ( 1 0 
Eq,  497);  and  a  second  incumbrancer,  who  concurs  in  the 
sale,  does  not  get  his  costs  until  the  first  incumbrancer  is 
fully  paid,  unless  there  is  an  agreement  under  which  he  can 
claim  them  (10  Eq.  447) ;  and  when  a  sale  is  made  in  a  suit, 
the  mortgagee,  unless  special  reasons  to,  the  contrary,  takes 
his  costs  out  of  the  sale  monies  first  and  before  any  of  the 
others  (15  Eq.  16;  12  Eq.  459;  5  Jur.  967);  and  as  to 
when,  the  costs  of  preserving  the  property  would  be  first 
aUowed,  3  Ch.  D.  411. 

A  foreclosure  is  not  treated  as  absolute  until  a  final  order 
has  been  made  (6  Ch.  645) ;  but  the  dismissal  of  a  redemp- 
tion suit  is  equivalent  to  foreclosure,  where  the  mortgage  is 
legal,  but  not  if  it  is  merely  equitable  (10  Ch.  250). 

Besides  the  right  of  foreclosure  or  sale,  and  the  right  of 
recovering  the  property  by  ejectment  against  the  mortgagor 
and  his  tenants  subsequent  to  the  mortgage,  and  receiving 
the  rent  firom  the  anterior  tenants,  the  mortgagee  can  bring 
an  action  at  law  against  the  mortgagor  on  his  covenant  in 
the  mortgage  deed  for  the  amount  due,  and  he  may  at  one 
and  the  same  time  pursue  his  several  remedies  against  the 
mortgagor  and  the  property ;  nor  will  the  fact  of  his  having 
taken  the  debtor  in  execution  prejudice  his  remedy  against 
the  property,  and  where  the  security  is  scanty,  the  mortgagee 
should,  before  proceeding  for  a  foreclosure,  make  the  most  of 
his  personal  remedies  against  the  mortgagor,  as  by  suing  for 
the  money,  and  then  resort  to  the  property  for  the  remainder 
(if  any)  of  the  debt  (5  J.  &  B.  405). 

In  some  cases  the  mortgagor  can,  under  the  7  Geo.  II. 
c.  20,  s.   1,  stop  the  proceedings  by  paying  the  amount 
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claimed  into  court  (5  Ch.  655 ;  9  Eq.  297),  and  now  also 
under  the  Judicature  Act,  Ord,  XXX,  &c. ;  and  ifthe  mort- 
gagee has  so  dealt  with  the  mortgaged  property  (otherwise 
than  by  sale  under  a  proper  power  for  that  purpose),  as 
not  to  be  ready  to  give  it  back  on  payment,  he  will  be 
restrained  from  suing  (29  B.  349 ;  3  D.  M.  &  G.  293  ;  1 
R  0.  50). 

Until  the  equity  of  redemption  is  released  or  barred,  the 
mortgagee  cannot  do  any  thing  injurious  to  the  property, 
either  by  cutting  down  timber  (except  where  necessary), 
committing  waste  or  otherwise. 

He,  however,  can  avoid  any  leases  which  the  mortgagor 
has  subsequently  to  the.  mortgage  made  without  his  consent 
(either  implied  or  expre^d),  and  can  let  the  estate  frotrr 
year  to  year,  although  he; is  not  allowed  in  equity  to  grant 
leases  for  a  longer  duratioii  so  as  to  bind  the  mortgagor  aflter 
redemption,  without  they  are  necessary  or  very  beneficial  to 
the  property,  or  there  is  a  special  power  for  such  purpose  in 
the  mortgage  deed. 

A  mortgagee  who  holds  possession,  or  receipt  of  the  rents 
and  profits,  will,  so  long  as  the  mortgagor's  right  of  re- 
demption exists,  be  obliged,  as  well  as  a  tenant  by  elegit,  to 
account  for  every  kind  of  profit  that  he  has,  or  with  due 
diligence  could  have  made. 

If  the  security  is  insufficient,  the  mortgagee  may,  it  sedms, 
work  mines,  but  otherwise  not  (32  L.  J.,  Eq,  122  ;  16  Sim. 
445  ;  2.  B,  466  ;  2  H,  L.  239).  A  mortgagee  who  takes 
possession  must  properly  take  care  of  the  property — must 
bear  speculative  losses,  and  in  case  of  ships  and  similar 
things  must  sell  at  the  best  advantage,  and  will,  if  he  does 
not,  be  chargeable  for  the  value  at  the  time  of  taking  posses- 
sion (30  L.  J.,  Eq.  123,  571);  but  unless  he  knows  he  is 
in  possession  as  mortgagee,  he  will  not,  except  a  special  case 
is  made,  be  liable  for  wilful  default  (2  H.  L.  1);  a  mortgagee 
is  only  entitled  to  the  freight  payable  after  he  takes  posses- 
sion (3  Ch.  597  ;  3  C.  P.  38  ;  3  Ex.  269). 

The  mortgagee  should  always  keep  his  accounts  so  that 
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they  may  at  anytime  be  produced  to  the  mortgagor  (Sto. 
510 — 1016);  and  on  the  expiration  of  the  notice  for  payment 
should  know  exactly  what  is  due ;  and  if  a  tender  is  made 
before  suit  of  sufficient  to  cover  the  amount  due  for  principal, 
interest  and  costs,  the  mortgagee  will  have  to  pay  the  costs 
of  the  proceedings  for  redemption  22  L.  J.,  Eq.  104 ;  and 
see  as  to  the  interest  stopping,  5  J.  &  B.  679.  Proceedings 
for  redemption  cannot,  except  in  special  cases,  be  taken  until 
after  the  day  for  payment  14  L.  J.,  Eq.  167  ;  34'L.  J.  18), 
and  the  claim  should  contain  an  offer  to  redeem.-  - 

A  legal  mortgagee,  being  assignee  of  the  ^propertyi  can 
distrain  or  otherwise  recover  the  rent  froiii  such  'tenants  as 
were  let  into  possession  previously  to  the  mortgage,  but  he 
cannot  distrain  on  those  tenants  which  the  mortgagor  has  let 
in  since  (8  L.  J.  51 ;  13  L.  J.,  Q.  B.  142),  although  he  may 
recover  the  back  rents,  which  have  not  been  paid  to  the 
mortgagor,  as  mesne  profits  after  a  recovery  in  ejectment, 
and  perhaps,  also,  in  an  action  for  use  and  occupation,  if  the 
tenant  after  notice  refuses  to  pay ;  and  though  such  a  tenant 
cannot  defend  himself  in  an  action  for  use  and  occupation 
brought  by  the  mortgagor,  by  pleading  the  mortgage  and 
notice  from  the  mortgagee  to  pay  him,  still  it  seems  that  a 
payment  of  rent  to  the  mortgagee  would  be  a  good  defence 
(21  L.  J.,  Q.  B.  60),  in  the  same  way  that  payment  of  rent 
to  a  person  having  a  superior  title  is  frequently  a  defence^ 

A  mortgagee  of  a  tenant  for  life  is  not,  unless  he  has  or 
had  possession,  entitled  to  any  apportionment  of  the  rent  or 
profit  accruing  at  the  time  of  such  tenant's  death  (17  Eq.  283). 

Besides  those  mortgages  which  are  created  by  formal  in- 
struments, and  operate  at  law  as  well  as  in  equity,  there  are 
others  called  equitable,  which  arise  from  some  writing  showing 
an  intention  of  making  a  security,  or  simply  from  a  deposit  of 
title  deeds. 

Any  writing,  from  which  such  an  intention  can  be  gathered 
with  certainty,  is  sufficient  to  give  the  creditor  a  right  in 
equity  to  a  proper  assurance  by  way  of  security,  or  a  sale,  or 
foreclosure. 
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A  mere  deposit  of  deeds  for  securing  money,  even  without 
any  writing,  is  looked  upon  as  an  equitable  mortgage,  because 
the  deposit  gives  the  creditor  a  lien  on  such  deeds,  so  that  the 
debtor  cannot,  either  at  law  or  in  equity,  recover  them  baick 
without  paying  the  amount  for  which  they  were  deposited; 
and  therefore,  equity  will  not  consider  the  Statute  of  Frauds 
as  preventing  parol  proof  of  what  they  were  deposited  for, 
but  will  enforce  such  lien  by  directing  a  sale  of  the  property. 

The  deposit  of  the  deeds  must,  however,  be  at  the  time  of 
the  loan,  or  -with  the  intention  of  securing  money  already 
due ;  and  a  mere  deposit  simply  with  a  view  to  prepare  a 
future  mortgage,  will  not,  it  seems,  even  if  the  money  is 
afterwards  advanced  without  a  proper  mortgage  being  given, 
be  deemed  an  equitable  mortgage ;  and  the  mere  possession 
by  a  bond  creditor  of  the  title  deeds  wiU  not  of  itself  give 
him  any  lien  thereon  as  equitable  mortgagee  (20  L.  J.,  Eq. 
465),  although  in  the  case  of  a  simple  contract  creditor  it 
might  be  otherwise. 

The  deposit  must  be  with  the  creditor  or  some  one  in  trust 
for  him ;  and  although  it  is  not  quite  clear  whether  a  deposit 
without  writing  can  be  made  with  a  person  in  trust  for  the 
creditor,  at  all  events  it  seems  clear  that  a  deposit  cannot, 
without  writing,  extend  to  secure  a  debt  due  to  the  depositee 
and  another  (5  J.  &  B.  113).  It  is  not  necessary  that  all  the 
title  deeds  should  be  deposited,  at  least  if  the  conveyance  to 
the  depositor  is  deposited ;  and  it  has  been  held  that  one  equit-' 
able  mortgage  could  be  eifected  by  the  deposit  of  the  con- 
veyance, and  another  by  the  deposit  of  the  other  deeds  (26 
L.  J.,  Eq.  18);  and  also  that  an  equitable  mortgage  was 
effected  by  the  deposit  of  aU  the  deeds  except  the  con- 
veyance, and  that  the  depositee  had  priority  over  a  sub- 
sequent depositee  of  the  conveyance  (29  L.  J.,  Eq.  230); 
and  a  deposit  of  an  old  deed,  with  a  writing  charging  the 
estate,  is  sufficient,  although  a  mere  deposit  might  not  be 
(8  Ch.  135). 

A  deposit  will  extend  to  future  advances  if  it  can  be  shown 
by  parol  or  written  evidence  that  such  was  the  intention. 
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while  a.  legal  mortgage  would  not  thus  extend  without  ah 
agreement  in  writing  (5  J.  &  B.  122). 

Although  in  cases  of  deposit,  a  written  agreement,  as  before 
stated,  is  not  necessary,  it  is  always  advisable,  as  affording 
better  evidence  of  the  transaction ;  and  in  cases  of  bank- 
ruptcy, the  mortgagee  was  not  otherwise  allowed  his  costs  of 
obtaining  an  order  of  sale  (5  J.  &  B.  124).  Mortgages  in 
Middlesex,  and  the  other  counties  within  the  Registry  Acts, 
must  be  registered,  and  these  acts  apply  to  equitable  mort- 
gages (16  Eq.  41),  except  where  they  arise  from  a  mere 
deposit  (2  B.  &  Ad.' 223  ;  27  B.  8) ;  and  a  further  mortgage 
must  also  be  registered  (18  Eq.  350;  10  Ch.  8).  A  regis- 
tered deed  from  a  devisee,  or  those  claiming  under  one,  has 
precedence  over  one  from  the  heir  at  law,  unless  such  latter 
is  previously  registered  (37  &  38  Vict.  c.  78,  s.  8). 

An  equitable  mortgage  of  property  at  Shanghai  has  been 
enforced  (9  Ch.  722);  and  although  an  equitable  mortgage  is 
not  recognized  in  Scotland,  a  mere  agreement  made  or  given 
in  this  country  for  the  purpose  of  charging  Scotch  property 
wiU  be  enforced  (13  Eq.  597). 

A  mere  deposit  does  not,  it  seems,  give  a  right  to  a  legail 
mortgage  or  foreclosure,  only  to  a  sale ;  but  an  agreement  for 
a  mortgage  can  be  enforced  either  by  decreeing  a  legal  one, 
or  by  foreclosure  or  sale  (13  Eq.  76 ;  31  L.  J.,  Eq.  282  ;  29 
Li.  J.,  Eq.  553);  but  in  one  case  a  foreclosure  (not  a  sale) 
was  held  the  proper  decree  in  the  case  of  a  deposit  (16  Eq. 
153) ;  and  in  case  of  an  agreement  a  decree  was  made  for  a 
mortgage  with  power  of  sale  (16  Eq.  18). 

A  mortgage  of  property,  which  has  antecedently  been 
mortgaged  for  the  whole  of  the  debtor's  estate  therein,  is 
also,  strictly,  an  equitable  mortgage,  for  it  passes  no  legal 
interest,  and  simply  gives  such  subsequent  mortgagee  a 
right  in  equity  over  the  property. 

A  subsequent  incumbrancer,  who  advances  his  money 
without  notice  of  a  prior  one,  can  obtain  priority  by  ob- 
taining a  conveyance  to  himself,  or  to  a  trustee,  of  the 
legal  estate  ;  for  the    equities   between  the   two  claimants 
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being  equal,  the  legal  estate  will  prevail ;  an  acquisition, 
however,  of  such  an.  estate  (after  notice  of  a  prior  incum- 
brance) from  assignees  or  trustees  of  a  bankrupt  mortgagor, 
although  there  may  have  been  no  notice  at  the  time  of 
the  loan,  will  not  give  priority,  for  the  lega,l  estate  was 
held  by  the  assignees  or  trustees  affected  with  a  trust  for 
the  first  mortgagee  (16  L.  J.,  Eq,  430,  470);  nor  will  the 
legal  estate  avail  if  the  subsequent  mortgagee  acquired  it 
en  autre  droit',  and  where  neither  of  the  mortgagees  have 
the  legal  estate,  the  first,  according  to  the  maxim  qui  ■prior 
est  in  tempore  fortior  est  in  re,  will  have  priority,  unless 
the  second  has  some  greater  equity  than  the  first,  as  where  he 
has  the  title  deeds  by  some  omission  on  the  part  of  the 
first  mortgagee  (23  L.  J.,  Eq.  293). 

Where  there  are  two  or  more  mortgages  on  the  same 
property,  the  equitable  doctrine  of  tacking,  which  has  arisen 
from  the  rule,  "  that  where  the  equities  are  equal  the  law 
must  prevail,"  is  frequently  used  most  advantageously  by 
the  party  having  such  right. 

By  the  doctrine  in  question,  a  third  or  latter  mortgagee, 
who,  after  having  advanced  his  money  and  obtained  a  security 
on  the  property  without  notice  of  a  second  or  other  inter- 
vening incumbrancer,  purchases  the  first  legal  mortgage, 
statute,  judgment  or  recognizance  (even  after  notice  of  the 
intermediate  incumbrance),  so  as  to  acquire  the  legal  title 
and  hold  both  securities  in  his  own  right,  wUl  be  allowed 
in  equity  to  tack  both  incumbrances  together  and  squeeze 
out  the  intermediate  ones,  so  that  the  first  cannot  be  re- 
deemed without  redeeming  the  third  also,  and  a  person 
lending  money  on  mortgage  to  a  person  wrongfully  in  pos- 
session can  tack  to  an  old  legal  mortgage  (3  Eq.  797,  801 ; 
3  M.  &  K.  581 ;  3  K.  &  J.  617,  628). 

In  an  assignment  of  choses  in  action,  personalty  or  money, 
priority  arises  from  priority  of  notice  to  the  holder  or  trus- 
tee ;  and  it  is  said  that  the  same  rule  applies  to  money  to  be 
produced  from  land  directed  to  be  sold  (29  L.  J.,  Eq.  123). 

By  the  37  &  38  Vict.  c.  78,  s.  7,  it  was  enacted,  tliat  there 
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should  be  no  priority  or  protection  by  the  obtaining  of  a 
"  legal  or  other  interest  in  land,"  but  -this  the  legislature  of 
the  next  year  repealed  by  section  129  of  the  38  &  39  Vict. 
C.  87.  '  : 

This  right  of  tacking,  however,  only  attaches  where  the 
amount  desired  to  be  tacked  was  by  agreement  between  the 
parties  secured  on  the  property,  and  is  not  therefore  allowed 
to  puisne  creditors  by  judgment,  statute,  or  recognizance 
(Sto.  412). 

A  legal  mortgagee  will  also  be  allowed,  against  future  in- 
cumbrances, to  tack  any  money  due  to  him  which  before 
notice  of  such  other  incumbrances  has  been  distinctly  charged , 
or  advanced  on  security  of  the.  property;  if,"  however,  the 
money  was  not  charged  or  advanced  on  the  security  of  the 
properiy,  but  is  merely  a  bond  debt  or  other  personal  liability, 
the  first  mortgagee  is  not  permitted  to  tack  it  against  any 
incumbrancer  of  a  superior  rank  to  such  bond,  nor  against 
other  specialty  creditors,  nor  even  the  mortgagor  himself,  but 
can  against  his  heir,  to  prevent  circuity  of  action  (Sto.  418); 
and  so  a  mortgagee  or  his  transferee  can  tack  a  simple  con- 
tract debt  of  a  deceased  mortgagor  against  his  heir  or 
devisee,  but  the  personal  estate  should  be  first  administered 
(25  L.  J.,  Eq.  244 ;  23  L.  J.,  Eq.  233;  1  P.  Wms.  775); 
and  as  to  the  mortgagee  or  other  holder  of  a  fund,  retaining 
it  for  unsecured  debts,  see  26  B.  637;  13  Eq.  327  ;  14  Eq. 
570 ;  and  whether  a  first  mortgagee  can  tack  a  subsequent 
judgment,  16  V.  397;  8  Jur.  209;  5  J.  &B.  442.  Bankers 
have,  it  seems,  a  general  lien  (8  Ch.  44  ;  17  Eq.  205,  224). 

Although  only  six  years'  interest  can  be  recovered  against 
the  land,  at  least  as  between  several  incumbrancers  (page  58), 
yet  where  there  is  a  covenant  for  the  payment  of  the  interest 
of  the  mortgage  money,  and  the  mortgagor  is  dead,  twenty 
years'  interest,  if  due,  can,  by  means  of  the  doctrine  of  tack- 
ing, be  recovered  against  the  heir  or  other  volunteer  taking 
the  mortgaged  property  (per  V.-C.  Parker,  25th  Feb.  1852). 

A  subsequent  mortgagee,  by  giving  notice,  wUl  pre- 
vent the  first  mortgagee  from  being  able  to  postpone  him 
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by  any  further  advance  on  the  estate,  even  where  the  mort- 
gage is  to  bankers,  brewers,  or  others,  to  secure  present  and 
future  advances  (34  L.  J.,  Eq.  468  ;  28  L.  J.,  Eq.  41;  8  Eq. 
155;  11  Eq.  459);  but  will  not  prevent  a  third  mortgagee, 
who  advances  his  money  on  the  property  without  notice  of 
the  intervening  one,  from  buying  up  the  first  mortgage  and 
obtaining  priority  over  the  second ;  and  this  can  be  done  by 
an  intervening  incumbrance  after  bill  filed  or  other  proceed- 
ings have  been  commenced  (28  L.  J.,  Eq.  519);  an  express 
trustee,  however,  would  have  no  right  to  convey  the  estate, 
though  it  seems  doubtful  whether  a  mere  trustee  would  or 
not  be  allowed  to  do  so  (Id.  p.  511 ;  16  L.  J.,  Eq.  370);  such 
a  notice,  however,  should  never  be  omitted,  for  it  is  often 
the  means  of  giving  notice  to  third  mortgagees,  it  being  the 
practice  to  inquire  of  the  first  mortgagee  before  accepting 
the  securiiy  (Sto.  412—421). 

The  omission,  by  a  mortgagee  who  has  the  legal  estate,  to 
obtain  and  keep  possession  of  the  title  deeds,  will  not  postpone 
him  to  a  person  who  advances  money  upon  such  deeds,  or 
otherwise  obtains  an  equitable  right  to  the  property,  without 
he  had  been  guilty  of  fraud  or  gross  and  wilful  negligence  in 
not  obtaining  or  retaining  them  (28  L.  J.,  Eq.  308 — 311) ;  and 
equity  will  not  impute  such  fraud  or  negligence  if  there  has 
been  a  bona  fide  inquiry  after  the  deeds,  and  a  reasonable 
excuse  for  non-delivery  of  them;  but  such  wiU  be  imputed  if 
there  has  been  no  inquiry,  and  so  there  must  be  some  good 
excuse  given  where  the  deeds  have  been  parted  with  (21 
L.  J.  67). 

Notice  to  or  knowledge  by  a  solicitor  is  considered  notice 
to  the  client  (28  L.  J.,  Eq.  314);  but  the  fact  of  the  mort- 
gagor preparing  the  deed  does  not  necessarily  make  him  the 
mortgagee's  solicitor  (28  L.  J.,  Eq.  310 — 314);  and  if  the  soli- 
citor is  guilty  of  a  fraud,  the  client  could  not  be  taken  as  having 
notice  of  that  (3  My.  &  K.  699 ;  27  L.  J.,  Eq.  85  ;  27  L.  J., 
Eq.  220);  and  as  to  the  same  solicitor  acting  for  mortgagor 
and  mortgagee,  see  26  L.  J.,  Eq.  65.  In  Hunt  v.  Elmes 
(28  L.  J.,  Eq.  681  ;  30  L.  J.,  Eq.  11)  the  legal  mortgagee 
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was  not  postponed,  although,  his  mortgagor  and  solicitor  had 
(but  unknown  to  him)  kept  the  deeds ;  a  mortgagee,  however, 
has  been  postponed  by  having  given  up  or  lent  the  lease  (10 
Eq.  92),  and,  in  some  cases,  the  court  has  refused  to  inter- 
fere between  the  equitable  mortgagee  having  the  deeds  and 
the  legal  mortgagee  (6  Ch.  652);  and  as  to  the  effect  of  sign- 
ing transfers  in  blank,  see  30  L.  J.,  C.  P.  100,  and  forging 
signatures,  30  L.  J.,  Eq.  217. 

If  a  mortgagor  pays  off  a  first  mortgage  or  buys  under  a 
power  of  sale,  the  second  mortgage  becomes  the  first  (25  L.  J., 
Eq.  734;  26  L.  Jf,  Eq.  128);  and  a  third  mortgagee  buying 
up  or  paying  off  a  first  mortgage  may  lose  his  priority  if  he 
does  not  take  care  to  properly  keep  up  the  first  mortgage  (5 
J.  &  B.  454  ;  7  Ch.  385  ;   10  Eq.  482). 

Where  the  mortgagee  has  the  freehold,  he  can  at  law 
(except  where  they  were  parted  with  before  his  mortgage) 
generally  recover  the  title  deeds  or  damages  for  their  deten- 
tion, although  equity  will  not  assist  him  in  doing  so;  if, 
however,  the  advance  and  deposit  were  before  his  mortgage, 
and  he  had  notice,  he  will  be  postponed  and  be  restrained 
from  recovering  the  deeds  (5  J.  &  B.  480—483  ;  17  L.  J., 
Eq.  753). 

Notwithstanding  the  rule,  that  notice  to  the  solicitor  is 
notice  to  the  client,  a  mortgagee  will  not  be  considered  as 
having  constructive  notice  that  a  prior  charge  on  the  pro- 
perty has  been  made  by  such  mortgagor,  though  the  fact  is 
so,  and  the  mortgagor  has  acted  as  solicitor  for  the  mortgagee 
(21  L.  J.,  Eq.  69). 

Where  there  are  two  distinctmortgages  on  different  estates 
by  the  same  mortgagor  to  the  same  mortgagee,  neither  the 
mortgagor,  nor  his  heirs  or  assigns  of  both  or  either  of  such 
estates,  can  redeem  the  one  without  the  other,  because  he 
who  seeks  equity  must  do  equity. 

The  rule  is  the  same  where  one  mortgage  is  of  real  and  the 
other  of  personal  property,  and  also  where  a  person  mort- 
gages an  estate  and  then  purchases  another  in  mortgage 
to  his  mortgagee  (23  L.  J.,  Eq.  19 ;  21  L.  J.,  Eq.  713),  as 
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well  as  where  mortgages,  althougli  originally  made  to  diffe- 
rent parties,  have  become  united  in  the  same  person  or  party ; 
so  also  where  one  mortgage  is  to  trustees  for  an  insurance 
oflfice,  and  the  second  or  other  to  other  trustees  for  the  same 
office;  and  even  where  the  mortgagor  in  the  second  or  other 
mortgage  is  only  a  surety  (27  L.  J.,  Eq.  695),  as  well  as 
where  a  person  becomes  mortgagee  of  the  equities  of  re- 
demption of  two  estates  subject  to  different  mortgages  which 
afterwards  became  vested  in  the  same  party  (28  L.  J.,  Eq. 
21);  and  it  seems  it  makes  no  matter  when  the  union  takes 
place  (4  Eq.  537,  but  see  2  C.  P.  593) ;  and  it  has  been  held 
that  a  mortgagee  may,  even  after  the  mortgagor's  bankruptcy, 
obtain  an  assignment  of  other  mortgages  and  tack  (30  L.  J., 
Eq.  770),  and  that  the  right  exists  in  cases  of  redemption  and 
foreclosure,  and  also  of  sale  under  a  power  (Id.);  and  that 
where  there  is  a  legal  mortgage  of  one  property  and  a  col- 
lateral agreement  as  to  another  property,  a  power  of  sale  in 
the  deed  would,  unless  specially  limited,  extend  to  both  pro- 
perties (23  L.  J.,  Ex.  73). 

Tacking,  however,  does  not  apply  untU  both  mortgages 
have  become  redeemable,  nor  when  it  would  prejudice  third 
persons  who  do  not  claim  under  the  mortgagor  (5  J.  &  B. 
436 — 438)  ;  therefore,  where  a  tenant  for  life  had,  under  a 
power,  charged  the  estate  and  other  property  with  a  mortgage, 
the  remainderman  was  allowed  to  redeem  his  estate  without 
redeeming  the  other  property  (24  L.  J.,  Eq.  269) ;  nor  is  it,  it 
seems,  applicable  where  the  mortgagee  attempts  to  obtain 
an  order  in  equity  or  bankruptcy  for  sale  (2  Deac.  86). 

With  respect  to  judgments,  they  formerly  did  not  give  a 
right  to  the  land,  but  only  a  lien  thereon.  By  the  1  &  2 
Vict.  c.  110,  however  (except  as  regards  purchasers,  mort- 
gagees, or  creditors  before  the  act),  judgments  operate  im- 
mediately upon  being  entered  up  as  a  charge  upon  all  real 
estate  (including  copyhold  and  customary),  whether  legal, 
equitable,  or  such  as-  the  debtor  could  without  another's  con- 
sent dispose  of  for  his  benefit,  and  were  binding  against  him 
and  all  claiming  under  him  after  such  judgments,  and  also 
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his  issue,  and  others  he  might  bar  without  another's  assent ; 
and  the  creditor  is  (sect.  17)  given  the  same  remedies  against 
the  property  so  charged  as  if  the  debtor  had  by  writing 
agreed  to  charge  the  same  with  the  debt,  and  interest  at  four 
per  cent.,  and  had  power  so  to  do. 

By  sect.  13,  however,  no  proceedings  (except  for  the  pro- 
tection of  the  property,  20  L.  J.,  Eq.  659 ;  28  L.  J.,  Eq. 
876)  are  to  be  taken  until  the  lapse  of  one  year  from  the  enter- 
ing up  of  the  judgment,  and  no  preference  to  be  had,  in  case 
of  the  debtor's  bankruptcy,  till  after  such  year,  although 
proceedings  in  equity  for  assistance  in  the  execution  of  an 
elegit  or  a  fi.fa.  can  be  taken  at  once  (34  L,  J.,  Eq.  466  ; 
33  L.  J.  559  ;  9  Ch.  229—369). 

The  14th  section  allows  charging  orders  to  be  obtained 
against  government  stock,  or  any  shares  of  public  companies, 
belonging  to  the  debtor,  under  which  the  creditor  has  like 
remedies  after  six  calendar  months  ;  and  by  sect.  18,  decrees 
and  orders  of  the  Court  of  Chancery  have  the  same  effect  as 
judgments. 

The  caption  of  the  debtor,  although  it  does  not  discharge 
a  mortgage  security,  discharged  the  security  given  by  the 
act,  if  not  realized  (sect.  16);  and  the  charge  under  the  act 
was  not  to  aifect  purchasers,  mortgagees,  or  creditors  without 
notice  (S.  V.  &  P.  664,  965),  further  than  the  lien  did  before 
the  act,  so  that  in  such  case,  as  against  purchasers  and  others 
claiming  for  value,  the  judgment  creditor  could  only  make  a 
claim  upon  half  of  the  freehold  property,  and  such  claim  was 
defeated  if  the  purchaser,  &c.  took  under  a  power  of  appoint- 
ment created  antecedent  to  the  judgment,  or  got  in  an  out- 
standing legal  estate  ;  and  if  the  property  was  copyhold  the 
judgment,  it  seems,  did  not  affect  it,  and  if  leasehold,  only 
if  execution  was  in  the  hands  of  the  sheriff  before  the 
purchase  (3  Atk.  200—739  :  23  L.  J.,  Q.  B.  386);  and 
if  the  judgment  was  not  registered,  purchasers  and  others 
claiming  for  value  were  not  to  be  affected  at  all,  unless  they 
had  notice,  and  then,  it  seems,  only  in  equity  to  the  amount 
of  half  the  freeholds,   and  not  as  to  other  property  (5  J. 


310  JUDGMENTS. 

&  B.  64  b,  27;   Shelf.  K.  P.  503—521;   26   L.  J.,  Eq. 
326). 

This  act  was  from  time  to  time  altered  by  the  legislature 
by  their  passing  the  acts  of  2  &  3  Vict.  c.  11  ;  3  &  4  Vict, 
o.  82 ;  18  Vict.  c.  15  ;  19  &  20  Vict.  c.  91 ;  22  &  23  Vict. 
c.  35 ;  23  &  24  Vict.  c.  38;  27  &  28  Vict.  c.  112  ;  31  &  32 
Vict.  c.  54 ;  by  the  first  of  which  acts  registration  was  made 
necessary  for  affecting  purchasers,  mortgagees  and  creditors ; 
and  by  another  (the  27  &  28  Vict.  c.  112),  which  was  passed 
on  the  29th  June,  1864,  future  judgments  were  not  to  affect 
land  until  it  was  delivered  in  execution,  or  something  was 
done  equivalent  thereto,  and  the  creditor  was  given  a  summary 
remedy  by  petition  to  chancery. 

If,  however,  jfirom  the  property  being  an  equity  of  redemp- 
tion, or  otherwise  not  seizable  by  the  sheriff,  relief  must  be 
obtained,  formerly  by  a  bill  in  equity,  and  now  by  action 
under  the  Judicature  Acts  (9  Ch.  229,  369  ;  8  Ch.  415  ; 
34  L.  J.,  Eq.  466;  6  Ex.  203;  5  Eq.  413;  6  Eq.  619  ; 
8  Eq.  220,  700 ;  9  Eq.  658 ;   18  Eq.  298). 

If  the  charge  or  right  of  the  judgment  creditor  is  on  or 
against  a  life  estate  in  land  or  stock,  a  receiver  of  and  an  in- 
junction against  the  receipts  of  the  income  can  be  obtained, 
although  the  twelve  or  six  months  have  not  elapsed  (28  L.  J., 
Eq.  876);  and  after  an  elegit,  assistive  proceedings  may  be 
commenced  in  equity,  even  within  the  twelve  months  men- 
tioned in  the  act  (34  L.  J.  466  ;  33  L.  J.,  Eq.  559). 

By  the  17  &  18  Vict.  c.  125  (C.  L.  P.  Act),  s.  60,  and 
the  45th  Order  of  the  Judicature  Act,  1875,  debts  "  owing  or 
accruing"  can  be  attached  and  debtors  examined,  and  rent  is 
within  the  act  (2  Q.  B.  259) ;  as  to  the  accruing  debts,  see 
10  Q.  B.  592;  2  C.  P.  9. 

A  charging  order  can  be  made  against  any  interest  of  the 
debtor  (1  Ex.  148  ;  2  Ex.  131),  but  it  only  charges  his 
beneficial  interest  (7  Ex.  332). 

Although  a  judgment  creditor  can  only  take  what  the 
debtor  has,  still  an  estoppel  as  against  the  debtor  would  not 
necessarily  be  an  estoppel  as  against  the  judgment  creditor 
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(29  L.  J.,  Ex.  322;  10  H.  L.  672;  9  H.  L.  619;  4  H.  L. 
510). 

A  judgment  creditor  can  take  in  execution  land  of  a  local 
board  used  for  water  supply  ( 1  C.  P.  719),  and  also,  it  seems, 
land  used  for  a  railway  (8  Ch.  1064;  and  see  29  L.  J.,  Eq. 
41;.l  H.  L.  93;  1  Q.  B.  711). 

Although  the  11th  section  of  1  &  2  Vict.  c.  110,  may  not 
extend  the  elegit  to  leaseholds, 'they  (if  legal)  are  subject  to 
a  Ji.fa.  as  chattels,  and  if  equitable  are  chargeable  in  equity 
(3  Atk.  200,  739)  ;  a  writ  of  j^.  fa.,  however,  by  the  16th 
section  of  the  Statftte  of  Frauds  only  binds  from  the  time  of 
delivery  to  the  sheriff,  yet  as  they  are  an  interest  in  land 
they  seem  by  the  13th  section  of  the  1  &  2  Vict,  charged 
from  the  entering  up  of  the  judgment ;  subject  now,  however, 
to  the  provisions  of  the  subsequent  acts,  and  particularly 
those  of  19  &  20  Vict.  c.  97  and  27  &  28  Vict.  c.  112. 

Besides  mortgages  on  lands  and  tenements,  there  are  also 
frequently  both  legal  and  equitable  mortgages  on  personal 
property  ;  very  similar  observations  apply  to  these,  and  in 
most  cases  there  must  be  some  dehvery  and  retention  of 
possession,  or  notice  given,  to  prevent  the  mortgage  being 
defeated  by  the  bankruptcy  or  insolvency  of  the  mortgagor. 
And  in  mortgages  of  choses  in  action  it  seems  that  the  incum- 
brancer first  giving  notice  to  the  person  liable  to  pay  or  deliver 
over  the  subject  of  the  mortgage,  or  to  the  trustee  thereof, 
obtains  priority  (5  J.  &  B.  261 ;  17  L.  J.,  Ex.  219). 

There  are  also  pledges,  which  differ  from  mortgages,  in  that 
they  do  not  pass  the  property,  but  only  the  possession,  or,  at 
most,  a  special  property  in  the  goods  to  the  pledgee,  with  a 
right  of  retainer  till  payment  of  the  debt,  or  fulfilment  of  the 
engagement. 

In  pledges  or  pawns  there  must  be  a  delivery,  actual  or 
constructive,  and  they  give,  it  seems,  a  right  of  sale  upon 
default  being  made  in  payment  of  what  they  are  pledged  for 
(31  L.  J.,  C.  P.  126) ;  but  they  only  pass  such  interest  as 
the  pledgor  has,  except  in  cases  under  the  Factors  Acts  (24 
L.  J.,  Eq.  13).     Various  acts  have  from  time  to  time  been 
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passed  relating  to  these  matters,  called  the  Pawnbroker  and 
Factors  Acts,  to  which  the  reader  is  referred. 

"With  respect  both  to  mortgages  of  personal  property  and 
pledges,  a  suit  can  be  instituted,  after  the  time  for  payment 
has  elapsed,  to  foreclose,  or  even  to  sell,  at  least  where  a 
sale  cannot  be  satisfactorily  made  except  with  the  court's 
assistance. 

It  seems  also  that,  after  due  notice,  a  sale  can  be  made  for 
the  purpose  of  payment  without  the  delay  and  expense  of 
such  a  suit ;  at  least  with  respect  to  goods  and  stock  which 
are  generally  purchasable,  for  in  such  case  similar  goods  or 
stock  of  the  same  worth  and  quality  can  be  purchased  for  a 
sum  equal  to  the  sale  monies  (Sto.  1031). 

Before,  however,  the  property  has  been  sold  or  foreclosed, 
it  can  be  redeemed  by  the  debtor,  his  representatives,  or 
assigns,  even  if  the  time  mentioned  for  such  purpose  is  passed, 
provided  application  is  made  within  reasonable  time. 

This  remedy,  however,  in  the  case  of  pledges,  in  conse- 
quence of  the  right  of  property  remaining  vested  in  the 
debtor,  is  frequently  attainable,  without  recourse  to  equity, 
by  an  action  at  law  of  detinue  or  trgver,  after  a  payment  or 
tender  of  the  amount  due,  unless  some  special  circumstances, 
as  the  necessity  of  an  account  or  discovery,  or  of  a  re-assign- 
ment of  the  property,  renders  the  assistance  of  equity  re- 
quisite (Sto.  1032). 

A  Hen  is  a  right  which  a  person  has  to  retain  property  until 
a  demand  is  satisfied,  and  is  either  special,  as  for  a  particular 
debt,  or  general,  for  several  debts. 

The  first  is  of  frequent  occurrence ;  thus,  all  persons  who 
by  work  alter,  or  improve,  or  ascertain  the  value  of  property 
which  the  owner  has  delivered  to  them  for  such  purpose, 
have  a  special  lien  for  their  charges  in  the  transaction,  but 
not  generally  for  any  other  debt  that  is  owed  them.  Some 
persons,  however,  have  by  law,  or  the  usage  of  trade,  a  lien, 
not  only  for  the  amount  of  their  charges,  but  also  a  general 
lien  for  other  debts  due  to  them  for  work  or  business  done 
by  them  in  their  particular  calling,  as  attorneys,  factors. 
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wharfingers,  packers,  calico  printers,  insurance  brokers,  and 
bankers  (5  J.  &  B.  1  ;  2  Ch.  D.  489;  4  CL  D.  129). 

Liens,  though  they  give  the  holder  a  right  to  retain  the 
property  tiU.  the  amount  due  is  discharged,  give  no  power  of 
disposal,  and  such  right  of  retention  is  generally  subject  to 
all  the  rights,  legal  and  equitable,  to  which  the  property  was 
liable  at  the  time  of  the  accrual  of  the  lien,  whether  there 
was  or  not  notice  of  such  rights  (21  L.  J.,  Eq.  105);  but 
although  a  lien  gives  no  right  of  sale  (9  Xi.  J.,  Eq.  123),  it 
seems  an  innkeeper  may  sell  a  horse,  after  notice,  if  it  has 
eaten  its  full  value  (-6  M.  &  "W.  39—41 ;  see  29  L.  J.,  Eq. 
714;  31  L.  J.,  Eq.  577). 

A  lien,  except  under  the  Factors  Acts,  is  lost  by  parting 
with  the  property  other  than  to  an  agent.  But  the  benefit 
of  a  pledge  is  hot  thus  lost,  although  it  seems  there  may  be 
an  action  for  impro])erly  parting  with  it  (1  Q.  B.  620,  where 
the  cases  are  collected;  3  Ex.  299);  the  person  who  first  gets 
delivery  of  a  bill  of  lading  (where  there  are  several  parts) 
before  complete  delivery  of  the  goods  has  a  good  pledge  and 
constructive  possession  (2  C.  P.  38).  "Where  shares  are  pledged, 
the  identical  shares  must  on  payment  be  returned  (6  Eq.  165). 

Persons  who  have  paid  monies  for  the  purpose  of  keeping 
up  insurances  have  in  many  cases  been  held  to  have  a  lien  or 
charge  on  the  insurance  monies  for  what  they  have  paid  with 
interest,  as  by  trustees  (19  B.  262),  by  creditors  (2  H.  249), 
by  personal  representatives  (8  Eq.  127,  and  see  14  Eq.  4), 
and  so  have  tenants  for  life  and  others  who  have  paid  calls 
(19  Eq.  69);  and  as  to  the  preservation  of  property  and 
costs  of  realization  as  between  liquidators  of  companies  and 
the  debenture  holders,  see  3  Ch.  D.  411. 

Where  a  party  stands  by  and  allows  another,  in  ignorance 
of  his  title,  to  permanently  improve  land,  compensation  is 
given,  and  so  where  an  agent  allows  his  principal  to  lay  out 
money  on  his,  the  agent's  land;  and  in  one  case  (27  L.  J., 
Eq.  585),  it  was  held  that  there  was  a  lien  or  charge  for 
249/.  supplied  in  goods  to  'the  owner  of  the  land  allowed  to 
be  occupied,  and  for  1,200/.  laid  out  in  building  thereon. 
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An  artificer  or  other  person  who  has  a  right  to  retain  a 
chattel  for  his  debt  has  generally  no  right  to  charge  for  taking 
care  of  it  (27  L.  J.,  Q.  B.  397),  but  a  lord  is  entitled  to 
compensation  for  the  keep  of  an  estray  (2  Salk.  408) ;  but 
there  seems  to  be  no  like  right  in  cases  of  a  common  distress 
(1  Bro.  C.  C.  427;  Bui.  N.  P.  45;  Co.  Lit.  47  6);  a  coach- 
man is  not  entitled  to  standage  (1  Stark.  408);  but  a  ware- 
houseman may  in  some  cases  be  entitled  to  charge  rent  where 
the  delay  is  excessive  (27  L.  J.,  Q.  B,  188);  and  although 
the  master  of  a  ship  has  generally  no  lien  for  expenses  on 
either  the  ship  or  its  freight,  he  may  have  a  right  to  retain 
the  expenses  of  a  specific  freightage  (31  L.  J.,  Eq.  467). 

Solicitors  have  been  held  to  have  a  lien,,  although  without 
a  certificate  (9  Eq.  63),  and  although  their  debt  was  barred 
by  lapse  of  time  (3  H.  539),  and  their  right  is  before  that  of 
a  garnishee  (2  Ad.  1—314;  26  L.  J.,  Eq.  672);  and  by  the 
23  &  24  Vict.  c.  127,  s.  28,  the  court  can  declare  solicitors 
entitled  to  a  charge  on  property  recovered  or  preserved 
by  them;  and  by  section  29,  can  make  orders  for  payment  of 
solicitors  out  of  a  lunatic's  property  after  his  death  in  the 
same  way  as  in  his  lifetime. 

A  solicitor  has  also,  irrespective  of  the  act,  a  paramount 
lien  (33  L.  J.,  Eq.  488,  and  Q.  B.  37 ;  11  Eq.  181),  and  he  has 
a  lien  on  alimony  (1  Prob.  254);  but  a  London  agent  has  no 
lien  against  the  country  solicitor's  client,  except  the  client  was 
such  country  solicitor  (30  L.  J.,  Eq.  24) ;  and  as  to  a  solicitor's 
lien  against  an  infant  and  right  of  suit,  see  17  Eq,  222. 

In  JEx  parte  Waring  (19  V.  345),  it  was  held  that  where  a 
person  (A.)  accepts  bills  of  another  (B.)  on  the  understand- 
ing that  certain  funds  in  B.'s  hands,  or  likely  to  come  there, 
should  be  applied  in  meeting  the  same,  the  holders,  in  case  of 
the  bankruptcy  or  insolvency  of  both  A.  and  B.,  have  an  equity 
in  the  nature  of  a  lien  against  such  funds,  and  the  parties 
need  not  be  declared  insolvent  if  they  are  actually  so  (23 
L.  J.,  Eq.  1;  7  Eq.  449;  3  Ch.  588—753;  5  Ch.  659—773; 
5  H.  L.  116—157 ;  8  Ch.  220;  17  Eq.  205);  but  it  seems 
there  must  be  double  insolvency  and  double  proof  (19  Eq.  1; 
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10  Ch.  405,  635 — 9),  and  that  the  rule  does  not  apply  where 
the  agent  sends  funds  to  the  principal  (2  Ch.  D.  278). 

As  to  the  liens  of  managers  of  estates  see  32  L.  J.,  Eq.  41 ; 
and  as  to  that  of  policy  owners  and  creditors  against  parti- 
cular funds,  33  L.  J.,  Eq.  123;  27  L.  J.,  Eq.  471;  9  Eq. 
497;  5  Ch.  659;  and  as  to  liens  on  ships,  &c.,  2  Ad.  289, 
and  on  freight,  6  Q.  B.  522;  33  L.  J.,  C.  P.  265  ;  2  H.  L., 
Sc.  128,  and  a  wife's  lien  against  her  unsettled  property, 
2  Ch.  D.  304. 

The  lien  which  a  vendor  has  for  his  unpaid  purchase-* 
money,  as  well  as  his  right  to  stop  goods  in  transitu  in  cases 
of  the  insolvency  of  the  vendor  before  payment,  has  been 
before  considered  under  the  head  of  Constructive  Trusts 
(page  161),  and  the  liens  which  arise  in  case  of  partnership 
wiU  be  treated  hereafter  (page  339),  as  well  as  of  consignees 
(page  342). 

The  doctrine  of  marshalling,  which  has  been  before  referred 
to  in  treating  of  the  administration  of  assets  (page  256),  fre- 
quently also  arises  respecting  mortgages  and  other  charges  on 
property ;  the  general  rule  being,  that  if  one  has  a  lien  on,  or 
interest  in  two  funds  for  a  debt,  and  another  in  one  only  of 
such  funds  for  another  debt,  and  the  claims  of  both  cannot  be 
satisfied,  if  the  first  creditor  resorts  to  the  fund  wherein 
alone  the  latter  is  interested,  then  the  latter,  except  where 
it  would  operate  to  the  other's  prejudice,  is  allowed  in 
equity  to  call  on  the  former  to  resort  to  the  other  fund  in 
the  first  place,  or  if  he  will  not,  is  permitted  to  stand  in  his 
place  against  the  fund  in  which  the  latter  had  originally  no 
right  (Sto.  633,  634;  1  Y.  &  C.  Ch.  401;  2  Id.  377);  and 
8  Eq.  110,  in  which  case  the  second  mortgagee  was  paid 
(although  only  mortgagee  of  one  estate)  to  the  prejudice  of 
the  third  mortgagee  having  security  on  both  estates ;  and  see 
4  H.  L.  486,  as  to  incumbrances  on  the  life  estate  and  the 
fee.  This  marshalling,  however,  only  arises  where  the  securities 
are  from  one  and  the  same  common  debtor,  and  not  where 
two  or  more  persons  are  under  a  joint  obligation  to  one 
creditor,  and  one  of  them  is  indebted  to  another  creditor,  unless 
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it  appears  that  the  debt  ought  in  reality  to  be  paid  by  the  one 
who  is  only  jointly  indebted,  or  that  there  is  some  supervening 
equity  (Sto.  642—645). 

A  principal,  in  the  absence  of  any  express  engagement,  is 
liable,  both  at  law  and  in  equity,  to  indemnify  his  surety 
against  all  losses  or  expenses  he  may  incur  in  that  character; 
but  such  liability,  even  in  equity,  is  only  treated  as  a  simple 
contract  debt,  notwithstanding  the  loss  occasioned  to  the 
surety  was  by  virtue  of  an  instrument  under  seal,  as,  for  ex- 
ample, a  bond  or  other  specialty. 

The  surety,  however,  on  paying  the  claim,  was  even  pre- 
viously to  the  "  Mercantile  Law  Amendment  Act,  1856  " 
(19  &  20  Vict.  c.  97),  entitled  in  equity,  for  the  purpose  of 
his  indemnity,  to  the  benefit  both  of  the  securities  taken  by 
any  of  the  co-sureties,  and  of  those  possessed  by  the  creditor, 
whether  of  a  legal  or  equitable  nature,  other  than  the  original 
principal  security  whereby  the  debt  was  created,  namely,  the 
bond  or  covenant  for  payment,  as  that  by  the  payment 
became  satisfied  and  extinct,  and  enabled  the  debtor,  in  case 
of  an  action  being  afterwards  brought  against  him  in  the 
creditor's  name,  to  plead  payment. 

By  the  above  act,  however  (s.  5),  the  surety  who  discharges 
the  liability  is  given  a  right  to  all  the  securities  held  by  the 
creditor,  and  the  breach  and  payment  after  the  act  is  sufficient 
(5  Eq.  209);  a  surety  also  is  entitled  to  contribution,  and  the 
benefit  of  a  co-surety's  bond,  though  by  a  separate  instrument 
(10  Eq.  539);  and  a  surety  is  entitled  to  marshal  securities, 
and  the  payment  by  a  third  party  is  not  a  satisfaction  (13  Eq. 
158);  a  surety  is  also  generally  entitled  to  the  benefit  of  the 
dividend  received  by  a  creditor  on  his  debt  (32  L.  J.,  Eq. 
69) ;  and  a  creditor,  who  is  landlord  and  mortgagee,  cannot 
appropriate  goods,  as  landlord,  to  the  prejudice  of  a  surety 
(26  L.  J.,  Eq.  761).  The  surety  was  before  the  act,  as  he 
still  is,  entitled  to  the  benefit  of  the  mortgage  given  for  the 
debt,  and  to  stand  in  the  creditor's  place,  and  hold  the  mort- 
gaged property  until  payment ;  and  now  also  of  a  judgment, 
although  formerly  for  the  same  reason  that  he  could  not 
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obtain  the  benefit  of  a  bond,  he  could  not  of  a  judgment, 
payment  having  been  deemed  a  satisfaction  (Sto.  499  et  seq.). 
Where,  however,  the  creditor,  on  payment,  was  willing  to 
make  an  assignment  of  a  bond,  judgment,  or  other  similar 
security,  the  extinguishment  or  satisfaction  of  the  debt  was 
prevented  by  some  one  on  the  surety's  hehaS! purchasing  the 
security  at  the  amount  due,  and  thereupon  obtaining  an 
assignment,  with  a  power  of  attorney  from  the  creditor, 
whereby  the  debt  remained,  and  the  trustee  was  enabled  at 
law  to  sue  on  the  security  in  the  creditor's  name ;  the  neces- 
sity of  this,  however*  is  avoided  by  the  operation  of  the  act ; 
and  in  bankruptcy,  the  surety  who  has  paid  the  debt  is 
allowed  to  stand  in  the  place  of  the  creditor  in  respect  to 
proof,  dividends,  and  other  matters  (32  &  33  Vict.  c.  71,  and 
12  &  13  Vict.  c.  106,  ss.  73—76). 

It  may  be  here  added  that  a  creditor  is  entitled  to  the 
benefit  of  any  counter-bond  or  security  which  the  surety  has 
received  irom  the  principal;  and  such  creditor  is  allowed  in 
equity  to  make  such  bond  or  security  available  for  the  pay- 
ment of  his  debts  (Sto.  502). 

If  a  person  who  gives  a  limited  guarantee  pays  the  amount, 
he,  in  case  of  the  debtor's  bankruptcy  or  insolvency,  would  be 
entitled  to  dividends  on  the  amount  he  pays  (6  Ch.  792). 

A  guarantee  determines  by  the  death  of  the  guarantor, 
and  notice  thereof  (15  Eq.  311);  but  whether  it  does  without 
notice  seems  questionable  (1  H.  &.C.  249);  as  to  a  con- 
tinuing guarantee,  see  4  C.  P.  622. 

With  respect  to  the  appropriation  of  payment,  it  may  be 
laid  down  that  payment  wiU  be  a  satisfaction  of  part  of  what 
is  due,  unless  there  is  something  to  show  the  contrary ;  and, 
therefore,  if  a  trustee  pays  5,000/.  to  his  bankers,  and  then 
draws  out  such  an  amoimt,  the  fact  of  his  paying  in  other 
monies,  and  having^a  balance,  will  not  enable  his  cestuis  que 
trust  to  follow  such  balance  (4  Ch.  764 ;  1  Mer.  572 ;  22  L.  J., 
Eq.  115  ;  34  L.  J.,  Eq.  301)  ;  but  in  special  cases  the  rule 
may  be  otherwise  (9  C.  P.  692  ;  4  Q.  B.  792). 

When  sums  are  due  for  principal  and  interest,  the  payment 
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is 'considered  as  for  interest  (1  Cr.  &  Ph.  31;  10  Eq.  11); 
but  a  sum  paid  under  an  agreement  as  to  three  debts  was 
held  equally  apportionable  amongst  the  three  (6  Ch.  320). 

In  bankruptcy  the  creditor  on  proving,  deducts  or  gives 
up  his  securities  for  the  debtor  (not  others,  6  Ch.  838)^  and 
proves  for  the  balance  (1  Mont,  &  Ch.  301),  whUe  the  con- 
trary used  to  take  place  in  administration  in  chancery,  and 
under  the  Winding-up  Acts  ;  now,  however,  the  Judicature 
Acts  (see  page  31)  requires  the  rules  of  administration  in 
bankruptcy  to  be  adopted  in  these  administi^ations. 


(     319     ) 


CHAPTER  VIII. 

APPOKTIONMENT  AND  CONTRIBUTION. 

In  numerous  cases  of  account,  necessity  for  apportionment 
and  contribution  occurs,  arising  either  from  some  implied 
contract  or  some  general  principle  of  justice  (Sto.  477,  n.). 

Frequently  relief  was  obtainable  at  law,  but  even  in  such 
cases  resort  was  often  necessarily  made  to  equity  for  the  pur- 
pose of  avoiding  a  failure  of  justice,  or  a  multiplicity  of  suits ; 
for  where  there  were  several  persons,  each  was  only  liable 
at  law  to  contribute  for  his  own  portion,  even  though  the 
others^  or  some  of  them,  from  insolvency  or  otherwise,  could 
not  contribute  anything,  and  separate  actions  and  verdicts 
were  requisite  against  each ;  while  in  equity  contribution 
could  and  can  be  obtained  from  all  in  one  suit,  and  if  any  of 
the  several  persons  liable  were  or  are,  by  insolvency,  bank- 
ruptcy, or  otherwise,  unable  to  contribute,  the  amount  was  or 
win  be  equally  apportioned  among  those  who  could  or  can  pay, 
without  there  were  or  are  special  circumstances  making  some 
liable  for  a  greater  or  lesser  proportion  than  the  others ;  and 
further,  where  a  party  primarily  liable  has  a  right  over  against 
another,  such  latter  could  and  can  frequently  be  reached  in  the 
same  suit  (Sto.  477,  493 — 496  ;  .3  J.  &  B.  291),  and  now 
the  orders  under  the  Judicature  Acts  afford  facilities  of 
this  nature. 

An  apportionment  may  be  not  only  of  an  incumbrance, 
loss,  expense  or  liability,  but  also  of  a  benefit ;  and  in  the 
case  of  an  apportionment  of  the  former  class,  a  like  contribu- 
tion, consequent  thereon,  is  enforced. 

Where  a  part  or  share  of  a  fund  is  assigned  or  appointed, 
and  there  is  a  loss,  there  would  probably  be  an  apportionment 
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(4  Eq.  382;  3  Ch.  55 ;  6  Eq.  65);  but  where  a  certain  amount 
or  portion  of  or  out  of  a  fund  is  assigned  or  appointed,  the 
party  taking  the  residue  would  have  to  bear  the  loss  (26  L. 
J.,  Eq.  139 ;  4  Eq.  37) ;  and  as  to  legatees  on  or  out  of  the 
residue  being  entitled  to  recover  fully,  see  8  Eq.  482. 

Where  there  is  not  sufficient  to  pay  an  annuity  the  corpus 
generally  can  be  applied  to  make  it  up,  but  not  in  all  cases  (5 
Ch.  684;  2  Ch.  644  ;  20  Eq.  269  ;  32  L.  J.,  Eq.  1 ;  31  L.  J., 
Eq.  823 ;  27  L.  J.,  Eq.  417  ;  22  L.  J.,  Eq.  916 ;  21  L.  J., 
Eq.  787). 

Apportionments  have  been  ordered  in  cases  in  which  there 
was  not  sufficient  to  pay  principal  and  interest  (8  Eq.  343 ; 
2  Ph.  14) ;  but  generally,  particularly  where  the  same  person 
is  entitled  to  both,  as  also  in  other  cases,  the  interest  has  been 
deemed  first  payable  (20  Eq.  456  ;  18  Eq.  313  ;  6  Eq.  12). 

A  legatee  is  not  generally  entitled  to  dividends  or  bonuses 
declared  before  the  testator's  death  (4  Eq.  283  ;  29  L.  J., 
Eq.  179,  and  see  cases  there  cited,  and  23  L.  J.,  Eq.  12  ; 
14  V.  16,  as  to,  whether  the  tenant  for  life  or  the  remainder- 
man takes  the  bonuses).  In  a  case  (18  Eq.  697)  the  tenant 
for  life  was  held  entitled;  while  in  another  case  (5  Eq.  238), 
new  shares,  which  had  been  allotted  as  fuUy  paid,  were  held 
to  be  capital. 

Although  legatees,  not  specific,  take  the  income  from  a 
year  after  the  testator's  death  (4  Eus.  495)  or  appropriation, 
a  gift  of  everything  to  be  converted  and  divided  gives  the 
tenant  for  life  the  income  Irom  the  death. 

A  tenant  for  life  is  generally  entitled  to  the  income  from 
the  death  of  all  the  estate  less  so  much  capital  as  with  the 
interest  for  the  dead  year  is  sufficient  to  pay  the  debts,  ex- 
penses, and  legacies  (not  contingencies),  the  unconverted  pro- 
perty being  taken  as  vested  in  consols  (4  Eq.  295);  and  see 
2  Ch.  75 ;  10  Eq.  26,  as  to  the  rights  of  the  tenant  for  life  and 
those  in  remainder. 

A  legacy  to  an  infant  on  coming  of  age,  with  directions  as  to 
maintenance,  carries  interest  fi-om  the  testator's  death  (8  Eq. 
119);  and  a  presumptive  heir  is,  until  the  other  heir  is  bom. 
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entitled   to  rents  received  as  well  as  those  that  previously 
accrued  (29  L.  J.,  Eq.  836). 

Contribution  cannot  generally  be  obtained  at  law  of  a  tort, 
but  is  sometimes  compelled  of  a  contract  or  quasi  contract. 

A  contract,  however,  relating  to  a  particular  thing  or 
matter  can  seldom  be  apportioned ;  for  it  is  generally  con- 
sidered entire  and  indivisible.  Thus,  where  a  mate  was 
engaged  for  a  voyage  at  30Z.  and  died  during  it,  his  represen- 
tatives were  allowed  nothing  at  law,  nor,  it  seems,  would  they 
have  been  in  equity  (Sto.  470,  471a). 

Interest,  in  consequence  of  its  accruing  from  day  to  day, 
has  always  been  apportionable,  even  when  made  payable  half- 
yearly  (30  L.  J.,  Eq.  153) ;  but  previous  to  the  recent  acts  on 
the  subject,  neither  dividends,  annuities,  nor  other  periodical 
■payments,  with  slight  exceptions  (as  of  an  annuity  settled  by 
a  man  on  his  wife  for  separate  maintenance,  and  payments 
for  the  maintenance  of  daughters  previously  to  the  receipt  of 
their  portions),  were  apportionable  as  to  time,  without  an 
express  provision,  and  consequently  no  apportionment  was 
made  between  a  tenant  for  life  and  a  remainderman.  By  the 
statutes,  however,  of  11  Geo.  II.  c.  19  and  4  &  5  WiU.  IV. 
0. 22,  rents  payable  on  any  demise  or  lease  of  lands  or  heredita- 
ments, which  determines  by  death  previously  to  the  rent  day, 
were  made  apportionable,  and  all  continuing  rent-services  on 
leases,  and  aU  rent-charges,  and  other  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  other  payments 
payable  at  fixed  ft'mes,  under  any  instrument  made  or  coming 
into  operation  after  the  16th  of  June,  1834,  were,  on  the 
determination  of  the  interest  of  any  person  entitled,  made 
apportionable,  except  when  otherwise  provided,  or  they  were 
annual  sums  madie  payable  under  policies  of  insurance.  The 
statutes,  however,  were  considered  not  to  extend  to  annuities 
or  other  payments  which  determined  by  the  death  of  the 
cestui  que  vie  (Shelf.  K.  P.  538;  9  J.  &  B.  478;  4  J.  &  B. 
345) ;  but  if  there  was  a  term  of  years  for  securing  the  pay- 
ment, and  then  another  was  to  have  the  rents,  an  apportion- 
E.  T 
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ment  was  made  (30  L.  J.,  Eq.  917;  23  L.  J.,  Eq.  979; 
16  Sim,  447). 

The  statute  of  14  &  15  Vict.  c.  25,  whereby  tenants  of 
persons  entitled  for  life  or  other  uncertain  interest,  are 
allowed  to  continue  their  farms  or  lands  tiU  the  end  of  the 
current  year,  makes  such  tenants  liable  for  a  fair  proportion 
of  rent  to  the  new  owner  of  the  property. 

And  now  by  the  33  &  34  Vict.  c.  35,  which  was  passed  on 
the  Ist  of  August,  1870,  all  periodical  payments  are  made 
apportionable,  except  where  otherwise  stipulated,  and  whether 
the  change  of  interest  is  by  death  or  otherwise  (7  Ch.  433 ; 
10  Eq.  635);  and,  it  seems,  even  in  cases  in  which  the  instru- 
ment under  which  the  payment  arose  was  previous  to  the 
act  (19  Eq.  271);  but  there  is  no  apportionment  in  the  case 
of  a  gift  of  dividends  (8  Ch.  192;  10  Eq.  419;  and  as  to 
a  specific  legacy  see  16  Eq.  528);  but  there  is  an  apportion- 
ment between  the  devisee  and  executor,  if  there  is  no  gift  of 
the  profits  to  the  devisee  (17  Eq.  289  ;  and  see  18  Eq.  329  and 
19  Eq.  271). 

Previously  to  the  above  act  an  apportionment  was  not  made 
where  the  landlord  evicted  the  tenant,  or  accepted  a  surrender 
from  him  in  the  middle  of  the  quarter  or  half-yeax;  and  it 
was  doubtful  whether  the  landlord,  even  where  the  eviction 
was  by  title  paramount,  could  recover  a  proportion  of  the 
rent  for  the  time  of  occupation ;  and  it  will  remain  to  be  seen 
what  is  the  effect  of  the  recent  statute  on  these  particular 
points  (4  J.  &  B.  339). 

Rent,  however,  was  and  is  apportionable  with  respect  to 
the  corpus  of  the  land ;  and  therefore  if  a  lessee  is  evicted 
from  part  of  the  land,  or  part  of  the  subject  of  the  demise 
fails,  an  apportionment  could  and  can  be  had ;  and  so  when 
the  property  demised  descends  to  different  heirs,  as  in  the 
case  of  gavelkind  lands,  or  a  descent  among  daughters,  or 
where  part  goes  to  the  customary  and  part  to  the  common 
law  heir  (Ibid.  .335,  336) ;  but  it  was  not  apportionable  as 
against  the  lessee,  on  the  lessor's  alienation,  although,  on  the 
lessee's,  the  alienee  was  liable  to  a  fair  proportion.     A  mort- 
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gagee   out  of  possession  cannot  claim  any  apportionment 
(17  Eq.  283). 

Conditions  of  re-entry  are  generally  considered  entire  and 
indivisible,  except  when  the  reversion  becomes  severed  by  the 
act  of  the  law,  or  the  condition  is  severed  by  the  act  or  wrong 
of  the  grantee  or  lessee  (4  J.  &  B.  338),  and  that  by  the 
3rd  section  of  22  &  23  Vict.  c.  39,  there  is  an  apportionment 
of  conditions  of  re-entry  where  the  rent  or  other  reservation 
is  apportioned.  As  to  apportionments  where  parishes  are 
divided,  see  8  &  9  Vict.  c.70,  s.  22;  6  Ch.  296  ;  23  B.  499; 
2  De  G.  &  Sm.  218;  5  Id.  626—635. 

In  the  case  of  an  articled  clerk,  if  the  master  dies,  even 
leaving  a  surviving  partner  who  can  and  is  willing  to  con- 
tinue such  clerk  in  his  articles,  equity  will  decree  an  appor- 
tionment of  the  premium  paid  ;  and  so  in  case  of  apprentice- 
ship fees,  if  the  master  becomes  bankrupt  or  insolvent,  or 
otherwise  unable  to  carry  on  his  business,  an  apportionment 
is  decreed  (34  L.  J.,  Eq.  126 ;  19  L.  J.,  Eq.  441;  6  C.  P. 
78) ;  but  it  has  been  held  that  the  court  of  equity  has  no 
jurisdiction  to  decree  an  apportionment  where  the  master 
had  improperly  dismissed  his  apprentice  (30  L.  J.,  Eq.  222 ; 
1  Atk.  518). 

In  cases  of  partnerships,  also,  the  court  will  frequently,  on 
the  determination  or  dissolution  thereof,  decree  an  apportion- 
ment of  the  premium  paid,  or  agreed  upon,  on  entering  into 
the  partnership,  unless  the  determination  or  dissolution  is  by 
the  wrongful  act  of  the  person  who  paid  the  premium  (3  Ch., 
369;  16  Eq.  606;  31  L.  J.,  Eq.  536;  30  L.  J.,  Eq.  857; 
28  L.  J.,  Eq.  812;  23  B.  77;  29  B.  610). 

Where  portions  are  given  to  daughters  so  as  to  be  payable 
on  their  attaining  their  majority  or  previously  marrying,  and 
maintenance  is  directed  to  be  paid  at  stated  periods  in  the 
interval,  such  daughters  as  attain  their  age  or  marry  between 
the  periods  at  which  such  maintenance  is  payable,  will 
generally  be  entitled  in  equity  to  a  fair  proportion,  calculated 
from  the  time  which  has  elapsed  since  the  last  payment  (Sto. 
472—478  ;  18  L.  J.,  Eq.  308). 

y  2 
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Where  stock,  which  is  directed  to  be  sold  for  the  purpose 
of  laying  out  the  proceeds  in  land,  happens  to  be  sold 
between  the  half-yearly  days  for  payment  of  dividends,  in 
order  to  complete  a  purchase,  an  apportionment  will  be 
made  so  as  to  compensate  the  tenant  for  life  for  the  loss  of 
income  (23  L.  J.,  Eq.  646 ;  1  Ir.  Ch.  290) ;  but  except  in 
special  cases  (1  Eq.  266;  19  B.  295)  there  is  generally  no 
allowance  to  the  tenant  for  life  for  the  intermediate  dividends 
of  stock  sold  (32  L.  J.,  Eq.  627). 

In  some  few  of  the  above  cases,  where  the  rent  or  other 
payment  is  apportioned  among  those  benefited  by  it,  there  is 
a  corresponding  apportionment  of  the  amount  payable,  in 
favour  of  the  persons  liable,  as  where  the  tenant  is  evicted  of 
part  of  the  land ;  for  then  such  tenant  will  have  only  to  pay  a 
fair  proportion  for  such  land  as  he  retains ;  and  so  where  the 
property  passes  by  assignment  into  the  hands  of  several 
tenants,  such  tenants  will  be  only  personally  liable  for  their 
proper  proportion,  though  each  distinct  portion  of  the  land 
may,  as  it  generally  is,  be  still  liable  to  be  distrained  upon 
for  the  whole  rent  reserved  by  the  original  lease.  Where 
the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each  part 
of  the  reversion  is,  by  the  3rd  section  of  the  22  &  23  Vict.  c.  35, 
given,  in  respect  of  the  apportioned  rent  or  other  reservation 
allotted  or  belonging  to  him,  the  benefit  of  all  conditions  or 
powers  of  re-entry  for  non-payment. 

.  In  fiirther  illustration  of  the  apportionment  of  a  liability, 
if  the  owner  of  a  rent-service  become  entitled  to  the  actual 
possession  of  part  of  the  property  out  of  which  it  issues,  an 
apportionment  arises,  so  that  only  a  fair  proportion  may  be 
paid  by  the  lessee  of  the  other  portion  of  the  property. 

If,  however,  a  person  entitled  to  a  rent-charge  had,  pre- 
viously to  the  act  of  22  &  23  Vict.  c.  35,  purchased  part  of 
the  land  charged,  and  had  the  same  conveyed  to  himself  and 
not  to  a  trustee,  an  extinguishment  of  the  whole  took  place 
(Sto.  475  a) ;  and  so,  if  a  judgment  creditor  released  part  of 
the  lands  charged  with  his  debt,  all  the  debtor's  lands  were 
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released  (1  Ir.  Ch.  444);  but  now  by  that  act  (sect.  10),  the 
release  from  a  rent-charge  of  part  of  the  hereditaments 
charged  is  not  to  extinguish  the  rent,  but  only  to  bar  the 
right  to  recover  out  of  the  hereditaments  released,  and  the 
release  from  a  judgment  of  part  of  any  hereditaments  is,  by 
sect.  11,  not  to  affect  the  validity  of  the  judgment  as  to  those 
remaining,  or  as  to  any  other  property  not  specifically 
released,  but  without  prejudice  in  each  case  to  the  rights  of 
all  interested  in  the  hereditaments  or  property  remaining 
unreleased  and  not  coming  in  or  confirming  the  release. 

As  to  the  effect*  of  releasing  common  rights,  see  7  C.  P. 
592. 

In  apportioning  a  rent-charge,  it  was,  in  Ley  v.  Ley 
(6  Eq.  175),  held  that  the  apportionment  must  be  made 
according  to  the  amount  of  the  then  ■present  income,  and  not 
the  value  of  the  capital. 

Where  real  estate  had  been  mortgaged,  and  then,  that  and 
other  realty  and  personalty  for  a  further  debt,  it  was  held 
that  the  second  amount  only  was  apportionable  between  the 
realty  and  personalty  in  the  second  deed  (7  Eq.  501). 

And  with  respect  to  an  apportionment  of  and  contribution 
towards  an  incumbrance  or  expense,  if  several  persons  become 
possessed  by  purchase,  descent  or  otherwise  of  different  parts 
or  interests  in  an  estate  which  is  charged  with  a  judgment, 
mortgage,  lien  or  other  incumbrance,  each  will  be  obliged  to 
contribute  proportionably  to  his  estate  in  keeping  down  the 
interest  or  paying  off  the  incumbrance,  and  if  one  is  compelled 
to  pay  the  creditor  the  whole  amount,  he  can  call  upon  the 
others  for  contribution  ( Sto.  476,  485).  Contribution  has 
been  decreed  for  keeping  a  sea  wall  in  repair  (6  Eq.  251). 

In  case  of  a  compulsory  discharge  of  an  incumbrance,  the 
modem  rule  is,  that  a  person  having  a  limited  estate,  as 
a  tenant  for  life,  in  the  property  charged,  must  contribute 
beyond  the,  interest,  in  proportion,  according  to  his  age  and 
the  value  of  his  estate,  to  the  advantage  he  obtains  from  the 
discharge  and  the  cessation  of  interest;  and  if  the  property 
is  sold  for  satisfying  the  incumbrance,  the  income  of  what 
remains  after  such  satisfaction  belongs  to.  the  party. having 
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the  limited  estate,  and  in  succession  to  any  other  persons 
having  limited  estates,  and  the  first  person  absolutely  entitled 
takes  the  capital  subject  to  such  prior  estates ;  while  if  the 
tenant  for  life  and  remainderman  or  reversioner  sell  the 
estate  without  agreeing  how  the  purchase-money  is  to  be 
divided,  each,  it  is  said,  is  entitled  to  a  share  upon  a  calcula- 
tion of  the  value  of  their  interests,  according  to  the  proba- 
bilities of  life  (Sto.  487,  488  a).  The  better  way,  however, 
would,  it  seems,  be  to  invest  the  net  sale  moneys,  and  allow 
the  tenant  for  life  to  receive  the  income. 

Parties  having  limited  estates,  such  as  tenants  for  years 
and  life,  and  those  in  tail  who  cannot  bar  the  entail  (as  after 
possibility  of  issue  extinct),  and  also  guardians  of  infant 
tenants  in  tail,  are  obliged  to  keep  down  the  interest  of 
incumbrances,  if  the  income  of  the  property  is  sufficient,  and 
they  can  be  compelled  so  to  do  by  the  parties  entitled  after 
them,  and  in  a  proper  case  a  receiver  would  be  appointed ; 
but  it  seems  that  in  cases  in  which  the  income  is  insufficient 
to  keep  down  the  interest,  the  remainderman  would  have  no 
relief  against  the  assets  of  the  deceased  tenant  for  life,  nor 
would  the  personal  representatives  of  the  tenant  for  life  have 
any  relief  against  the  estate  or  the  remainderman  for  \\'hat  he 
had  paid  beyond  the  income  (29  L.  J.,  Eq.  637;  24  L.  J., 
Eq.  442 ;  8  Eq.  594). 

A  tenant  in  tail  in  possession,  however,  who  is  of  full  age 
and  can  bar  the  entail,  cannot,  any  more  than  a  person 
having  an  absolute  interest,  be  compelled  to  keep  down  the 
interest,  for  he  can  make  himself  absolute  owner  of  the 
estate;  but  if  such  tenant  in  tail  pay  the  interest,  his 
executors  or  administrators  cannot  claim  the  amount  against 
the  property. 

So  if  such  a  tenant  in  tail  pay  off  an  incumbrance,  it  is 
generally  considered  an  extinguishment,  and  the  person 
next  entitled  cannot  be  required  to  contribute  unless  such 
incumbrance  has  been  kept  alive  by  assignment,  or  it  is 
otherwise  clear  that  such  tenant  intended  to  make  himself  a 
creditor  of  the  property  in  the  place  of  the  incumbrancer. 

The  like  doctrine,  however,  is  inapplicable  to  a  tenant  for 
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life  or  years,  or  a  tenant  in  tail,  who  cannot  bar  the  entail, 
or  one  in  remainder,  whose  estate  may  altogether  be  defeated; 
for  then  the  presumption  that  he  intended  to  clear  the 
property  does  not  arise,  but  on  the  contrary,  that  he  simply 
meant  to  put  himself  in  the  place  of  the  incumbrancer. 

In  all  the  above  cases,  however,  the  presumption,  whether 
in  favour  of  a  discharge  or  not,  can  be  rebutted  by  circum- 
stances which  show  a  contrary  intention  (Sto.  483—488). 
An  assignment  for  A.,  his  executors,  administrators  and 
assigns,  has  been  held  not  to  show  a  contrary  intention, 
where  the  estates  or  interests  are  afterwards  united  (32  L.  J., 
Eq.  553). 

If  during  lunacy  a  mortgage  is  paid  out  of  the  personal 
property  of  the  lunatic,  he  not  being  personally  liable,  the  heir, 
on  his  death,  has  to  recoup  the  personalty  (30  L.  J.,  Eq.  263). 

As  to  the  apportionment  between  a  tenant  for  life  and 
a  remainderman,  of  sums  paid  on  the  compromise  of  claims, 
see  1 1  Eq.  382 ;  a  tenant  for  life  who  pays  calls  on  shares  is 
entitled  to  a  lien,  and  to  be  repaid  with  interest  (19  Eq.  69). 

Apportionment  frequently  arises  in  respect  of  an  expense 
in  cases  where  the  renewal  of  leasehold  property  becomes 
necessary,  and  in  the  absence  of  any  express  or  definite 
direction,  the  modem  rule  is,  to  apportion  the  expenses  for 
the  renewal  between  the  tenant  for  life  and  the  remainder- 
man according  to  their  respective  interests  in  the  property, 
that  is,  in  proportion  to  the  actual  enjoyment  they  have  of 
the  renewed  lease ;  and  there  is  apparently  no  distinction  in 
this  respect  between  leases  for  years  and  for  lives,  though 
there  is  less  difficulty  in  case  of  the  renewal  of  the  one  than 
of  the  other,  for  the  time  and  frequently  the  expense  of  the 
renewal  of  a  term  of  years  is  known  (2  Sp.  545  ;  see  hereon 
3  Ch.  711;  30  L.  J.,  Eq.  687;  2  My.  &  K.  97;  9  H.  785; 
5  H.  440) ;  and  persons  having  partial  interests  as  annuitants 
under  wills  have  also  sometimes  to  contribute  (2  B.  &  B. 
195,  548),  but  whether  so  under  deeds  see  7  Ves.  184. 

Where  there  is  a  trust  for  renewal,  and  a  renewal  becomes 
impossible,  as  from  the  Ecclesiastical  Commissioners  or  other 
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lessors  refusing  to  renew,  the  property  should  be  sold  and 
the  income  only  of  the  invested  sale  moneys  paid  to  the 
tenant  for  life,  who  also  is  only  entitled  to  the  income  where 
the  property  is  taken  by  a  railway  or  other  company 
(3  Ch.  D.  327;  16  Eq.  162;   10  Eq.  572). 

Contribution  as  to  liability  and  expenses  also  frequently 
arises  between  sureties,  and  though  it  was  formerly  dbubtM 
whether  such  could  be  enforced  at  law,  unless  founded  on 
some  positive  contract  between  them,  it  is  now  clear  that  it 
'  can  be  both  at  law  and  in  equity,  it  being  considered  that  such 
right  is  founded,  not  so  much  on  any  implied  or  express 
contract,  but  on  the  broad  and  general  principle  of  justice, 
that  there  should  be  an  equality  of  burden  and  benefit. 

Therefore,  where  a  surety,  on  default  of  the  principal,  is 
obliged  to  pay  the  whole  debt,  or  to  perform  an  obligation 
for  which  the  whole  are  bound,  he  can  compel  his  co-sureties 
to  contribute,  whether  they  are  jointly  and  severally  or  only 
jointly  or  severally  bound,  and  whether  their  suretyship . 
arises  under  the  same  or  a  different  instrument,  and  whether 
the  sureties  were  known  to  each  other  or  not,  if  such 
instruments  are  primary  concurrent  securities  for  the  same 
debt,  unless  there  is  some  imphed  or  express  contract  to 
the  contrary,  as  where  one  surety  is  intended  only  to  be 
subsidiary  to  and  a  security  for  the  others  in  case  of  default 
and  not  a  primary  concurrent  security,  in  which  case  the 
surety  would  not  be  liable  to  contribute  towards  the  others. 
By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20 
Vict.  c.  97,  s.  5)  sureties  and  co-debtors  are  entitled  to  the 
benefit  of  all  securities;  and  this  extends  to  a  judgment 
even  after  a  capias  has  been  executed  (30  L.  J.,  C.  P.  39), 
and  the  surety  has  been  held  entitled  to  the  benefit  of  his 
purchaser's  se1>off  (7  C.  P.  372). 

There  is  no  remedy  at  law  against  the  assets  of  a  deceased 
surety,  where  his  liability  was  only  joint;  for  in  such  case  it 
ceased  with  his  death,  and  it  is '  said  that,  as  he  was  not 
benefited  by  giving  the  security,  there  is  no  equity  which 
will  enable  the  court  to  give  any  relief  (Sto.  162 ;  3  J.  &  B. 
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276),  although  there  is  some  reason  for  saying  that  his  assets 
ought  to  contribute  to  a  co-surety,  notwithstanding  they  are 
not  liable  to  the  creditor ;  for  otherwise  the  whole  burden  is 
thrown  on  survivors,  who  were  not  benefited  at  all ;  and  in 
cases  of  partnership  there  is  relief,  as  the  liability  of  the 
partners  is  considered  several  as  well  as  joint  (20  Eq.  564). 

The  several  sureties  wiU  have  to  contribute  equally, 
without  there  is  some  express  or  implied  contract  to  the 
contrary,  by  which  the  quantum  can  be  otherwise  governed ; 
as  where  the  sureties  are  bound  in  different  penalties,  in 
which  case  they  contribute  according  to  such  penalties, 
instead  of  pari  passu  in  the  ordinary  way  (Sto.  497);  and 
in  equity  where  one  surety  becomes  insolvent  the  other 
sureties  wiU  be  made  to  contribute  equally,  with  interest 
from  the  time  they  ought  to  have  paid  (24  L.  J.,  Eq.  690) ; 
a  co-surety  must  contribute  although  the  bonds  are  separate, 
(6  Ch.  342  ;   10  Eq.  539). 

Contribution  also  will  frequently  be  enforced  against  lega- 
tees or  devisees  on  behaH"  of  those  who  have  been  obliged  to 
discharge  the  debts  or  liabilities  of  the  deceased  ( Sto.  503). 

So  in  cases  of  losses  or  expenses  which  are  voluntarily  in- 
curred during  a  voyage  for  the  general  benefit,  as  hj  jettison 
(which  is  the  throwing  overboard  of  goods  to  lighten  the 
ship),  or  by  any  other  loss  or  expenditure  for  the  common 
benefit,  a  contribution  called  general  average  is  enforced 
against  all  interested  in  the  property  saved,  namely,  the  ship, . 
the  freight,  and  the  cargo.  The  admiralty  courts  have  various 
powers  respecting  these  matters ;  but,  as  the  ordinary  courts 
of  law  could  manifestly  make  no  proper  adjustment  without 
a  multiplicity  of  suits,  the  court  of  equity  exercised  and  exer- 
cises herein  a  general  jurisdiction  (Sto.  490,  491). 

Contribution  also  frequently  arises  between  joint  tenants, 
tenants  in  common,  and  part  owners  of  ships  and  other 
chattels,  for  all  losses,  charges  and  expenditure  incurred  for 
the  general  benefit;  and  where  profits  have  been  made  an 
apportionment  thereof  also  occurs  (Sto.  505;  Sto.  P.  579). 

The  mortgagees  of  companies  or  debenture  holders  have 
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frequently  equal  rights,  and  in  such  cases  they  will  not  be 
allowed,  by  obtaining  judgments  against  the  company  op 
otherwise,  to  obtain  larger  rights  than  the  company's  mort- 
gagees or  debenture  holders  of  the  same  rank  (6  Ch.  621 ; 
5"Ch.  67;  3  Eq.  541). 

Where  tenants  for  life  or  others  are  empowered  to  charge 
or  give  annuities  or  portions  on  or  out  of  settled  property, 
there  will  not,  in  case  of  other  property  being  settled  or 
given  to  the  same  uses,  be  a  multiplication  of  the  charge 
or  burden  unless  such  is  to  be  in  proportion  to  the  value  of 
the  property,  or  there  is  other  good  reason  for  so  holding 
(16  Eq.  258;  5  D.  M.  &  G.  577—594). 
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CHAPTER  IX. 

PARTNERSHIP. 

Ik  matters  of  partnership  equity  exercised  theoretically  a 
concurrent  jurisdiction  with  the  courts  of  law,  and,  practi- 
cally, from  the  inadequacy  of  those  courts  to  afford  full  relief, 
an  exclusive  jurisdiction  in  all  cases  of  any  complication  or 
difficulty  (Sto.  683);  for  although  where  a  partnership 
existed,  and  the  articles'  of  partnership  were  under  seal,  the 
proper  remedy  for  any  breach  thereof  was  by  an  action  of 
covenant,  or  where  they  were  not  under  seal  or  only  by 
parol,  then  by  assumpsit,  and  where  an  account  was  desired, 
the  action  of  account  could  be  brought,  yet  such  remedies 
were  altogether  inadequate  to  provide  for  many  exigencies; 
because  unless  there  was  some  agreement  which  could  be 
proved,  no  action  (except  that  of  account)  could  be  brought 
by  the  one  partner  against  the  other,  and  the  action  of 
account  was  so  inconvenient  that  it  nearly  became  obsolete. 

It  frequently  also  happened,  that  from  some  controversy 
arising  as  to  the  fact  of  a  partnership,  or  as  to  the  parties 
constituting  it,  or  from  the  want  of  a  discovery  or  other 
peculiar  equitable  relief,  no  adequate  remedy  could  be  had 
except  in  equity  (Sto.  660,  663) ;  and  now  by  the  34th 
section  of  the  Judicature  Act,  1873  (see  p.  27,  supra), 
matters  relating  to  the  dissolution  of  and  the  taking  of  the 
accounts  of  partnerships  are  assigned  to  the  Chancery  Division 
of  the  High  Court. 

A  partnership  may  be  defined  as  a  voluntary  contract  be- 
tween two  or  more  competent  persons  to  place  their  money, 
effects,  labour  or  skill,  or  a  portion  thereof,  in  lawful  com- 
merce or  business,  with  the  understanding  that  there  shall 
be  a  communion  of  the  nett  profits  between  them,  and  every 
partner  is  considered  as   an  agent  for  the  partnership  in 
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all  matters  relating  thereto,  though  he  differs  from  a  mere 
agent  in  that  he  has  a  community  of  interest  with  the  other 
partners  in  the  whole  property,  business  and  responsibility  of 
the  partnership  (Sto.  P.  1,  2). 

Partnerships  have  been  divided  into, 
1st,  Universal,  in  which  the  partners  agi'ee  to  bring  in  aU 
their  property  .and  employ  themselves  wholly  for  the 
benefit  of  each  other; 
2nd,    General,  in  which,  properly,  the  partners  carry  on 
aU  their  trade  or  business  for  each  other's  benefit, 
whether  the  capital  stock  is  limited  or  not,  or  they 
contribute  equally  or  not, — ^this  term,  however,  is 
generally  applied  to  those  partnerships  in  which 
all  are  engaged  in  a  particular  trade  or  business 
only;  and 
3rd,  Special,  in  which  some  particular  branch  of  trade  or 
business,  different  from  the  general  business  or 
occupation  of  the  partners  or  one  of  them,  is  caixied 
on,  including  those  which  are  usually  called  Kmited, 
from  only  extending  to  a  single  adventure  or  trans- 
action. 
The  partners  are  designated  ostensible,  or  those  who  are 
and  appear  to  the  world  as  such ;  nominal,  who  are  not,  but 
appear  to  the  world  as  such;    and  dormant,  who  do  not 
appear  as  such  but  partake  of  the  profits  (Sto.  100,  112). 

Besides  ordinary  partnerships  there  are  also  ecclesiastical 
and  lay  corporations,  and  also  companies  and  societies  created 
by  charter  or  act  of  parliament,  or  under  the  acts  passed  for 
enabling  their  formation  or  incorporation,  such  as  the  Joint 
Stock  Companies  Acts,  particularly  the  Companies  Acts, 
1862,  1867,  and  the  Friendly  and  similar  Societies  Acts. 

These  last-mentioned  acts  consist  principally  of  the 
Friendly  Societies  Acts,  1875,  1876  (38  &  39  Vict.  c.  60, 
and  39  &  40  Vict.  c.  32);  and  the  Industrial  and  Provident 
Societies  Act,  1876  (39  &  40  Vict.  c.  45). 

Under  the  Companies  Acts,  1862,  1867  (25  &  26  Vict. 
c.  89,  and  30  &  31  Vict.  c.  131),  any  seven  or  more  persons 
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associated  for  any  lawful  purpose  may,  by  subscribing  their 
names  to  a  memorandum  of  association,  and  otherwise  com- 
plying with  the  requisitions  of  the  1862  Act  in  respect  of 
registration,  form  an  incorporated  company,  with  or  without 
limited  liability  (sect.  6) ;  and  by  sect.  4  of  the  first  act  no  com- 
pany, association  or  partnership  consisting  of  more  than  ten 
persons  shall  be  formed  after  the  commencement  of  the  1862 
Act  (2nd  November,  1862),  for  the  purpose  of  carrying  on 
the  business  of  banking,  imless  registered  as  a  company 
under  the  act,  or  formed  in  pursuance  of  some  other  act  of 
parliament,  or  of  lefters  patent ;  and  no  company,  associa- 
tion or  partnership  consisting  of  more  than  twenty  persons 
shall  be  formed,  after  the  commencement  of  the  act,  for  the 
purpose  of  carrying  on  any  other  business  that  has  for  its 
object  the  acquisition  of  gain  by  the  company,  association 
or  partnership,  or  by  the  individual  members  thereof,  unless 
registered  as  a  company  under  that  act,  or  formed  in  pur- 
suance of  some  other  act  of  parliament,  or  of  letters  patent, 
or  is  a  company  engaged  in  working  mines  within  and  subject 
to  the  jurisdiction  of  the  stannaries  (2  Ch.  D.  763 ;  1  C.  P. 
148.;  4  Eq.  695). 

Neither  corporations  nor  companies  can  (14  Eq.  322) 
apply  their  funds  for  purposes  other  than  that  of  the  un- 
dertaking, or  act  beyond  the  objects  and  powers  for  and 
with  which  they  were  incorporated,  and  all  other  acts  done, 
or  attempted  to  be  done  by  them,  wiU  be  deemed  ultra  vires, 
and,  if  necessary,  restrained  (3  Ch.  337  ;  1  Ch.  D.  682 ; 
1  C.  P.  499;  2  Ex.  356);  and  such  acts  cannot,  it  seems, 
be  even  ratified  or  confirmed  (7  H.  L.  653;  9  Ex.  224;  7 
C.  P.  43  ;  8  Ch.  775). 

In  ordinary  partnerships,  also,  the  respective  partners  can 
only  act  and  bind  each  other  within  the  scope  and  powers  of 
the  partnership,  except  where  what  they  do  appears  to  be 
within  and  the  party  dealing  has  no  notice  that  it  is  not  so 
(34  L.  J.,  Bk.  10),  and  acts  originally  ultra  vires  can,  it  seems, 
be  ratified  and  confirmed. 

Thus,  neither  a  corporation  nor  a  partner   can   accept 
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bills  unless  within  the  scope  of  their  authority  (1  C.  P.  449), 
but  the  other  partners  may  so  act  as  to  make  the  partnership 
liable ;  and  if  directors  take  shares  when  they  have  no  power 
to  do  so,  they  will  all  be  personally  and  jointly  and  severally 
liable  (5  Ch.444;  8  Eq.  381),  except  in  those  cases  in  which 
a  committee  only  is  liable  (5  Ch.  763). 

If  anything  ultra  vires  is  done  by  the  company  or  its 
directors  a  single  shareholder  can  sue  and  obtain  an  injunc- 
tion (20  Eq.  481),  and  in  some  other  special  cases  (5  Eq. 
464)  ;  but,  as  a  general  rule,  shareholders  cannot  do  so,  for 
the  courts  leave  the  directors,  and  other  officers  and  share- 
holders, to  manage  the  company's  affairs  amongst  themselves, 
and  decline  to  interfere  (1  P.  790  ;  2  H.  461 ;  20  Eq.  474 ; 
8  Ch.  1035  ;  10  Ch.  606),  unless  the  shareholder  is  im- 
properly prevented  from  submitting  matters  to  a  meeting  or 
otherwise,  or  very  special  and  good  ground  is  shown  for  the 
interference  of  the  court  (9  Ch.  350;  5  Eq.  464;  2  H.  &  M. 
254 ),  and  mere  irregularity  in  the  calling  of  a  meeting  too 
soon  is  not  sufficient  (1  Ch.  13). 

Corporations  as  a  rule  can  only  bind  themselves  by  their 
seal  (9  C.  P.  91);  but  trading  corporations  can  contract 
loithout  seal  for  ordinary  purposes  connected  with  the  pbject 
of  their  incprporation  (10  C.  P.  402  ;  4  C.  P.  617 ;  3  C.  P. 
463 ;  24  L.  J.,  Q.  B.  322);  and  under  the  Companies  Acts, 
and  other  acts  incorporating  companies,  modes  of  contracting 
are  pointed  out. 

Contracts  made  before  the  time  for  commencing  the  com- 
pany's business  are  invalid  (5  Ex.  209  ;  3  Ex.  172 — 180); 
and  a  contract  entered  into  before  the  company  is  formed 
cannot,  it  seems,  be  ratified  by  the  company,  but  a  new 
contract  must  be  made  (6  C.  P.  503;  2  C.  P.  174);  and  it 
is  questionable  whether  there  is  any  remedy  in  equity  (6  Eq. 
671;  5  H.  102;  1  Ex.  9;  10  Ch.  177). 

Although  corporations  are  in  certain  cases  liable  for  fraud 
by  their  agents  (2  Ex.  259),  they  are  not  so  in  all  cases,  and 
cannot,  it  seems,  be  made  liable  for  representations  of  another's 
credit  (9  Q.  B.  301). 
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.  It  was  generally  considered  that  whosoever  participated  in 
the  profits  of  a  business  was,  whatever  the  agreement  might 
have  been  between  the  parties,  liable  to  third  parties  as  a 
partner,  or,  in  other  words,  that  he  who  shared  the  profits  must 
share  the  losses  also  (  Waugh  v.  Carver,  1  Sm.  L.  Cases,  727), 
and  that  no  doubt  was  and  is  the  general  rule,  but  there  are 
many  exceptions;  and  in  Cox  v.  Hickman  (8  H.  L.  C. 
268 ;  30  L.  J.  1 25 )  it  was  held,  that  the  participating  in 
profits  did  not  always  necessarily  make  the  party  liable,  but 
that  the  real  arrangement  and  position  of  the  parties,  and 
circumstances,  must"  be  looked  at  and  taken  into  considera- 
tion, and  therefore,  that  the  creditors  of  a  trader  whose  business 
was  being  carried  on  by  trustees  upon  trust  to  pay  the  ex- 
penses and  divide  the  net  residue  amongst  the  creditors  were 
not  partners;  and  in  another  case  (1  C.  P.  86 — 110)  it  was 
said  the  test  is  not  whether  the  party  takes  profits,  but 
whether  the  other  acts  on  his  behalf,  or  there  is,  as  is  there 
expressed,  "  such  a  relation  between  those  persons  as  that 
each  of  them  is  a  principal  and  each  an  agent  for  the  others" 
(7  Ex.  218  ;  4  P.  C.  419  ;  32  L.  J.,  Q.  B.  217 ;  Bk.  68); 
as  to  whether  there  is  a  partnership  or  only  a  contract  for 
services,  see  10  Ch.  331. 

The  28  &  29  Vict.  c.  86  also  provides  (sects.  1  and  2),  that 
the  advance  of  money,  by  way  of  loan,  to  a  trader  upon  a 
contract  in  writing,  giving  a  rate  of  interest  varying  with 
the  profits,  or  a  share  of  the  profits,  is  not  to  make  the 
lender  a  partner  or  responsible  as  such  (8  Ch.  569 ;  7  Ex. 
218) ;  and  that  the  remuneration  of  a  servant  or  agent  by  a 
share  of  profits  is  not  to  make  him  responsible  as  a  partner; 
and  (sect.  3)  that  no  widow  or  child  of  a  deceased  partner 
shall  be  made  liable  as  a  partner  by  receiving  an  annuity  out 
of  the  profits ;  and  (sect.  4)  that  no  person  receiving,  by  way 
of  annuity  or  otherwise,  a  share  of  profits  in  consideration  of 
the  sale  of  the  goodwill  of  a  business,  shall  be  liable  as  partner. 

A  partnership  may  be  either  for  a  fixed  period  or  during 
pleasure,  and  conditionally  or  not.  When  the  duration  is 
fixed,  or  the  purpose  of  the  partnership  is  such  that  it  must 
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continue  for  a  particular  period,  it  will  continue  accordingly, 
if  nothing  occurs  to  previously  determine  it;  but  in  other 
cases  any  partner  can  at  his  pleasure  determine  the  partner- 
ship as  to  himself  (31  L.  J.,  Eq.  536);  and  in  such  case,  if 
the  other  partners  agree  to  continue,  a  new  partnership  will 
be  considered  as  arising  between  them  on  the  old  terms,  as 
far  as  such  can  then  apply  and  have  not  been  altered  by 
agreement  or  the  course  of  business. 

The  interests  and  shares  of  the  several  partners  may  be 
very  different, 'but  they  share  equally  where  there  is  no  agree- 
ment (16  V.  56);  and  if  a  firm  or  house  and  an  individual 
agree  to  be  partners  in  an  adventure  they  share  in  moieties, 
unless  there  is  some  other  arrangement  (32  L.  J.  573); 
although  specific  performance  of  an  agreement  to  enter  into 
partnership  may  in  special  cases  be  obtained,  it  will  not 
generally  be  decreed,  particularly  not  where  there  is  no  stated 
time  provided  for  the  duration  of  the  partnership  (7  Eq.  112; 
8  B.  129 ;  9  V.  357). 

A  partner  cannot,  after  dissolving,  exclude  the  other 
partners  firom  the  partnership  premises  while  the  partner- 
ship is  being  wound  up  (23  L.  J.,  Eq.  200). 

Partnerships  may  be  dissolved  by  effluxion  of  time,  mutual 
agreement,  operation  of  law,  and  by  the  decree  of  the  court. 

In  aU  these  cases,  however,  the  dissolution  is  not  absolute 
until  the  whole  partnership  affairs  have  been  wound  up,  for 
the  connection  must  partially  continue  for  such  purpose  ( Sto. 
P.  .384,  455;  7  J.  &  B.  80). 

Death,  unless  there  is  some  express  agreement  to  the  con- 
trary, works  a  dissolution ;  but  the  death  of  a  shareholder  in 
a  company  has  no  such  effect  unless  there  is  some  special 
rule  to  that  effect,  and  the  executor  or  administrator  of  the 
shareholder  takes  the  share  with  and  subject  to  aU  subsequent 
profits  and  losses  (5  Ch.  725). 

A  transfer  to  a  stranger  of  a  partner's  share,  no  matter 
whether  voluntary  or  invitum,  also  occasions  a  dissolution; 
for  as  a  partnership '  must  be  voluntary,  the  other  partners 
cannot  (except  by  previous  agreement)  be  compelled  to  take 
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the  representative  or  assignee  of  one  partner,  as  a  partner 
with  themselves,  nor  can  they  compel  him  to  become  a 
partner,  consequentiy  bankruptcy  and  insolvency  of  one 
works  a  dissolution. 

A  change  in  the  condition  of  the  partners  will,  it  seems, 
also  determine  a  partnership;  such  as  outlawry,  or  a  convic- 
tion and  attainder  for  felony  or  treason ;  and  so  seemingly 
wiU.  a  war  between  the  countries  of  which  the  partners  are 
subjects,  except  when  they  reside  in  a  neutral  country  and 
there  carry  on  the  business,  for  as  such  war  makes  them 
enemies,  they  necessarily  cannot  act  together  (Sto.  P.  432, 455). 

Where  it  becomes  impracticable  to  carry  on  the  business, 
at  least  in  the  manner  which  was  agreed  upon  (see  13  Sim. 
495;  3  K.&  J.  78;  2  Ch.  744^750),  or  one  of  the  partners 
becomes  insane  or  permanently  incapacitated  (18  Eq.  265), 
or  guilty  of  gross  (not  trivial)  misconduct,  fraud  or  violation 
of  duty,  equity  will  dissolve  the  partnership  before  the  regular 
time,  and  will  in  cases  of  fraud,  imposition  or  oppression  in 
the  original  agreement  dissolve  it  even  ab  initio  (  Sto.  P.  412) ; 
and  on  the  other  hand,  where  it  is  attempted  in  bad  faith 
suddenly  to  dissolve  a  partnership  which  exists  only  at  the 
wiU  of  the  parties,  equity  will  stop  such  a  dissolution  by  in^ 
junction,  if  irreparable  injury  is  otherwise  likely  to  arise  (18 
Eq.  508)  ;  and  so  it  wiU  also  interpose  to  prevent  a  partner 
from  doing  any  thing  injurious  to  the  partnership  (Sto.  669). 

If  a  partner  is  guilty  of  embezzlement  or  breach  of  trust, 
the  partnership  can  be  dissolved  by  notice  (29  L.  J.,  Eq. 
800;  21  L.  J.,  Eq.  803). 

Where  there  is  a  premium  paid  and  a  provision  in  the 
articles  of  partnership  that  on  death,  &c.  the  surviving 
partner  shall  pay  for  the  deceased's  share,  or  the  business 
shall  be  sold,  if  the  surviving  partner  will  not  sell  or  take 
another  partner  he  must  pay  for  the  deceased's  interest  (28 
L.  J.,  Eq.  812). 

In  cases  of  dissolution  by  death,  the  partners  and  their 
representatives  have  a  lien  upon  the  partnership  effects  for 
debts  due  to  them  respectively,  but  not  on  additions  made 
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by  the  surviving  partner  carrying  on  the  trade,  at  all  events 
not  in  preference  to  the  new  creditors  (27  L.  J.,  Eq.  689). 

If,  on  winding  up,  there  is  not  sufficient  to  repay  the 
whole  of  the  capital  advanced  by  one  partner,  he  and  his  co- 
partners divide  such  loss,  according  to  their  share  in  profits 
and  losses  (7  Eq.  538). 

When  a  dissolution  has  taken  place,  not  only  will  an  ac-- 
count  be  decreed,  but,  if  necessary,  a  manager  or  receiver  will 
be  appointed  to  close  the  concern  and  sell  the  partnership 
effects. 

Without,  however,  an  actual  or  contemplated  dissolution 
under  which  the  affairs  may  be  wound  up,  the  court,  although 
it  has  the  power,  is  not  in  the  habit  of  decreeing  either  an 
account  or  appointing  a  manager  except  there  are  special 
circumstances,  such  as  that  of  a  partner  so  misconducting 
himself  as  to  endanger  the  business  (Sto.  671, 672;  20  L.  J., 
Eq.  585). 

All  the  partnership  property  is  considered  in  equity  as 
■personalty  (3  Drew.  495),  and  as  belonging  to  aU  according 
to  their  respective  interests  in  the  partnership,  and  all  such 
interests  are  considered  equal,  except  there  is  some  expressed 
or  implied  agreement  to  the  contrary. 

For  the  above  reason,  real  estate,  no  matter  what  may  be 
the  form  of  conveyance,  will  in  equity,  though  not  at  law,  go 
and  be  distributable  to  all  intents  and  purposes  as  personal 
estate,  so  as  to  be  subject,  like  other  personalty,  to  aU  the 
equitable  rights  and  liabilities  of  the  partners  and  their 
creditors,  and  so  as,  on  the  death  of  a  partner,  to  pass  to  his 
personal  representatives  and  distributees  (28  L.  J.,  Eq.  902), 
except  perhaps  where  there  appears  a  clear  intention  on  his 
part  that  it  shall  be  taken  beneficially  by  his  heir  (Sto.  674 ; 
4  Ch.  603) ;  see  15  Eq.  402,  as  to  land  used  as  a  nursery 
garden,  and  20  Eq.  25,  as  to  the  buildings  being  the 
property  of  one  partner  and  the  others  having  an  interest 
therein. 

Where  surviving  or  continuing  partners  faU,  a  sum  which 
is  due  to  the  deceased  or  retiring  partner  cannot  be  proved 
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in  competition  with  joint  creditors  (10  Ch.  160),  except  it  ivS 
a  trust  debt  (9  Ck  626);  and  see  20  Eq.  397,  as  to  the 
position  of  matters  when  the  surviving  partner  takes  to  the 
business  and  fails. 

The  partnership  creditors,  until  judgment,  have  at  law  no 
right  to  or  over  the  partnership  property,  but  in  bankruptcy 
and  in  equity  they  are  generally  considered  as  being  entitled, 
to  have  their  debts  paid  out  of  the  partnership  funds  in  prio- 
rity to  the  partner's  private  creditors ;  and  the  latter  are  given 
the  priority  out  of  the  separate  estate  of  their  debtor,  though 
at  law  a  joint  creditor  can  levy  his  execution  directly  against 
the  separate  estate.  Where,  however,  there  is  no  joint  estate, 
it  is  not  clear  whether  in  equity  the  joint  creditors  would  not, 
in  the  same  manner  as  in  bankruptcy,  be  entitled  to  claim 
pari  passu  with  the  separate  creditors  (Sto.  P.  517).  And 
although  at  law  the  joint  creditors  have  no  right  against  the 
representatives  of  a  deceased  partner,  they  have  in  equity, 
and  can  proceed  in  the  first  instance  against  such  representa- 
tives, leaving  them  to  their  remedy  over  against  the  other 
partners.  It  seems,  however,  that  joint  creditors  cannot  be 
compelled,  as  in  bankruptcy,  to  resort  to  the  estate  of  the 
deceased  partner  in  order  to  benefit  the  separate  creditors  of 
the  other  partners  (Sto.  P.  518). 

In  equity  it  seems  that  after  a  dissolution  the  creditors  are 
entitled  to  have. the  partnership  property  divided  between 
them  (9  Ch.  79 ;  8  Ch.  1026),  except  where  surviving  or 
continuing  partners  carry  on  such  business  (9  Ch.  573 ;  but 
see  1  Ch.  D.  514). 

A  bequest  to  a  partner  of  a  share  of  a  partnership  gives,  it 
seems,  nothing  if  the  partnership  assets  are  not  sufficient  to 
pay  the  debts,  although  there  are  sufficient  other  assets  of  the 
deceased  (7  Ch.  1 ;  17  Yes.  193). 

The  liability  of  partners  is,  in  equity,  considered  several  as 
well  as  joint  (20  Eq.  564). 

Where  changes  have  taken  place  in' the  partners  by  some 
going  out  and  others  coming  in,  so  as  to  virtually  make  a  new 
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partnership,  difficult  questions  frequently  arise  as  to  whether 
the  old  partners  have  been  discharged  and  the  new  ones  made 
liable.  The  rights  of  creditors  cannot,  of  course,  be  altered 
without  their  consent,  but  such  consent  may  be  given  either 
expressly  or  be  implied  from  their  mode  of  dealing  with  the 
firm  (2  Gh.  662 ;  1  P.  C.  27);  and  as  to  novation  in  case  of 
creditors  taking  over  the  business  of  another,  see  7-  Ch.  651; 
6  Ch.  266,  362,  374,  392. 


(     341     ) 


CHAPTEE   X. 

AGENCY. 

In  matters  of  agency  the  adjustive  jurisdiction  of  equity  is 
also  largely  exercised  ;  for  in  most  agencies,  especially  those 
of  house  agents,  solicitors,  factors,  bailiffs,  receivers  and 
stewards,  there  are  mutual  accounts  between  the  parties ;  or 
if  the  account  is  on  one  side,  as  the  relation  naturally  oc- 
casions a  large  confidence  between  the  parties,  the  principal 
is  seldom  able,  in  case  of  controversy,  to  establish  his  rights, 
or  to  ascertain  the  true  state  of  the  accounts,  without  a  dis- 
covery and  inspection  of  the  books  and  papers  relating  to  the 
agency  (Sto.  462;  11  Eq.  254;  4  Ch.  292;  34  L.  J.,  Eq. 
396). 

Agents  are  required  to  keep  proper  and  accurate  accounts 
of  their  transactions,  and  to  be  ready  at  all  reasonable  times 
to  give  fuU  information  to  their  principals,  and  allow  their 
accounts  and  vouchers  to  be  duly  inspected ;  and  if,  without 
some  good  reason,  they  omit  to  keep  proper  vouchers  and 
correct  accounts,  they  wUl  not,  it  seems,  be  allowed  the  com- 
pensation which  otherwise  would  belong  to<  them. 

The  agent  also  must  not  mix  his  principal's  property  with 
his  own,  and  if  he  does  so,  must  clearly  show  which  is  his 
own,  and  which  is  that  of  the  party  employing  him,  or  the 
whole  will  be  considered  as  belonging  to  the  latter  (Sto.  468). 

Agents  are  not  only  responsible  for  a  due  account  of  all 
their  principal's  property,  but  also  for  all  profits  which  they 
have  clandestinely  obtained  by  any  improper  use  of  such  pro- 
perty; and  in  aU  matters  they  must  act  with  the  utmost  good 
faith  and  openness  towards  their  principals  (Sto.  462,  and 
supra,  p.  87). 
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If  an  agent  sells  to  himself  he  cannot  claim  his  commission 
(34  L.  J.,  Eq.  95),  even  where  he  is  only  one  of  many  pur- 
chasers ;  and  agents  must  disclose  their  interest  if  they  sell 
or  buy  for  themselves  (18  Eq.  524). 

A  broker,  if  a  principal,  cannot  generally  sign  for  the 
other  party  (6  Q.  B.  721);  but  as  to  the  custom  of  the  tallow 
trade,  see  7,C.  P.  84;  5  C.  P.  646. 

Whatever  the  agent  receives  belongs,  as  a  general  rule,  to 
his  principal  (10  Ch.  96,  SQS  ;  9  Q.  B.  480 ;  38  L.  J.,  Eq. 
331);  therefore,  if  an  agent  buys  shares  at  21.  and  sells  them 
for  3Z.  a  share  to  his  principal,  he  :^ust  account  in  respect  of 
the  difference  (8  Ch.  56;  and  see  supra,  p.  88). 

Under  the  Factors  Acts  (4  Geo.  4,  c.  38  ;  6  Geo.  4,  c.  94 ; 
5  &  6  Vict.  c.  39),  agents  (not  warehousemen,  10  C.  P.  354; 
9  C.  P.  470)  have  large  powers  of  sale,  pledge,  and  other- 
wise (2  Sc.  Ap.  113  ;  5  Eq.  140;  2  D.  M.  &  G.  441);  but 
as  a  general  rule  they  can  only  bind  their  principal  to  the 
extent  of  the  power  they  have  been  given,  except  the  prin- 
cipal has  enabled  them  to  commit  a  fraud  (see  33  L.  J.,  Ex. 
61,  where  a  loan  of  450/.  was  held  not  authorized  by  power 
to  borrow  lOOZ.,  nor  even  as  to  lOOZ.  thereof) ;  and  payment 
beforehand,  or  on  account,  or  by  bill,  or  in  any  other  unautho- 
rized way  to  the  agent,  is  not  a  payment  to  the  principal  (I 
C.  P.  186). 

Payment  to  the  agent  of  an  undisclosed  principal  is  deemed 
a  good  payment  (10  C.  P.  620 ;  7  Q.  B.  598) ;  but  it  is  not 
always  that  the  agent  in  a  transaction  is  entitled  to  receive 
the  money.  Solicitors,  unless  specially  authorized,  are  not 
agents  to  receive  purchase  or  mortgage  moneys  (4  Ch. 
288);  and  as  to  when  auctioneers  are  entitled  to  do  so,  see  5 
Q.  B.  340.  A  deputy-steward  is  agent  for  the  purposes 
connected  with  his  office. 

The  acts  of  the  agent  can  be  ratified  by  the  principal,  but 
the  ratification  niust  be  before  withdrawal,  and  it  is  question- 
able whether  a  forged  document  can  be  ratified  (6  Ex.  89 — 
124). 

Money  improperly,  or  by  mistake,  paid  to  the  agent,  may 
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in  some  cases  be  recovered  back  (6  C.  P.  405 ;  32  L.  J.,  Q.  B. 
297;  30  L.  J.,  Q.  B.  308). 

As  a  general  rule,  the  agent  cannot  be  made  liable  instead 
of  the  principal,  nor  made  a  defendant  (5  M.  &  Cr.  1),  nor  a 
plaintiff  (5  Ex.  169),  unless  the  principal  is  undisclosed,  or 
there  is  a  case  in  equity  for  making  him  pay  costs  (9  Ch. 
244) ;  but  he  may  be  liable  by  usage  or  custom,  as  in  the 
case  of  fruit  and  colonial  brokers  (7  Q.  B.  62;  3  C.  P.  194). 

A  principal,  although  not  disclosed  at  the  time  of  the  con- 
tract, can  sue  (3  C.  P.  112;  6  M.  &  W.  58 ;  6  Eq.  165);  but 
not,  it  seems,  if  he  is  a  foreign  one  (9  Q,  B.,572;  8  Q.  B. 
313 — 333);  and  as  to  electing  to  proceed  against  the  agent 
after  the  principal  is  disclosed,  see  34  L.  J.,  Ex,  172. 

The  agent  must,  in  signing  the  contract,  take  care  that  he 
contracts  as  agent  and  not  as  principal,  for  otherwise  he  will 
make  himself  personally  liable ;  and  diflScult  questions  often 
arise  as  to  whether  the  agent  has  signed  in  his  representative 
character  or  so  as  to  bind  himself  (5  Ex.  173 ;  4  Ex.  102 ; 
6  Q.  B.  361;  1  C.  P.  D.  100—375);  and  as  to  a  broker's 
liability,  7  Q.  B.  126—616. 

If  the  agent  has  no  principal  he  will  be  liable  (2  C.  P.  174), 
and  promoters  may  be  personally  liable  (2  C.  P.  255) ;  and 
the  agent  will  be  liable  in  damages  for  contracting  where  he 
has  no  power  to  do  so  (6  Q.  B.  276 ;  4  C.  P.  228 ;  3  P.  C. 
24 ;  38  L.  J.,  P.  C.  49) ;  and  in  33  L.  J.,  Q.  B.  335,  the 
difference  between  the  sale  price  and  the  value  and  the  costs 
of  a  chancery  suit  were  given  as  damages  (and  see  5  C.  P. 
295;  26  L.  J.,  Q.  B.  147 ;  27  L.  J.,  Q.  B.  215). 
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CHAPTEK  XI. 

PENALTIES  AND  FOEFEITUEES. 

Formerly  there  was  no  relief  except  in  equity  respecting 
penalties  and  forfeitures  for  breaches  of  conditions  and  cove- 
nants; and  although  by  various  statutes"  relief  can  now  be  had 
in  many  cases  at  law,  yet  the  original  jurisdiction  of  equity 
StiU  continues,  and  whenever  the  penalty  or  forfeiture  appears 
to  have  been  intended  merely  to  secure  the  enjojnnent  of  a 
right,  or  the  performance  of  some  act,  equity  considers  the 
enjoyment  or  performance  as  the  real  object  of  the  stipula- 
tion, and,  therefore,  provided  a  compensation  can  be  made 
for  the  breach,  will  relieve  against  the  penalty  or  forfeiture,  by 
decreeing  a  compensation  proportionate  to  the  damage  really 
incurred. 

In  cases  of  penalties  and  forfeitures  for  non-payment  of 
money,  relief  is  generally  given,  but  in  other  cases  the  relief 
is  not  so  extensive,  and  is  only  awarded  where  the  thing,  the 
omission  whereof  has  occasioned  the  forfeiture,  can  be  speci- 
fically done  so  as  to  put  the  party  bond  fide  and  entirely  in 
statu  quo,  or  the  injury  can  be  compensated  by  a  sum  certain, 
or  by  damages  which  can  be  estimated  by  some  certain  rule 
of  the  court. 

However,  where  there  has  been  any  fraud,  accident,  or 
mistake,  the  relief  will  be  more  readily  granted  (Sto.  1301 — 
1320;  D.  Inj.  88) ;  thus,  if  the  interest  of  a  mortgage  debt, 
being  reserved  at  four  per  cent.,  is  increased  to  5/.  on  un- 
punctual  payment,  equity  will  consider  such  higher  rate  of 
interest  as  a  penalty  only,  and  relieve ;  and  therefore  the 
proper  mode  is  to  reserve  the  interest  at  the  higher  rate  and 
make  it  reducible  on  punctual  payment,  in  which  case  there 
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could  be  no  relief  against  the  higher  rate  of  interest  (5  J.  & 
B.  396) ;  the  Court  of  Chancery  has,  however,  refused  to 
relieve  where  there  was  a  clause  raising  the  interest  from  four 
to  eight  per  cent.  (2  Eq.  221);  and  where  there  was  a  pro- 
viso that  a  larger  sum  should  be  paid  if  default  was  made  in 
payment  of  a  smaller  sum  (4  H.  L.  1 ;  2  Ch.  255);  also  against 
fines  of  Is.  per  month  in  a  building  society's  mortgage  deed, 
although  interest  on  interest  was  not  allowed  (3  Eq.  762  ;  2 
D.  J.  &  S.  155) ;  relief  also  against  the  payment  of  300Z.  a 
month  interest  until  an  annuity  was  purchased  was  also  re- 
fused (15  Eq.  36). 

Questions,  both  at  law  and  in  equity,  frequently  arise  as 
to  whether  the  sum  named  is  to  be  treated  as  a  penalty,  and 
relievable  against,  or  as  damages  agreed  upon,  called  *'  liqui- 
dated damages;"  and  in  drawing  out  contracts,  great  care 
should  be  taken  to  show  with  certainty  what  really  is  in- 
tended (9  C.  P.  107 ;  8  C.  P.  70;  8  Ch.  1022). 

In  case  of  a  breach  of  covenant  to  pay  rent,  relief  is  given 
even  though  the  term  has  ceased  at  law  by  reason  of  the 
lessor's  entry  under  a  clause  of  re-entry,  for  such  penal  clause 
is  simply  deemed  a  security  for  the  rent ;  relief,  however,  is 
not  so  easily  obtained  in  cases  of  forfeiture,  ag  of  penalties 
(Sto.  1320) ;  and  no  relief  was,  it  seems,  formerly  granted  to 
a  tenant  in  case  of  forfeiture  for  the  breach  of  other  covenants 
than  those  for  payment  of  rent,  unless  there  were  very 
special  circumstances,  or  there  had  been  some  mistake,  acci- 
dent, acquiescence,  or  fraud ;  for  even  where  damages  can  be 
ascertained  by  a  jury,  they  rarely  work  a  real  compensatidri 
(Sto.  1315 — 1323);  therefore,  if  there  was  a  covenant  to 
insure  in  the  name  of  the  lessor  and  lessee,  and  an  insurance 
is  made  in  the  lessee's  name  alone,  equity  would  not,  it  seems, 
relieve  (4  Sim.  96) ;  and  at  law,  a  covenant  to  insure  in  the 
name  of  the  lessor  is  not  performed  by  insuring  in  his  and 
the  lessee's  names  (17  L.  J.,  Q.  B.  94) ;  but  a  covenant  to 
insure  in  the  joint  names  is,  it  seems,  performed  by  insuring 
in  the  lessor's  name  only  (22  L.  J.,  Eq.  740). 

Now,  however,  relief  is  granted  both  at  law  and'  in  equity 
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in  respect  of  non-insurance,  as  well  as  of  non-payment  of  rent, 
but  not,  it  seems,  in  respect  of  breaches  by  the  lessee  of  his 
other  covenants  (26  L.  J,,  Eq."  433;  22  L.  J.,  Eq,  156, 964; 
18  Eq.  64);  for  by  the  22  &  23  Vict,  c.  35,  s.  4,  a  court  of 
equity  has  power  to  relieve  upon  such  terms  as  it  thinks  lit 
ao-ainst  a  forfeiture  for  breach  of  a  covenant  or  condition 
to  insure  against  loss  or  damage  by  fire,  where  no  loss  or 
damage  by  fire  has  happened,  and  the  breach  has,  in  the 
opinion  of  the  court,  been  committed  through  accident  or 
■mistake,  or  otherwise  without  fraud  or  gross  negligence,  and 
there  is  an  insurance  on  foot  at  the  time  of  the  application  to 
the  court,  in  conformity  with  the  covenant  to  insure;  but  the 
court  is  not  under  the  act  to  relieve  the  same  person  more 
than  once  in  respect  of  the  same  covenant  or  condition,  nor 
where  a  forfeiture  under  the  covenant,  in  respect  of  which 
relief  is  sought,  shall  have  been  already  waived  out  of  court 
in  favour  of  the  person  seekiag  the  relief;  and  by  23  &  24  Vict. 
c.  126,  ss.  1,  2,  3,  the  courts  of  law  were,  in  cases  of  eject- 
ment for  a  forfeiture  brought  for  non-payment  of  rent  or 
non-insurance,  empowered  to  award  the  same  relief  as  the 
chancery  courts. 

Equity  will  not  relieve  against  any  penalty  or  forfeiture 
imposed  by  statute,  for  that  would  be  in  contravention  of  the 
direct  expression  of  the  legislature. 

Nor  will  equity  relieve  against  liquidated  damages,  which 
arise  where  the  parties  have  arranged  that  if  one  party  shall 
do  or  omit  a  certain  act,  the  other  shall  receive  a  stated  sum, 
ks  a  just  and  ascertained  recompense ;  such  sum,  however, 
must  not  be  grossly  disproportionate  to  the  nature  or  extent 
of  the  injury,  or  it  wiU  be  deemed  a  penalty  and  relieved 
against  accordingly  (Sto.  1318—1326;  3  J.  &  B.  325). 

Where  the  penalty  is  to  secure  the  mere  payment  of  money, 
the  relief  is  given  on  payment  of  what  is  due  with  interest, 
but  interest  is  not  given  beyond  the  amount  of  the  penalty 
(4  Eq.  467;  17  Ves.  106—109;  1  M.  &  K.  20—24);  and 
in  other  cases  where  relief  is  granted,  it  is  on  payment  of 
such  compensation  as  the  master  (now  the  judge  in  chambers) 
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or  the  jury  under  an  issue,  according  to  the  direction  of  the 
court,  shall  assess  (Sto.  1314), 

Under  the  old  law  property  was  forfeited  by  treason  and 
felony  (15  Eq,  355;  1  K.  145;  22  B.  506);  but  by  the 
33  &  34  Vict.  c.  23,  forfeiture  for  treason  and  felony  is  done 
away  with,  and  various  provisions  made  in  respect  thereof. 

Even  where  a  legatee  by  absence  cannot  comply  with  a 
condition  precedent,  it  seems  that  he  still  loses  or  forfeits  his 
legacy  (16  Eq.  92).  A  condition  against  disputing  a  will 
seems  to  be  valid  (6  P.  C.  1). 

Very  little  will,  eveti  at  law,  waive  a  forfeiture  (6  P.  C.  354), 
particularly  in  cases  of  leases ;  but  by  23  &  24  Vict.  c.  38,  s.  6, 
the  waiver,  when  it  takes  place,  is  Jiot  to  be  deemed  general, 
but  to  operate  only  as  to  the  special  act  which  is  waived. 

It  must  be  added,  that  equity  never  enforced  either  a 
penalty  or  a  forfeiture,  but  left  such  enforcement  to  the  courts 
of  ordinary  judicature;  thus  equity  never  aids  in  the  divest- 
ing of  an  estate  for  a  breach  of  a  covenant  or  a  condition, 
though  it  will  often,  to  prevent  the  divesting  of  an  estate 
(Sto.  1319). 
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CHAPTER  XII. 

RENTS  AND  PROFITS  AND  VARIOUS  OTHER  MATTERS 
OF  ACCOUNT, 

With  respect  to  rents  and  profits,  the  adjustive  jurisdiction 
of  the  court  is  also  sometimes  called  into  operation ;  as  where 
there  are  long  accounts  between  landlord  and  tenant  as  to 
expenditures  made  under  any  special  terms  or  stipulations  in 
the  lease,  the  court  wiH  frequently  assist;  and  so  judgment 
creditors  who  take  possession  under  an  elegit  will,  if  neces- 
sary, be  made  to  account  for  their  receipts  and  expenditure 
(Sto.  508—510). 

The  remedy,  however,  for  rents  and  profits,  including  that 
of  mesne  profits,  was  generally  at  law,  and  when  Ml  and 
speedy  relief  could  have  been  had  there,  chancery  declined 
to  interfere ;  Nevertheless  its  assistance  was  readily  given  in 
all  proper  cases  in  which  some  good  equitable  ground  for 
interference  was  shown,  such  as  fraud,  accident,  mistake,  the 
want  of  discovery,  some  impediment  at  law,  the  existence  of 
a  constructive  trust,  or  the  necessity  of  intervention  for  pre- 
venting a  multiplicity  of  suits. 

Thus  where  there  had  been  a  confusion  of  the  boundaries 
of  the  property  out  of  which  the  rent  arose  (22  L.  J.,  Eq. 
305),  or  rent-charges  or  annuities  extended  over  various 
properties,  equity  gave  relief,— all  persons  liable,  except  in 
cases  of  charities,  being  made  parties  (33  L.  J.,  Eq.  151; 
11  V.  365);  a  rent-charge  out  of  land  in  another  country 
cannot,  it  seems,  be  recovered  here  either  at  law  or  in  equity 
(IC.  P.  D.  51;  IOC.  P.  583). 

If  the  annuity  is  charged  on  land,  chancery  is  not  the 
proper  place  for  relief,  as  the  statute  of  4  Geo.  II.  c.  28, 
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gives  a  distress ;  but  where  any  difficulty  arises  in  the  re- 
covery, equity  interferes  (17  Eq.  495;  9  Eq.  22);  and  a 
legatee  who  takes  on  condition  of  paying  an  annuity  is 
properly  sued  in  equity,  and  the  executor  is  not  a  necessary 
party  (12  Eq.  222) ;  and  in  some  cases  it  is  necessary  to 
come  to  equity  to  obtain  the  arrears  out  of  the  corpus  of 
the  property  (20  Eq.  269 ;  2  Ch.  644). 

It  may  be  here  mentioned  that  the  rents  of  residuary  real 
estate  or  of  specific  personalty  given  on  a  future  event  go, 
until  such  event,  to  the  heir  or  other  person  entitled; 
though  it  is  otherwise  as  to  the  residue  of  personalty  (32 
L.  J.,  Eq.  489);  and  that  although  a  specific  devise  is 
adeemed  by  sale,  the  rent,  until  completion  of  the  sale,  passes 
to  the  devisee  (17  Eq.  219). 

A  cestui  que  trust,  who  comes  into  equity  for  the  recovery 
of  his  estate  from  a  trustee,  is  allowed  the  further  relief  of  an 
account  of  rents  and  profits ;  so  creditors  are  entitled  to  an 
account  of  the  profits  of  the  property  in  respect  of  which 
they  are  obliged  to  come  to  equity  for  a  distribution. 

And  where  a  person  enters  on  an  infant's  lands  and  takes 
the  profits,  he  is  treated  as  a  bailiff  or  trustee,  and  made  to 
account  accordingly,  being  allowed  for  improvements  properly 
made  (33  L.  J.,  Eq.  100;  25  L.  J.,  Eq.  159);  and  if  the 
tenant  in  possession  stays  the  exeftution  of  a  writ  of  posses- 
sion by  injunction,  and  then  dies,  as  there  is  no  remedy  at 
law  (from  the  action  of  tort  generally  dying  with  the  person), 
equity  will  relieve  (Sto.  511 — 513). 

It  seems  now  decided  that  at  law  nothing  can  be  recovered 
by  a  joint  owner  from  his  co-owner  in  respect  of  a  sole  occu- 
pation of  the  joint  property  by  the  latter,  unless  under  some 
expressed  or  imphed  agreement  between  them,  or  there  has 
been  an  ouster  on  which  ejectment  or  trespass  is  maintain- 
able (18  L.  J.,  C.  P.  161);  and  it  is  also  doubtful  whether 
any  relief  can  be  given  in  equity,  except  where  the  one  ex- 
cludes the  other,  in  which  case  a  receiver  would  be  appointed 
(33  L.  J.,  Eq.  450;  Henderson  v.  Eason,  15  L.  J.,  Eq. 
458;  21  L.  J.,  Q.  B.  «3;    2  Phil.    134).      An  action  of 
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account,  however,  lies,  under  the  statute  of  4  Anne,  c.  16,  s.  27, 
against  a  co-tenant  who  has  been  in  receipt  of  the  rents  or 
profits  of  the  joint  property,  and  in  equity  such  tenant  would 
have  to  account  accordingly. 

The  making  and  carrying  away  of  hay  is  not  sufficient  to 
give  a  right  of  action  at  law  (5  H.  L.  464) ;  and  as  to  the 
taking  of  coal  by  a  co-owner,  see  20  Eq.  84. 

In  a  case  where  there  were  three  co-patentees,  it  was  held 
they  may  severally  use  the  patent  as  they  like  for  their  own 
benefit  without  accounting  to  the  others  (1  Ch.  29 ;  34  L.  J., 
Eq.  298). 

In  cases  of  adverse  possession  of  property,  where  there  is 
no  trust,  fraud,  suspicion,  or  infancy,  an  account  of  rents  is 
not  generally  carried  back  beyond  the  commencement  of  the 
proceedings ;  but  in  cases  of  infancy,  as  well  as  in  cases  of 
trust  or  fi-aud,  it  will  frequently  be  carried  back  to  the  ac- 
cruer of  the  title  (23  L.  J.,  Eq.  571). 

With  regard  to  Tithes  and  Moduses,  proceedings  are  fre- 
quently taken  in  equity,  and  whenever  the  right  is  clearly 
established,  an  account  is  consequential.  If  the  right  was 
disputed,  it  formerly  must  have  b§en  first  ascertained  at  law, 
and  in  some  cases  the  court  directed  an  issue  for  the  deter- 
mination of  such  right,  and  in  the  meantime  retained  the  bill 
(Sto.  519);  now,  however,  the  right  would  be  tried  and 
decided  in  the  action  brought  respecting  the  matter. 

The  commutations  which  have  been  made  under  the  acts 
for  such  purpose  have  already,  in  most  places,  destroyed  the 
tithe  and  created  rent-charges  in  lieu,  and  in  time  commu- 
tations will  be  extended  over  the  whole  kingdom,  and  tithes 
be  altogether  extinguished. 

Where  dower  has  not  been  fiiUy  assigned,  equity,  in  nearly 
every  case,  assists  and  compels  an  account;  for  though  there 
are  means  of  proceeding  at  law  (see  23  &  24  Vict.  c.  126, 
s.  26,  &c.),  nearly  every  case  requires  some  equitable  relief, 
as  a  discovery  of  the  title  deeds,  or  of  the  lands  which  are 
subject  to  dower,  or  other  discovery  or  assistance  peculiar 
to  equity  (Sto.  512—626). 
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In  most  cases  of  damages  and  compensation,  asreKef  can 
generally  be  had  at  law  the  parties  most  usually  pursae  their 
legal  remedies. 

To  a  plaintiff  equity  seldom  decreed  either  damages  or 
compensation,  except  as  incident  to  other  relief  sought  by 
him  and  actually  granted,  or  where  there  was  no  adequate 
remedy  at  law,  or  there  was  some  peculiar  intervening  equity  ; 
but  to  a  defendant  compensation  was  frequently  giTen,  on  the 
ground  that  he  who  seeks  equity  must  do  equity ;  and,  there-^ 
fore,  if  a  person  sought  the  aid  of  the  court  to  eniorce  his 
title  to  property  againet  an  innocent  party  who  had  improved 
it,  believing  himself  the  owner,  such  aid  was  only  rendered 
on  condition  of  his  compensating  the  party  proportionably 
to  the  improvements  made.  It  seems  undecided  whether  a 
bondjide  possessor  who  has  been  ejected  at  law  can  recover 
any  compensation  for  improvements  made  on  the  estate  where 
the  real  owner  has  not  been  guilty  of  fraud  or  laches  (Sto. 
799  a,  n.;  27  L.  J.,  Eq.  385). 

By  the  21  &  22  Vict.  c.  27,  the  courts  of  chancery  were, 
in  cases  of  injunctions  against  breaches  of  contract  or  wrong- 
ful acts,  and  of  specific  performance,  empowered  to  award 
damages  in  addition  or  substitution,  to  be  assessed  by  the 
court  or  a  jury;  and  see  25  &  26  Vict.  c.  42.  And  now  under 
other  acts,  especially  the  Judicature  Acts,  damages  can  be 
obtained  in  equity  as  well  as  at  law,  and  will  be  assessed  by 
the  court  or  judge,  or,  if  necessary,  by  trial  before  a  jury. 

Damages  in  respect  of  waste  are  more  properly  obtainable 
at  law,  without  such  waste  was  equitable  only,  in  which  case 
of  course  equity  is  the  proper  forum.  Where,  however,  it 
is  necessary  to  come  to  equity  for  the  purpose  of  restraining 
further  waste,  full  relief  will  be  awarded  by  decreeing  an 
account  in  respect  of  the  waste  committed,  and  according  to 
some  cases,  the  necessity  of  a  discovery  alone  was  sufficient  to 
enable  the  court  to  compel  an  account,  and  thus  afford  full 
justice  without  the  necessity  of  also  proceeding  at  law  (Sto. 
515,  n.— 517). 

As  a  general  rule,  neither  at  law  nor  in  equity  can  compeur 
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sation  for  loss  of  a  bargain  respecting  land  be  obtained,  if 
the  contract  fails  on  account  of  want  of  title  in  the  vendor, 
without  he  was  guilty  of  mala  fides ;  the  rule  being,  that 
in  cases  of  contracts  relating  to  the  sale  and  purchase  of  land 
there  are  no  damages  beyond  the  costs  of  investigating  the 
title  and  interest  on  the  deposit,  unless  there  is  fraud,  ex- 
press contract,  or  special  circumstances  (7  H,  L.  158 ;  8 
Ex.  263—269;  6  Ex.  59  ;  4  Q.  B.  659;  3  Q.  B.  314; 
6  B.  &  C.  31 ;  2  Wm.  Bk.  1074).  It  seems,  however,  that 
if  the  abstract,  after  being  examined  with  the  title  deeds, 
show  a  good  title,  and  the  purchaser  then  sells  his  right  to  a 
third  party,  the  costs  of  such  second  purchaser,  which  the 
first  has  paid,  may  at  law  be  recovered  from  the  vendor 
(Sto.  796—799;  S.  V.  &  P.  424),  For  slander  of  title  also, 
unless  malicious  as  well  as  false,  there  are  no  damages  (5 
C.  P.  122  ;  4  Q.  B.  730). 

Although  the  maxim  actio  personalis  moritur  cum  per- 
sona is  generally  true,  in  cases  where  no  statute,  such  as  Lord 
Campbell's  Act,  9  &  10  Vict.  c.  93,  gives  relief,  damages  to 
the  estate  of  the  deceased  person  can  be  recovered  (4  Ch. 
701 ;  10  C.  P.  189), 

A  person  is  not  entitled  to  damages  for  a  public  wrong 
unless  he  can  show  some  special  damage,  as  that  some  private 
right  of  his  is  injured  (2  H.  L.  175  ;  2  Ex.  316  ;  3  C.  P, 
82 ;   1  C,  P,  241 ;  3  Ex,  306 ;  9  C,  P,  400). 

Where  coal  has  been  improperly  taken  equity  will  direct  an 
account,  and  decree  payment  of  the  value  at  the  pit's  mouth, 
less  the  cost  of  raising,  but  not  of  getting  and  severing,  unless 
the  taker  has  been  under  a  bona  fide  belief  of  a  right  to  do 
so,  or  there  is  other  good  reason  for  allowing  such  latter 
cost  (20  Eq.  84;  6  Ch,  742—770;  11  Eq,  118;  4  Eq, 
432), 

Companies  are,  under  the  Lands  Clauses  Act,  1845,  sect. 
68,  liable  to  give  compensation  for  all  injuries  to  land  and 
other  property;  but  it  must,  it  seems,  be  an  actionable  injury, 
and  the  proper  course  is  to  proceed  under  the  act,  and  not 
by  action  or  suit  (1  C.  P.  D.  380,  402 ;  7  H,  L.  243;   10 
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Ch.  459;  9  Ck  120;  19  Eq.  291;  8  Ch.  125;  6  Q.  B. 
572  ;  7  C.  P.  509 ;  16  Eq,  636). 

Companies  are  generally  liable  for  the  acts  of  their  agents 
or  servants,  unless  beyond  the  scope  of  their  authority  (6 
Q.  B.  214);  although  not,  it  seems,  for  deceit  in  contracts, 
except  to  the  extent  of  the  profits  they  may  have  obtained 
by  the  deceit,  and  the  agents  are  personally  liable  (1  H.  L. 
Sc.  145). 

Managers  and  others  whose  offices  are  put  an  end  to  by 
the  winding-up  of  a  company  are  entitled  to  compensation  or 
damages  (4  Eq.  350). 

The  amount  of  damages  or  compensation  is  sometimes 
assessed  by  means  of  a  reference,  formerly  to  the  master,  and 
now  by  the  judge  in  chambers,  or  his  chief  clerk,  while  in 
cases  of  compKcation  the  mode  is  more  frequently  by  direct- 
ing an  issue  to  be  tried  by  a  jury  (Sto.  795). 


11.  -^  A 
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CHAPTER   XIII. 

PARTITION  AND  BOUNDARIES. 

The  adjustive  powers  of  equity  are  often  exerted  in  com- 
pelling parftViow;  for  the  inconveniences  arising  from  pro- 
perty being  held  in  undivided  shares  are  such,  that  persons 
on  whom  property  has  so  devolved  are  'usually  at  once 
anxious  to  make  a  partition  of  it. 

Where  all  are  desirous  and  competent  to  bind  their 
interests,  no  judicial  proceeding  is  requisite,  and  they  have 
only  to  agree  on  the  respective  allotments  and  execute  mutual 
conveyances ;  but  if  any  are  unwilling  to  concur,  or  are  by 
reason  of  minority  or  mental  imbecility  incapable,  or  for  any 
other  cause  cannot  come  to  an  amicable  arrangement,  pro- 
ceedings win  be  necessary  for  effecting  a  partition  (6  J.  &  B. 
586,  587),  and  equity  is  the  proper  forum  for  such  proceed- 
ings (p.  28,  supra). 

At  the  common  law,  coparceners  and  tenants  in  gavelkind 
could  obtain  partition,  for  as  the  law  threw  such  undivided 
estates  upon  them,  it  gave  a  means  of  division  ;  but  tenants 
in  common  and  joint  tenants,  their  estates  being  created  by 
the  act  of  parties,  and  not  by  the  act  of  the  law,  could  not 
until  the  remedy  was  extended  to  them  by  the  statutes  of 
31  Hen.  VIII.  c.  1,  and  32  Hen.  VIII.  c.  32. 

The  legal  remedy  was  obtained  by  means  of  a  writ  of 
partition,  but  this  writ  having  been  abolished  by  the  3  &  4 
WUl.  IV.  c.  27,  s.  36,  equity  has  since  1834  exercised  exclu- 
sive jurisdiction,  although  formerly,  unless  the  title  of  the 
plaintiff  was  clearly  proved  (6  B.  213),  or  it  had  been  pre- 
viously established  at  law,  the  court  would  not  order  a  parti- 
tion until  the  title  had  been  established  at  law  (5  Ch.  546  ; 
8  Eq.  494);  and  as  the  decree  of  the  court  was  carried  out  by 
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mutual  conveyances,  the  party  holding  the  legal  title  was 
required  to  be  before  the  court  (6  J.  &  B.  599). 

Equity  was  also  held  to  have  no  jurisdiction  to  compel  a 
partition  of  copyholds  or  of  customary  freeholds  (10  Sim. 
315;  6  B.  213),  except  perhaps  by  way  of  specific  perform- 
ance of  an  agreement  (14  L.  J.,  Eq.  361);  but  by  the  85th 
section  of  4  &  5  Vict.  c.  35  (21  June,  1841),  power  to  do  so 
was  given  to  the  courts  of  equity. 

By  the  31  &  32  Vict.  c.  40,  s.  3,  called  the  Partition  Act,  1868, 
the  court  can  decree  a  sale  instead  of  a  partition,  if  it  appears 
to  the  court  that,  by  ""reason  of  the  nature  of  the  property  to 
which  the  suit  relates,  or  to  the  number  of  the  parties  inte- 
rested or  presumptively  interested  therein,  or  of  the  absence 
or  disability  of  some  of  the  parties,  or  of  any  other  circum- 
stances, a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds would  be  more  beneficial  for  the  parties  interested  than 
a  division  of  the  property  between  or  among  them  ;  and  also, 
by  sect.  4,  if  the  party  or  parties  interested,  individually  or 
collectively,  to  the  extent  of  one  moiety  or  upwards  in  the 
property  to  which  the  suit  relates,  request  the  court  to  direct 
a  sale  of  the  property  and  a  distribution  of  the  proceeds 
instead  of  a  division  of  the  property  between  or  among  the 
parties  interested,  unless  the  court  sees  good  reason  to  the 
contrary;  and  the  act  gives  various  directions  as  to  such 
suits  and  extends  the  30th  section  of  the  Trustee  Act,  1850 
(13  &  14  Vict.  c.  60)  to  cases  of  sale  under  the  act,  and 
gives  (sect.  12)  the  county  court  jurisdiction  in  cases  where 
the  property  does  not  exceed  5001.  in  value;  and  by  the 
39  &  40  Vict.  c.  17,  additional  facilities  are  given  for  the 
above  purposes  (W.  Pr.  405). 

In  8  Eq.  127,  it  was  held,  that  there  may  be  in  a  proper 
case  a  partition  of  part  and  a  sale  of  the  remainder  of  the  pro- 
perty; and  a  sale  can  be  made  although  all  are  infants  (13 
Eq.  1 73),  and  the  heirs  of  a  living  person  can  be  bound  by  a 
decree  as  unknown  persons  within  the  Trustee  Act,  1850,  s.  30 
(20  Eq.  182). 

A  partition  suit  must  not  be  brought  merely  to  try  a  legal 
aa2 
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title  (8  Eq.  494 ;  7  Eq.  296—298);  but  a  partition  or  sale  of 
property  wiU  not  be  refused  on  the  ground  of  difficulties  or 
circumstances  arising  out  of  the  complex  state  of  the  title, 
or  the  minuteness  of  the  shares  or  interests  of  the  parties,  and 
the  court  wiU,  whenever  necessary,  refer  it  to  chambers  to 
ascertain  what  are  the  several  shares  and  interests;  and  after 
their  ascertainment,  either  with  or  without  a  reference,  as 
each  case  requires,  the  court,  where  a  partition  has  been 
decided  upon,  issues  a  commission  for  a  partition  to  certain 
specified  persons,  called  commissioners,  who  proceed  to  di- 
vide the  estate  without  a  jury  and  make  their  return  to  the 
court,  which  if  not  objected  to  is  afterwards  confirmed,  and 
proper  conveyances  are  directed  for  carrying  out  the  par- 
tition. 

Where  the  estate  cannot  conveniently  be  equally  divided, 
a  pecuniary  compensation  is  frequently  decreed  to  one,  in 
order  to  make  up  his  share  to  the  proper  value,  or  as  it 
is  called  for  owelty  of  partition ;  and  in  lieu  of  dividing  each 
of  several  distinct  estates,  the  whole  of  one  is  often  allotted 
to  one  person,  and  the  whole  of  another  to  another  person, 
with  a  compensation  to  him  who  has  the  least  valuable  (Sto. 
654, 657);  so  a  compensation  or  larger  share  will  be  awarded 
to  a  party  who  has  improved  the  property. 

Parties  wiU  also  be  assigned  portions  which  will  best  ac- 
commodate them,  and  the  court  wiU  be  guided  by  its  own 
views  of  general  and  equal  justice  to  aU,  and  vdll  by  its 
decree  adjust  aU  the  equitable  rights  of  the  interested  parties, 
and,  if  necessary,  direct  a  distinct  partition  of  the  respective 
portions  of  the  property,  or  award  the  whole  of  particular 
portions  to  some,  and  other  portions  to  others,  and  give  other 
special  instructions  to  the  commissioners,  and  also  nominate 
the  commissioners,  instead  of  leaving  such  nomination  to  the 
parties  interested  ( Sto.  655,  656  c.) 

Since  the  act  of  13  &  14  Vict.  c.  60,  the  fact  of  the  parties 
being  infants  does  not  prevent  a  partition  (32  B.  554) ;  nor 
win  the  lunacy  (27  L.  J.,  Eq.  173),  or  other  incompetency  of 
the  parties  prevent  one,  and  a  partition  will  be  decreed  not 
only  on  behalf  of  parties  absolutely  entitled  and  copyholders 


PARTITION.  35T 

(4  &  5  Vict.  c.  35,  s.  85),  but  also  of  t&nants  for  years  and 
for  life.  The  partition,  however,  in  such  latter  cases,  does 
not  endure  beyond  such  limited  estates  (6  J.  &  B.  603). 
Mortgagees  also  can  apply  (Lit.  Decrees,  313),  but  a  rever- 
sioner, it  seems,  is  not  entitled  (8  Eq.  469). 

A  partition  can  be  made  of  a  manor  and  its  franchises 
(20  L,  J.,  Eq.  557),  and  a  mill  or  an  advowson  may  also 
be  divided  by  giving  alternate  tolls  or  presentations  to  the 
parties  (2  D.  C.  P.  1097). 

The  rule  as  to  the  costs  of  partition  previous  to  the  31  & 
32  Vict.  c.  40,  enabling  sales,  was  not  to  give  costs  on 
either  side  prior  to  the  commission  (17  V.  533);  but  under 
the  Partition  Act,  1868,  it  seems  each  contribute  according 
to  their  interest  in  the  estate,  or  the  costs  of  all  parties  are 
paid  out  of  the  estate  (16  Eq.  103).  The  costs  of  issuing, 
executing  and  confirming  the  commission,  and  of  making 
out  the  title  to  the  several  parts  of  the  estate,  is  paid  by 
the  parties  in  proportion  to  the  value  of  their  respective 
interests  :  and  when  there  was  a  sale  instead  of  a  partition, 
the  costs  of  each  party  was  thrown  on  his  share,  as  it  stiU 
seems  it  would  be,  except  the  court  thinks  fit  to  direct  aU 
the  costs  to  be  paid  out  of  the  estate.  In  the  case  of  infants, 
their  costs,  unless  paid  generally  out  of  the  estate,  are  charged 
upon  their  respective  shares,  and  their  costs  may  be  raised 
by  a  sale  even  before  partition  ( 1  Ayck.  Ch.  P.  245,  8th  ed.) ; 
and  as  to  the  practice  in  partition  suits  or  actions,  see  Webb's 
Prac,  405,  380,  and  Daniell's  Ch.  Prac.  1019,  1033. 

If  after  a  decree  for  partition  or  sale,  one  of  the  co-owners 
is  destroying  the  property,  an  injunction  will  be  granted 
against  him,  but  not  if  he  is  simply  taking  or  removing 
crops,  or  doing  something  similar  (5  Ch.  180 ;  4  C.  P.  338  ; 
2  Ph.  127,  308). 

The  assistance  of  equity  is  also  sometimes  sought  for 
ascertaining  boundaries. 

The  mere  fact,  however,  of  their  being  confused  is  not 
considered  of  itself  suflScient  to  justify  the  court's  interference ; 
there  must  be  some  special  circumstances  or  particular 
equity  shown,  to  induce  the  court  to  exercise  its  jurisdiction. 
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There  must  also  be  some  privity  between  the  party  seeking 
to  have  the  boundaries  ascertained  and  established  and  the 
party  with  whose  property  they  are  confused,  and  it  must 
not  be  an  adverse  holding ;  but  where  successive  owners  are 
allowed  to  occupy  for  a  small  payment  another  or  adjoining 
piece  of  land,  they  must  successively  properly  keep  up  the 
boundaries,  or  equity  wiH  interfere  and  relieve  (24  L.  J., 
Eq.  698). 

Where  the  confusion  has  been  occasioned  by  fraud,  on 
such  fraud  being  proved,  the  court  wiU,  if  possible,  ascertain 
the  boundaries  by  means  of  a  commission  issued  for  the  pur- 
pose ;  or  if  they  cannot  be  so  ascertained,  will  do  justice 
between  the  parties,  by  assigning  reasonable  boundaries,  and 
setting  out  lands  of  equal  value  (Sto.  615,619;  24  L.  J., 
Eq.  691). 

The  same  wiU  be  done  where  the  confusion  has  arisen  by 
the  misconduct  or  negligence  of  one  who  ought  to  have  pre- 
served the  boundaries,  as  of  a  tenant  or  copyholder. 

On  the  same  ground,  if  an  agent,  by  fraud  or  negligence, 
confounds  his  property  with  that  of  his  principal's,  equity 
relieves  ;  and  so  it  will,  if  an  owner  of  land,  subject  to  a  rent 
or  service,  confuses  the  boundaries  so  as  to  prevent  a  distress. 

In  the  above  cases,  however,  it  must  be  both  averred  and 
proved  that  the  boundaries  cannot  be  ascertained  without 
the  court's  assistance  (Sto.  609,  623 ;  1  J.  &  B.  585). 

Where  also  a  multiplicity  of  suits  will  be  prevented  by  the 
interference  of  the  court,  equity  wiU  assist ;  thus  a  suit  may 
be  sustained  for  the  settlement  of  the  boundaries  of  a  common, 
because  all  the  commoners  having  the  same  right,  such  right 
being  determined  as  to  one  is  so  as  to  all. 

Such  a  suit,  however,  cannot  be  sustained  for  the  purpose 
of  ascertaining  the  boundaries  of  a  parish,  for  different  per- 
sons are  interested  in  different  portions  of  such  boundaries ; 
nor,  it  seems,  of  a  manor,  except  in  special  cases  (Sto.  617, 
621 ;  IJ.  &  B.  586). 

For  further  information  on  the  law  relating  to  boundaries, 
the  reader  is  referred  to  Mr.  A.  Hunt's  useful  book  on  that 
subject. 
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TITLE  IV. 

PROTECTIVE    EQUITY. 


CHAPTER  I. 

"^EITS  OF  INJUNCTION. 

One  of  the  principal  modes  by  whicli  equity  affords  protec- 
tion, is  by  means  of  a  judicial  writ  called  an  injunction, 
whereby  a  party  is  required  to  do  or  refrain  from  doing  some 
particular  thing  (D.  C.  P.  1462). 

This  process  differs  from  the  prerogative  writ  of  manda- 
mus (1  Ap.  611)  and  the  writ  of  prohibition  in  that  it  is  not 
directed,  as  they  are,  to  any  court  or  public  body  or  officer, 
so  as  in  any  way  to  prevent  their  proceeding,  but  simply  to 
a  private  individual  or  company,  inhibiting  him  or  them, 
his  or  their  servants  and  agents  from  proceeding,  if  necessary 
for  the  object  required,  with  any  or  some  particular  judicial 
process  respecting  the  matter  in  question,  or  doing  any  other 
thing  which  may  be  contrary  to  justice  and  the  rights  of  the 
parties  interested;  for  equity  did  not  and  does  not  arro- 
gate to  itself  any  appellate  jurisdiction  over  the  other  courts, 
or  any  power  of  reversing  their  decisions ;  but  simply  assumes 
a  power  of  preventing  individuals  from  using  the  process  and 
judgments  of  other  courts  as  a  means  of  oppression  and  in- 
justice (Sto.  861—895). 

By  the  act  of  15  &.  16  Vict.  c.  76,  s.  226,  however,  the  com- 
mon law  courts  were,  in  cases  of  injunctions  being  awarded 
against  proceedings  in  those  courts,  directed  to  order  a  stay 
in  accordance  with  the  injunction,  and  see  sect.  101  and 
26  L.  J.,  Ex.  183;  and  now,  under  the  Judicature  Acts,  an 
application  for  stay  of  proceedings  is  to  be  made  to  the  court 
or  division  in  which  the  proceedings  are,  instead  of  applying 
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to  the  chancery  or  any  other   division  for   an   injunction 
against  them. 

A  disobedience  to  the  writ  of  injunction  is  considered 
a  high  contempt  of  the  court,  and  punishable  by  the  im- 
prisonment of  the  oflFender  until  he  has  cleared  his  contempt 
by  submission  or  otherwise,  according  to  the  rules  and  prac- 
tice of  the  court. 

Injunctions  are  divisible  into  temporary  and  perpetual,  and 
these  may  be  either  total  or  partial,  qualified  or  unqualified, 
and  their  nature  is  generally  preventive,  though  some  are  of 
a  mandatory  or  restorative  character. 

They  are  granted  for  almost  every  purpose  coming  within 
the  cognizance  of  equity,  and  it  is  impossible  to  particularize 
the  cases,  for  equity  constantly  declines  to  lay  down  any  rule 
limiting  its  power  and  discretion  as  to  the  cases  in  which 
they  shall  or  shall  not  be  granted.  It  seems,  however,  that 
unless  there  was  some  special  and  sufiicient  reason  to  the 
contrary,  injunctions  were  always  to  be  granted  for  the  pur- 
pose of  protecting  its  officers  against  any.  proceedings  insti- 
tuted against  them  for  acts  performed  under  or  by  virtue  of 
its  direction,  and  also  to  prevent  persons  from  making  any 
wrongful  or  unfair  use  of  another  court,  or  otherwise  injuring 
another  contrary  to  equity  and  good  conscience,  and  this 
jurisdiction  has  arisen  either  from  the  want  of  any  other 
remedy,  or  from  the  imperfection  or  inadequacy  of  such 
other  remedy  where  it  existed  (Sto.  864^891);  but  if  the 
relief  can  be  obtained  in  another  cotirt,  equity,  although 
having  power,  generally  declined,  and  declines,  to  interfere 
(5  Ch.  356;  4  Ch.  356;  7  Eq.  185). 

I.  Injunctions  were  frequently  granted  for  the  purpose  of 
restraining  proceedings  at  law,  or  in  other  courts;  but  now, 
by  the  Judicature  Act,  1873,  sect.  24,  r.  5,  injunctions  and 
prohibitions  against  proceedings  in  other  branches  of  the 
court  are  done  away  with,  liberty  being  given  to  use  the 
matter  as  a  defence,  or  to  apply  for  a  stay  of  proceedings 
(p.  29,  supra). 
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This,  however,  does  not  affect  the  court's  power  to  restrain 
proceedings  in  the  inferior  courts,  nor  does  it  extend  to  the 
Court  of  Bankruptcy,  or  prevent  it  from  granting  injunctions, 
even  against  proceedings  in  the  High  or  Supreme  Court 
(1  Ch.D.  557) ;  and  it  seems  that  in  cases  of  the  winding-up 
of  companies,  the  branch  of  the  court  having  the  winding-up 
can  restrain  proceedings  in  any  of  the  other  branches  as  'well 
as  in  its  own  (1  Ch.  D.  155,  253 ;  1  C.  P.  D.  45);  and  now, 
by  Order  XLI.  r.  2a  (Eules  of  June,  1876,  No.  18),  power 
is,  in  cases  of  the  winding-up  of  companies  or  the  admi- 
nistration of  estates,  given  to  the  judge  in  whose  court  the 
same  are  pending  to  order  the  transfer  of  actions  to  such 
court  and  deal  with  them  (W.  P.  28). 

The  injunctions  against  proceedings  in  any  of  the  other 
courts  were  denominated  either  common  or  special;  ihe  first 
were  obtainable  upon  and  for  the  default  of  a  defendant  in 
not  appearing  to  or  answering  within  the  time  allowed  by 
the  practice  of  the  court  a  bill  which  had  been  filed  respect^ 
ing  the  matter  of  the  proceedings  which  were  pending  at 
law,  and  in  such  case  were  issued  of  course,  the  defendant 
being  entitled  as  soon  as  he  had  fully  and  properly  answered 
the  plaintiff's  bill  to  apply  to  the  court  for  their  dissolution, 
which  was  granted,  unless  the  plaintiff  showed  good  cause 
for  their  continuance.  The  granting,  however,  of  the  other 
kind  of  injunctions,  called  special,  was  not  of  course,  but 
rested  in  the  sound  discretion  of  the  judge  to  whom  the 
application  was  made,  after  a  full  consideration  of  its  merits, 
guided  nevertheless  by  a  due  regard  to  the  various  decisions 
which  had  previously  been  made  by  other  judges  of  the  court 
in  analogous  cases. 

Injunctions  for  restraining  proceedings  in  other  courts 
were  granted  at  any  stage  of  such  proceedings;  for  example, 
to  stay  trial ;  or  after  verdict  to  stay  application  for  judg-. 
ment ;  after  judgment,  to  stay  execution ;  after  execution, 
to  stay  the  money  in  the  hands  of  the  sheriff;  or  the  delivery 
of  possession ;  or  on  any  other  occasion  (Sto.  886), 

Applications,  however,  for  the  purpose  of  obtaining  in- 
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junctions  to  restrain  others  from  taking  advantage  of  judg- 
ments already  obtained  at  law,  were  little  countenanced,  and 
were  generally  not  granted  unless  the  ground  of  the  appli- 
cation was  such  as  to  be  sufficient  to  justify  the  filing,  on  the 
discovery  of  new  matter,  of  a  bill  for  the  purpose  of  review- 
ing a  decree  in  equity;  and  the  court  would  not  restrain  the 
enforcement  of  a  legal  judgment,  where  the  matter  alleged 
as  the  reason  for  the  relief  could  have  been  used  as  a  defence 
at  law,  unless  the  party  applying  was  prevented  from  using 
such  defence  by  fraud  or  accident,  or  could  not  have  availed 
himself  of  it  by  any  reasonable  diligence  (Sto.  887 — 895). 

It  should  here  be  noticed,  that  if  a  common  injunction  was 
obtained  before  the  declaration  had  been  delivered  in  the  legal 
proceedings,  it  restrained  such  proceedings  altogether,  while 
if  the  declaration  has  been  actually  delivered,  then  it  only 
stayed  execution ;  and,  therefore,  an  application  in  such  case 
became  necessary  for  the  purpose, of  extending  the  injunction 
to  stay  trial  (D.  C.  P.  1475). 

As  equity  does  not  assume  any  jurisdiction  in  criminal 
matters  (D.  C.  P.  1469),  unless  connected  with  some  equit- 
able matter  (5  Ex.  191),  it  wiU  not  inhibit  proceedings  in 
any  criminal  or  other  matter  which  is  not  strictly  of  a  civil 
nature,  such  as  proceedings  on  an  indictnient  or  criminal  in- 
formation, or  on  a  mandamus  or  prohibition,  unless  the  persons 
.  prosecuting  the  same  were  also  at  the  same  time  proceeding 
as  plaintiffs  in  equity  in  regard  to  the  same  matter. 

Nor  would  the  court  interpose,  even  in  civil  cases,  on  the 
ground  of  a  mistake  in  pleading,  or  in  the  conduct  of  the 
cause,  nor  on  the  ground  of  an  erroneous  decision,  nor  in 
consequence  of  a  failure  in  obtaining  fresh  evidence,  or 
merely  to  let  in  new  corroborative  proofs  (Sto.  897). 

As  this  writ  is,  as  before  stated,  not  directed  to  the  court, 
but  to  the  individual  and  his  agents,  it  could,  provided  the 
matter  in  question  was  of  equitable  cognizance,  be  granted  to 
restrain  proceedings  in  any  court  in  this  country,  whether  of 
an  inferior  or  superior  jurisdiction,  and  also,  where  all  the 
parties  were  residing  within  the  jurisdiction,  to  restrain  pro- 
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ceedings  in  any  foreign  court,  because  equity  can  act  on  the 
■  parties  in  personam  without  taking  upon  itself  to  control  the 
other  court  (D.  C.  P.  1475). 

Thus  injunctions  have  been  granted  against  proceedings  in 
the  Ecclesiastical,  the  Probate  (10  Ch.  440;  19  Eq.  327), 
the  Equity  (3  Ch.  74),  the  Bankruptcy  (D.  C.  P.  1474),  and 
the  Admiralty  Courts,  in  the  Mayor's  and  Duchy  Courts,  in 
the  Stannaries  of  Cornwall  and  the  Petty  Bag  Office,  and 
also  in  the  Courts  of  Law  and  Equity  in  Ireland  (13  Eq.  310) 
and  Scotland  (5  Eq.  175;  20  Eq.  753),  Demerara  (1  B.  318), 
and  other  countries*(r>.  C.  P.  1496  et  seq.;  Sto.  899;  15  Eq. 
75;  13  Eq.  302),  in  the  Netherlands  (1  Ch.  320)  and 
Louisiana  (3  Ch.  478);  also  against  bishops  (9  Sim.  326; 
and  see  2  P.  C.  208),  arbitrators  (2  Ch,  D.  113;  1  Eq.  84; 
32  L.  J.,  Eq.  513),and  also  against  petitions  to  wind  up  com- 
panies ;  and  as  to  foreign  governments  see  8  Eq.  198 ;  6  B.  1. 

Injunctions  can  also  be  granted  against  applications  to 
Parliament,  except,  it  seems,  in  cases  affecting  the  public 
benefit  (5  Ch.  671 ;  13  Eq.  574 ;  25  L.  J.,  Eq.  223 ;  D.  C,  P. 
1468). 

As  to  the  powers  which  bankruptcy  courts  have  of  grant- 
ing injunctions  against  proceedings  in  other  courts,  and  the 
cases  in  which  they  wUl  exercise  such  powers,  see  2  Ch.  D, 
51;   10  Ch.  652;  9  Ch.  192;  8  Ch.  553;  7  Ch.  20. 

II.  In  cases  of  waste  the  court  frequently  interferes  by  in- 
junction, almost  always  where  the  waste  is  voluntary  or  com- 
missive; but  where  it  is  permissive,  it  seems,  it  declines  to 
interfere,  except  in  special  cases  (2  D.  Inj.  174;  2  S.  &  St. 
90;  24  L.  J.,  Eq.  143). 

The  interposition  of  equity  in  these  cases  arose  from  the 
difficulty,  and,  in  some  instances,  the  impracticability,  of  ob- 
taining any  sufficient  redress  at  law.  There  was  formerly, 
in  certain  cases,  a  legal  remedy  by  means  of  the  action  of 
waste ;  this,  however,  was  abolished  by  the  3  &  4  WiU.  IV.  c. 
27,  and  the  legal  remedy  then  was  by  an  action  on  the  case  for 
waste,  maintainable  by  a  person  having  the  next  immediate 
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estate  in  expectancy,  whether  in  fee,  for  life,  or  years,  against 
a  tenant  or  a  stranger,  and  also  even  against  a  tenant  in  com- 
mon or  joint  tenant  who  .has  destroyed  the  joint  property, 
and  either  for  voluntary  or  permissive  waste;  a  tenant  at  will, 
however,  and  probably  also  a  tenant  from  year  to  year,  is 
not,  it  seems,  in  equity  liable  for  permissive  waste  (3  Steph. 
Bl.  478),  although  such  lasfr-mentioned  tenants  come  within 
the  statutes  of  Gl'oster  (6  Ed.  I.  c.  5)  as  well  as  that  of  Mal- 
bridge  (52  Hen.  III.  c.  28,  s.  2),  and  are,  as  was  said  in  one 
case(24L.  J.,Ex.289— 299),liableatlaw  ;  and  see  29  L.  J., 
Eq.  543 ;  27  L.  J.,  Eq.  292 ;  and  24  L.  J.,  Eq.  143,  where  the 
Lord  Chancellor  said  he  should  not  interfere  against  a  tenant 
for  life  in  respect  of  mere  permissive  waste ;  an  incumbent  of  a 
living,  however,  seems  clearly  liable  for  such  waste,  as  well 
as  for  voluntary  waste. 

By  the  above  action  for  waste,  however,  damages  for  the 
waste,  which  had  been  permitted  or  committed,  were  only 
recovered  so  as  to  necessitate  a  fresh  action  for  any  farther 
waste,  and  no  injunction  could  have  been  granted  ;  nor  did 
such  action  apply  to  equitable  waste,  nor  could  it  be  main- 
tained for  legal  waste  by  all  who  were  really  interested  in 
restraining  it. 

An  incumbent  of  a  living  is  liable  for  not  keeping  the 
parsonage  house,  buildings,  fences  and  chancel  in  good  and 
substantial  repair,  and  must  restore  and  rebuild  when  neces- 
sary (the  revenue  being  given  to  him  for  this  and  his  own 
purposes) ;  but  he  need  not  maintain  things  in  the  nature 
of  mere  ornament  such  as  painting  (except  for  the  purpose 
of  preserving  exposed  timber)  and  papering  (10  B.  &  C. 
299 ;  1  C.  P.  655),  and  the  successor  could  sue  at  law  for 
damages  for  dilapidations  (9  M.  &  W.  199;  1  Saund. 
216  b,  n.  (a)  ),  and  the  action  does  not  die  with  the  person, 
although  in  ordinary  actions  it  does,  except  that  by  3  &  4 
WiU.  IV.  c.  42,  injuries  to  real  and  personal  property  done 
within  six  calendar  months  before  the  death  can  be  sued 
for  within  six  calendar  months  after  the  death. 

By  the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35 
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Vict.  c.  43),  amended  by  35  85  36  Vict.  c.  96,  various  pro- 
visions are  made  as  to  the  repairing  and  keeping  in  repair  of 
parsonages  and  other  ecclesiastical  buildings  and  things. 

As  to  a  vicar's  right  to  cut  down  timber,  see  8  Eq.  417. 

A  lessor  is  not  obliged  to  rebuild,  not  even  to  do  sub- 
stantial repairs  for  his  yearly  tenants,  unless  there  is  some 
agreement  to  do  so  (23  L.  J.,-Q.  B.  1). 

The  courts  of  equity,  previously  to  the  Judicature  Act, 
1873,  made  a  great  distinction  between  cases  of  waste  and 
trespass,  and  only  on  special  grounds  entertained  jurisdiction 
and  interfered  in  ca^es  of  trespass  and  restrained  (see  20  Eq, , 
462;  9  Ch.  116—221 ;  and  32  L.  J.,  Eq.  451,  where  Vice- 
ChanceUor  Kindersley  reviews  the  law  on  the  subject) ;  but 
now,  by  sect.  25  (8)  of  the  act,  trespasses  can  be  restrained 
(p.  33,  supra). 

An  injunction  will  be  granted  against  the  improper  taking 
of  coal,  and  accounts  of  the  coal  which  has  been  taken  wiU 
also  be  ordered  (20  Eq  84  ;  15  Eq.  46  ;  6  Ch.  742). 

There  seems,  even  in  equity,  no  relief  as  to  waste  after  the 
lapse  of  six  years  from  its  commission,  except  where  there 
arc  special  circumstances  (7  Ch.  676;  18  Eq.  306). 

In  some  cases  the  tenants  for  life,  or  holders  of  the 
limited  estates,  are  made  "dispunishable  for  waste"  by 
having  their  estates  given  to  them  "without  impeachment 
of  waste"  (10  Eq.  259);  but  this  does  not  enable  them  to 
commit  equitable  waste. 

Before  the  court  of  equity  will  grant  the  injunction,  there 
must  be  some  threat  made  or  act  done,  the  mere  belief  of  in- 
tended waste  not  being  sufficient ;  and  the  person  applying 
for  the  injunction  must  come  promptly,  and  if  the  title  is 
doubtful  or  disputed,  or  the  party  claiming  has  been  out  of 
possession  for  a  long  time,  it  formerly  would  not  be  granted 
until  the  title  had  been  established  at  law,  except,  perhaps, 
temporarily,  to  prevent  irreparable  injury  arising  while  the 
right  was  being  established  (18  L.  J.,  Eq.  163);  but  now 
the  court  to  which  the  application  is  made  will  decide  the 
question  of  title,  and  if  necessary  for  doing  so,  cause  a  re- 
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ference  to  be  had  or  the  trial  of  the  case  to  take  place  before 
a  jury;  and  the  25th  section  of  the  Judicature  Act  (r.  8,  p.  33, 
supra)  enables  the  court  to  grant  an  injunction  by  an  inter- 
locutory order  in  aU  cases  in  which  it  shall  appear  to  the 
court  to  be  just  or  convenient. 

It  may  be  obtained  on  behalf  of  a  person  (even  in  ventre 
sa  mere)  having  the  next  immediate  estate  of  inheritance,  and 
also  of  one  having  a  contingent  or  executory  estate  of  inherit- 
ance (Mad.  194,  195;  and  see  31  L.  J.,  Eq.  884,  as  to  the 
position  of  the  owner  of  a  defeasible  fee) ;  and,  in  some  cases, 
the  next  tenant  for  life  can  obtain  an  injunction,  though  not 
an  account  also,  as  the  person  having  the  inheritance  can ;  a 
landlord  can  obtain  an  injunction  against  his  lessee ;  a  mort- 
gagee against  a  mortgagor,  if  the  security  is  scanty  or  the 
latter  is  bankrupt;  a  mortgagor  against  a  mortgagee,  a  patron 
against  a  rector,  a  copyholder  against  a  lord,  or  the  converse. 

A  tenant  from  year  to  year  has  sufficient  interest  to  pre- 
vent injury  to  the  estate,  but  the  materiality  to  him  will  be 
looked  at  (32  L.  J.,  Eq.  601);  and  so  also,  it  seems,  even  a 
tenant  from  week  to  week  if  the  landlord  joins;  but  to 
enable  the  landlord  to  sue  alone,  the  injury  must  be  of  a  per^ 
manent  nature  (20  Eq.  539). 

An  injunction  also  can  be  obtained  by  one  tenant  in  com- 
mon, joint  tenant,  or  coparcener  against  the  other,  provided 
the  waste  occasions  a  destruction  of  the  estate,  but  not  other- 
wise, for  they  have  an  equal  right  to  enjoy  the  estate  as  they 
choose,  and  if  they  cannot  agree  they  should  obtain  a  parti- 
tion; nor  can  an  injunction  be  obtained  against  the  owner  of 
the  inheritance,  unless  he  is  a  trustee,  for  both  tenants  in  fee 
and  in  tail  have  a  right  to  commit  waste  (Mad.  201 — 205). 

Except  where  the  damage  would  be  irreparable  (4  Eq. 
174;  14  Eq.  558;  8  H.  72);  or  in  cases  of  mines,  and,_  per- 
haps, where  the  estate  was  being  stripped  and  greatly  injured, 
or  the  party  committing  the  waste  was  enabled  to  do  so  by 
the  collusion  of  the  tenant  or  occupiers,  the  court  would  not 
interfere  against  an  adverse  claimant  or  mere  trespasser  (27 
L.  J.  273—287) ;  but  by  the  25th  section  (r.  8)  of  the  Judica- 
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ture  Act,  1873  (p.  33,  supra),  an  injunction  can  be  granted 
against  a  trespass,  and  whether  the  person  against  whom  it  is 
sought  is  or  not  in  possession  under  any  claim  of  title  or 
otherwise,  or  if  out  of  possession  does  or  not  claim  a  right  to 
do  the  act  sought  to  be  restraiaed  under  colour  of  title. 

An  injunction  will  also,  in  many  cases,  be  granted  to  re- 
strain what  has  been  designated  equitable  waste,  or  such  de^^ 
structive  acts  as  are  not  at  law  punishable  as  waste,  in  conse- 
quence of  their  being  consistent  with  the  legal  rights  of  the 
party  committing  it,  but  are  deemed  in  equity  as  unjustifi- 
able, and  to  be  restrained  in  consequence  of  their  occasioning 
an  unconscientious  and  irreparable  injury  to  the  interests  of 
those  who  will  succeed  to  the  property,  as  where  a  tenant  in 
tail  after  possibility  of  issue  extinct,  or  a  tenant  in  fee  with 
an  executory  devise  over  (29  L.  J.,  Eq.  471 — 598);  or  a 
tenant  for  life  without  impeachment  of  waste,  pulls  down 
houses,  or  fells  trees  planted  for  the  shelter  or  ornament  of 
the  property  (Sto.  915),  or  unripe  timber  (29  L.  J.,  Ex.  471); 
but  trees,  it  seems,  wiU  not  be  deemed  ornamental  unless 
they  are  in  some  way  connected  with  or  adjacent  to  a  resi- 
dence (27  L.  J.,  Eq.  721). 

The  Judicature  Act,  1873,  also  enacts  (section  25  (3), 
p.  31,  supra),  that  an  estate  for  life  without  impeachment  of 
waste  shall  not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  equitable  waste, 
unless  an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  the  estate. 

When  a  tenant  for  life  or  other  limited  interest  commits 
waste,  as,  for  example,  by  felling  timber,  he  will  not  be 
allowed  any  life  or  other  interest  in  the  value ;  but  the  same, 
with  all  accumulations  during  such  limited  interest,  will  go 
to  the  person  absolutely  entitled  (21  L.  J.,  Eq.  49);  and  see 
30  L.  J.,  Eq.  116,  as  to  the  rights  of  tenants  for  life  and 
remaindermen  to  timber  and  mines. 

III.  Injunctions  are  also  granted  to  suppress  the  commis- 
sion or  continuance  of  a  nuisance.  Nuisances  are  of  two 
kinds,  those  which  are  injurious,  firstly,  to  the  public  at  large, 


368  INJUNCTION — NUISANCES. 

and,  secondly,  to  tte  rights  and  interests  oi private  persons. 
With  respect  to  the  first,  the  jurisdiction  is  of  very  ancient 
date,  and  founded  on  the  irreparable  damage  to  individuals 
and  the  great  public  injury  which  is  likely  to  ensue,  and  an 
inforination  will  lie  in  equity  to  stop  the  mischief  and  re- 
strain the  continuance  of  it.  The  ordinary  course  is  for  the 
attorney-general  to  sue  on  behalf  of  the  public ;  but  individuals 
who  are  aggrieved  by  it  can  also  come  and  seek  the  court's 
assistance  (D.  C.  P.  1482;  Sto.  923),  provided  they  show 
some  special  damage  to  themselves  beyond  the  general  public 
(2  Ex.  319). 

With  regard  to  private  nuisances,  the  court  wiU  interfere 
where  the  mischief  wotdd  be  irreparable,  but  not  in  every 
case  in  which  an  action  would  lie  at  law;  there  must,  it 
seems,  be  such  an  injury  as  from  its  nature  is  not  susceptible 
of  being  adequately  compensated  for  by  damages,  or  such  as 
would,  if  continued,  occasion  a  constantly  recurring  grievance, 
which  cannot  be  prevented  except  by  an  injunction. 

The  injury,  however,  must  not  be  small  or  trifling  (8  Ch. 
8;  10  Eq.  131);  but  if  it  is  an  increasing  injury  (8  Ch.  467), 
or  it  is  done  under  a  claim  of  right  (9  Ch.  457),  or  against 
the  express  terms  of  a  contract  (9  Ch.  463 ;  1  Ch.  D.  673), 
the  injunction  will  be  granted,  unless  the  court  under  the 
circumstances  of  the  case  considers  damages  the  more  appro- 
priate remedy  (18  Eq,  554). 

On  the  above  grounds  injunctions  have  been  granted  to 
restrain  the  darkening  of  ancient  windows,  the  diversions  of 
watercourses  and  ways,  the  destroying  the  banks  of  rivers 
and  other  injurious  acts  (D.  C.  P.  1485  et  seq.;  Sto.  925). 

IV.  In  cases  of  light,  the  applications  to  the  court  for  in- 
junctions have  been  very  numerous,  and  they  wiU  be  granted 
in  all  cases  where  the  right  is  materially  interfered  with, 
unless  there  is  good  reason  for  the  contrary  (D.  C.  P. 
1485), 

The  right  to  light  is  absolute,  and  not  for  the  particular 
use  of  the  room  or  building  at  the  time,  so  that  a  hall  may 
be  turned  into  a  parlour  or  a  drawing  room  without  losing 
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the  right,  but  it  is  not  allowable  to  change  the  nature  of  the 
building,  as  to  turn  a  malthouse  into  a  dwelling-house,  and 
claim  the  right  as  for  a  dwelling  (18  Eq.  544).  This  right 
is  claimable  by  enjoyment  from  time  immemorial,  as  well  as 
under  the  Prescription  Act  (2  &  3  W.  IV.  c.  7 1 ;  10  Ch.  283), 
and  also  by  grant  or  agreement  (9  Ch.  463  ;  20  Eq.  500). 

If  the  builder  of  a  house  sells  the  house  with  the  appur- 
tenances, he  cannot  build  upon  the  remainder  of  the  ground 
or  so  near  as  to  stop  the  lights  of  the  house ;  and  as  he 
cannot  do  so,  neither  can  his  vendee.  But  if  he  had  sold  the 
vacant  piece  of  ground,  and  kept  the  house  without  reserving 
the  benefits  of  the  light,  the  vendee  might  build  against  the 
house ;  but  in  the  other  case,  where  he  sells  the  house,  the 
vacant  piece  of  ground  is  by  that  grant  charged  with  the 
lights  (2  Ld.  Eaym.  1093;  2  C.  P.  D.  16). 

Although  there  is  no  specific  rule  as  to  the  distance  at 
which,  or  the  height  to  which,  opposite  or  other  buildings 
may  be  erected  (2  Ch.  D.  165  ;  9  Ch.  220),  it  has  been  said 
that,  as  a  general  rule,  no  injunction  should  be  granted  where 
the  light  is  allowed  to  fall  at  an  angle  of  forty-five  degrees 
(20  Eq.  494);  but  the  real  point  to  be  decided  is,  whether  the 
opposite  or  other  building  does  or  not  perceptibly  obstruct 
and  injuriously  affect  the  light  coming  to  the  window  in 
respect  of  which  such  light  is  claimed  (2  Ch.  D.  165). 

The  completion  of  the  building  or  other  obstruction  does 
not  take  away  the  court's  power  to  restrain,  and  it  can  either 
grant  a  mandatory  injunction  to  puU  down  the  obstruction 
or  give  damages  (9  Ch.  212 ;  18  Eq.  544). 

V.  As  a  general  rule  an  injunction  will  not  be  granted  to 
restrain  the  obstruction  of  a  mere  view,  or  the  mere  access 
of  air,  but  there  may  be  cases  in  which  it  will,  especially 
where  there  is  a  right  of  light  as  well,  or  there  is  an  agree- 
ment giving  such  right,  or  the  premises,  as  a  windmill, 
may  thereby  be  made  useless,  or  a  dwelling-house  and 
premises  made  unhealthy  and  unwholesome  by  the  obstruc- 
tion (6  Eq.  311). 

B.  B  B 
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VI,  In  respect  of  the  destruction,  diversion,  or  obstruction 
of  ways  and  watercourses,  the  court  will  interfere  and  grant 
an  injunction,  and  also  in  proper  cases  damages  as  well,  or 
in  substitution  (6  Ch.  166;  D.  C.  P.  1486  eiseq.). 

A  road  or  way  may  be  dedicated,  subject  to  reservations  in 
favour  of  the  owner  or  occupier  of  the  land,  such  as  steps 
to  the  house,  or  other  approaches,  or  encroachments,  or  the 
right  of  ploughing  over  it  (8  Ch.  650  ;  7  Q.  B.  47  ;  6  Q.  B. 
433;  5  Q.  B.  26);  and  it  will  be  deemed  dedicated  subject 
to  the  proper  rights  of  the  owner,  such  as  access  to  his 
premises  either  for  carts  or  otherwise  (9  Q.  B.  166  ;  7  Q.  B, 
47 ;  28  L.  J.,  C.  P.  202). 

The  burden  of  the  easement  must  not  be  increased,  as  for 
example,  by  using  a  horse-way  as  a  carriage-way,  or  a  foot- 
way as  a  horse-way,  or  by  using  a  way  or  watercourse  for 
purposes  for  which  it  was  not  granted  or  intended  (1  Ch.D. 
362 ;  10  Ch.  582—586;  10  Q.  B.  188,  2  Q.  B.  630  ;  17  Eq. 
158;  2  Ex.  285;  2  C.  P.  577). 

The  coijrt  will  relieve  both  in  respect  of  artificial  streams 
as  well  as  of  rivers  (navigable  and  otherwise),  and  other 
natural  streams  (1  Ap.  662  ;  10  Ex.  59 ;  8  Ex.  107),  even 
though  underground  (32  L.  J.,  Q.  B.  231 ;  2  Ch.  349;  2  Eq. 
72),  and  although  Chasemore  v.  Richards  (7  H.  L.  C.  346) 
holds  that  there  is  no  remedy  for  draining  off  mere  under- 
ground springs,  there  is,  if  they  have  a  defined  course  (6  Ch. 
483);  and  a  riparian  proprietor  has  no  right  to  draw  off  any 
large  quantity  of  water,  but  only  such  as  is  necessary  for  his  use 
and  ordinary  purposes  (6  Ch.  572);  he  has,  whether  the  stream 
is  navigable  or  not,  a  right  of  unobstructive  access  to  his 
land  and  premises  ( 1  Ap.  662) ;  and  see  further  as  to  his  rights, 
2  Ch.  478  ;  2  Ex.  1 ;  and  as  to  tidal  streams,  1  Ap.  662 ; 
7  Eq.  377  ;  1  Sc.  Ap.  60. 

VII.  Injunctions  will  also  be  granted  against  brick  burn- 
ing [2,1  L.  J.,  Eq.  892;  31  L.  J.,  Q.  B.  286  ;  also  against 
smoke,  noxious  vapours  (3  Eq.408) ;  noise  (4  Ch.  388);  play- 
ing a  brass  band  and  collecting  a  noisy  crowd  (5  Eq.  25)  ; 
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ringing  bells  (2  S.,  N.  S.  133 ;  3  Barn.  &  Ad.  184) ;  impro- 
perly keeping  horses  (2  Ch.  D.  692  ;  8  Ex.  467)  ;  and  as  to 
nuisances  generally,  9  Ch.  705  ;  20  Eq.  544,  626  ;  D.  C.  P. 
1486,  1487. 

Also  against  damaging  buildings  or  the  surface  of  land  by 
mining  (4  H.  L.  377 ;  2  H.  L.  So.  286  ;  10  Ch.  394 ;  7 
Q.  B.  716  ;  4  Eq.  613)  ;  against  gas  or  other  companies  for 
breaking  up  the  streets  for  the  laying  of  their  pipes  (4  Ch.  71; 
6  Eq.  282  ;  30  B.  287 ;  2  B.  &  S.  647). 

Although  the  owner  or  occupier  of  land  may  be  liable 
for  the  continuing  of  a  nuisance  created  by  another  with  his 
permission,  he  has  been  held  not  to  be  civilly  liable  for 
committing  a  nuisance  which  a  stranger  creates,  provided 
he  allows  its  removal  (4  C.  P.  198  ;  10  C.  P.  658  ;  8  C.  P. 
401) ;.  although  in  2  Ch.  D.  692,  he  was  held  liable  for 
simply  allowing  the  nuisance. 

If  a  person  for  his  own  purposes  brings  on  his  lands  and 
collects  and  keeps  there  any  thing  (as,  for  example,  water) 
likely  to  do  mischief  if  it  escapes,  he  must  keep  it  at  his 
peril;  if  he  does  not  do  so,  he  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence;  but  he  can 
excuse  himself  by  showing  that  the  escape  was  owing  to  the 
plaintiff's  default  or  the  consequence  of  vis  rnq^or,  or  the 
act  of  God  (1  Ex.  279;  3  H.  L,  330;  4  Ex.  D.  1). 

VIII.  The  interests  of  an  inventor  or  an  author  in  his 
patents  and  copyrights  will  also  frequently  be  protected  by 
injunction,  on  the  ground  that  there  was  no  complete  remedy 
at  law,  or  power  of  restraining  future  infringements  (D.  C.  P. 
1491). 

"With  respect  both  to  patents  and  copyrights,  when  the 
legal  title  appears  on  the  record,  and  has  been  either  directly 
established  by  decision  or  by  uninterrupted  usage  and  pos- 
session, the  injunction  wiU  generally  be  granted  at  once;  but 
in  other  cases,  if  the  title  is  denied,  equity  generally  requires 
it  to  be  first  established,  obliging  the  defendant  to  keep  in 
the  meantime  an  account  of  his  dealings  and  profits  respect- 
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ing  the  matter  in  question ;  even  after  the  expiration  of  a 
patent,  the  sale  of  articles  manufactured  during  the  con- 
tinuance, and  in  violation,  of  the  patent  will  be  restrained 
(D.  C.  P.  1489 ;    Sto.  930—934). 

A  patent,  to  be  good,  must  be  of  something  new  and 
useful,  and  must  be  fully  and  fairly  described  in  the 
specification,  and  not  claim  too  much ;  it  may  be  either  of 
a  new  thing  altogether,  or  only  of  an  addition,  or  a  new 
combination  of  old  things,  as  baskets  manufactured  in  a  new 
way,  or  old  contrivances  made  into  a  new  kind  of  machine 
for  making  bricks,  or  for  "  loom- weaving  "  (1  Ap.  C.  574; 
16  Eq.  117;  7  Ch.  570;  5  H.  L.  205;  5  Ch.  38);  and  the 
fact  that  it  is  an  addition  to  an  existing  patent  is  immaterial 
(7  J.  &  B.  481) ;  but  it  has  been  doubted  whether  something 
merely  ornamental  can  be  the  subject  of  a  patent  (34  L.  J., 
Eq.  538),  and  it  seems  that  a  patent  for  a  combination  of 
several  improvements  is  not  infringed  by  using  some  only 
(10  Ch.  667). 

The  acts  of  15  &  16  Vict.  c.  83,  and  16  &  17  Vict.  cc.  5, 
115,  regulate  the  mode  of  obtaining  patents;  and  by  the 
42nd  section  of  the  first  act,  courts  of  common  law  were 
empowered  in  any  action  for  infringement  of  a  patent  to 
make  such  order  for  an  injunction,  inspection,  or  account, 
and  to  give  such  direction  respecting  the  proceedings  as 
might  seem  fit ;  and  now  under  the  Judicature  Acts  aU  the 
various  branches  of  the  High  Court  have  those  powers ;  see 
20  Eq.  511,  and  also  19  Eq.  90,  and  1  N.  E.  308,  as  to 
inspecting  the  works  where  the  articles  are  used  or  manu- 
factured. 

There  are  also  the  acts  of  5  &  6  Vict.  c.  100 ;  6  &  7  Vict. 
c.  65;  13  &  14  Vict.  c.  104;  21  &  22  Vict.  c.  70;  24  &  25 
Vict.  c.  73;  38  &  39  Vict,  c.  93,  called  the  Copyright 
Designs  Acts,  and  other  acts  for  giving  inventors,  on  the 
registry  of  their  designs,  certain  rights  of  three  years,  twelve 
and  nine  calendar  months  and  otherwise  as  to  the  kind  of 
design ;  and  see  hereon  2  H.  L.  380  ;  6  Ch.  418. 

Although  an  assignment  of  a  patent  must  under  15  &  16 
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Vict.  c.  83,  s.  35,  be,  as  against  or  in  respect  of  infringers, 
registered,  it  need  not,  as  against  the  assignor  or  his  licensee 
with  notice  (10  Eq.  509)  ;  and  a  licensee  cannot  dispute  the 
validity  of  the  patent  (32  L.  J.,  Eq.  617).  Leaving  a 
provisional  specification  will  not  prevent  another  from  doing 
so,  and  first  obtaining  the  patent  (8  Ch.  60 ;  4  Ch.  577). 

A  patented  article  cannot  be  made  abroad  and  then  sold 
in  this  country  (9  Eq.  217),  and  not  only  is  a  buying  and 
selling  in  this  country  an  infringement  (5  Ex.  37),  but  the 
mere  arrival  and  resting  here  is  suflBcient  to  give  the  court 
jurisdiction  (34  L.  J.,  Eq.  537);  as  to  the  liability  of 
consignees  of  articles  improperly  marked,  12  Eq.  140,  and 
as  to  the  position  of  persons  threatening  proceedings  for 
piracy,  see  18  Eq.  330,  and  13  Eq.  355. 

The  crown,  as  weU  as  its  officers,  agents,  and  servants, 
and  contractors  when  agents,  can  use  the  patent  for  the  use 
of  the  crown  without  payment  (1  Q.  B.  D.  384),  but  not 
contractors  who  are  neither  agents  nor  servants  (1  Ap. 
632). 

With  respect  to  copyright  where  the  work  is  of  a  clearly 
irreligious,  immoral,  libellous,  or  obscene  character,  or  has 
been  published  as  a  translation  of  some  eminent  writer  when 
it  is  not,  equity  will  affi)rd  no  relief  (D.  C.  P.  1493). 

Frequently  there  is  considerable  difficulty  in  saying 
whether  there  is  a  piracy  or  not,  for  it  is  allowable  to  make 
a  bond  fide  extract,  quotation  or  abridgment,  or  a  bona  fide 
use  of  common  materials  in  the  composition  of  another  book, 
and,  in  fact,  the  majority  of  books  are  compiled  by  gleaning 
from  other  works  on  the  same  subjects,  and  abridgmentSj 
when  fairly  and  properly  made,  really  constitute  new  works. 
An  unfair  or  fraudulent  use,  however,  of  another's  labours 
must  not  be  made,  and  the  court  wiU  either  take  upon  itself 
the  examination  of  the  original  work  and  the  one  alleged  to 
be  pirated,  or  cause  the  matter  to  be  inquired  into  by  the 
chief  clerk  or  otherwise. 

Where  the  piracy  is  very  small,  no  injunction  will  be 
granted;  but  if  it  extends  to  any  considerable  portion  of  the 


374  INJDNCTION— PATENT  AND  COPtEIGHT. 

work,  an  injunction  will  be  granted  against  the  particular 
portions  of  the  work  which  are  thus  objectionable,  or  if  they 
cannot  be  separated,  against  the  whole  work  (D.  C.  P.  1492; 
Sto.  935,  936). 

The  copyright  may  be  of  only  part  of  a  book  (6  Eq.  416), 
and  there  may  be  an  infringement  of  an  illustrated  or  other 
catalogue  (14  Eq.  407;  32  L.  J.,  Eq.  771),  and  even  of  a 
directory  (5  Ch.  279;  7  Eq.  34;  1  Eq.  697),  or  the  title  of  a 
work,  as  "  The  Birthday  Scripture  Text  Book"  (14  Eq.  431); 
but  of  course  the  infringement  must  be  in  something  material 
(5  Ch.  250)  ;  and  see  8  Ex.  1,  as  to  copying  pictures. 

It  was  thought  that  under  the  statute  of  8  Ann.  c.  19,  an 
assignment  of  copyright  must  be  attested  by  two  witnesses, 
but  it  has  since  been  held  otherwise,  and  that  a  writing  even 
without  any  attestation  is  suflScient  (31  L.  J.,  Ex.  19, 
353  ) ;  assignments,  however,  even  of  a  "map"  (6  Ch.  346) 
must  be  duly  entered  in  the  register  at  Stationers'  Hall,  and 
will  be  invalidated  by  erroneous  entries,  and  the  day  of 
publication  must,  it  seems,  be  stated  (7  Eq.  270). 

An  assignor  of  his  copyright  may,  it  seems,  sell  the  copies 
he  had  on  hand  at  the  time  of  the  assignment  (7  Eq.  418). 

There  seems  to  be  no  copyright  at  common  law,  but  it  is 
now  determined  that  a  foreign  author,  if  resident  here  or  in 
the  British  colonies  or  Queen's  dominions  (3  H.  L.  100 ; 
1  Ch.  42),  can,  as  well  as  his  assigns,  have  a  copyright  in 
this  country,  provided  the  work  has  been  first  published  here, 
and  such  foreigner's  country  is  at  peace  with  ours  {Boosey  v. 
Jeffries,  20  L.  J.,  Ex.  354) ;  but  it  seems  questionable 
whether  a  foreigner  not  so  resident  can  have  a  copyright 
except  under  the  International  Copyright  Acts,  and  a  person 
(whether  a  foreigner  or  not)  who  first  publishes  abroad  has 
no  right  here  except  he  brings  himself  within  these  acts  (3 
Q.  B.  223;  33  L.  J.,  Eq.  39). 

By  the  International  Copyright  Act  (7  Vict.  c.  12),  the 
Queen  by  order  in  council  may  direct  that  authors  of  works 
first  published  abroad  shall  have  a  copyright  therein  within 
any  of  her  dominions  for  such  period  as  she  considers  proper. 
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not  exceeding  the  usual  time  of  copyright  in  this  kingdom. 
And  a  convention  has  been  concluded  between  this  country 
and  France  respecting  the  works  of  the  respective  nations, 
■which  was  partially  carried  into  effect  by  an  order  under  the 
above  act,  and  further  authorized  by  the  act  of  15  Vict.  c.  12, 
amended  by  38  Vict.  c.  12. 

Although  copyright  does  not  prevent  persons  from  reading, 
singing,  or  quoting  the  book  or  matter  in  public  or  making 
and  representing  a  drama  from  a  novel,  it  prevents  them 
from  printing  and  circulating  any  substantial  part  of  the 
work  in  which  there  is  copyright  (10  C.  P.  572 ;  9  Q.  B. 
523;  32  L.  J.,  Eq.  535;  2  C.  P.  D.  42). 

A  publisher  has,  it  seems,  no  right  to  stay  another  publica- 
tion until  his  edition  is  sold  out,  unless  an  agreement  to 
that  effect  has  been  entered  into  (18  Eq.  497). 

The  copyright  will  not  be  fully  protected  unless  there  has 
been  a  proper  registration  under  the  act  (7  Eq.  270 ;  3  Q.  B. 
223;  2  Q.  B.  340),  except  in  case  of  newspapers  (9  Eq. 
324). 

The  registration  of  the  proprietor's  trading  name  is 
sufficient  (15  Eq.  104).  The  right  of  representing  may,  it 
seems,  be  assigned  without  deed  or  registry  (33  L.  J.,  Q.  B. 
1572;  33  L.  J.,  Q.  B.  319) 

The  5  &  6  Vict.  c.  45,  Is  now  the  principal  copyright 
act,  and  by  its  third  section  the  copyright  as  to  books  and 
writings  published  since  the  1st  July,  1842,  If  so  published 
In  the  author's  lifetime,  is  for  his  life  and  seven  years,  or 
forty-two  years,, whichever  is  the  longest;  and  if  published 
after  the  author's  death,  then  for  forty-two  years ;  the  fourth 
section  applies  to  publications  before  the  1st  July,  1842,  and 
see  7  &  8  Vict.  c.  12,  and  15  &  16  Vict.  c.  12. 

A  copy  of  a  work  when  published  Is  to  be  delivered  to 
the  British  Museum  within  one  calendar  month  If  published 
within  the  biUs  of  mortality,  and  six  calendar  months  if  be- 
yond and  within  the  United  Kingdom,  and  twelve  calendar 
months  if  In  any  other  part  of  the  Queen's  dominions ;  and 
four  copies  within  one  lunar  month  after  a  demand  made 
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(which  may  be  within  twelve  lunar  months)  to  the  Stationers' 
Hall  for  the  following  libraries,  namely,  the  Bodleian  library 
at  Oxford,  the  public  library  at  Cambridge,  the  Edinburgh 
library,  and  the  Dublin(Bect.  6  to  10). 

Proprietors  of  Cyclopcedias  and  Periodicals  are  given  a 
copyright  of  twenty-eight  years  in  articles  published  therein, 
and  the  remaining  period  of  regular  copyright  is  given  the 
authors  (sect.  18;  4  Ch.  D.  163). 

Provisions  are  also  made  as  to  lectures  by  5  &  6  Will.  IV. 
c.  65;  as  to  dramatic  and  musical  pieces  by  3  &  4  WiU.  IV. 
c.  15,  and  5  &  6  Vict.  c.  45,  s.  21;  as  to  prints  and  engravings 
by  8  Geo.  II.  c.  13;  7  Geo.  III.  c.  38;  17  Geo.  III.  c.  57, 
and  6  &  7  Will.  IV.  c.  59,  giving  a  twenty-eight  years' 
copyright;  and  by  the  25  &  26  Vict,  c,  68,  protection  is  given 
to  paintings,  drawings,  and  photographs  ;  and  it  seems  that 
an  assign  who  is  duly  registered  has  a  good  title,  although 
the  author  has  not  (4  Q.  B.  715). 

Under  the  38  Geo.  III.  c.  71,  and  54  Geo.  III.  c.  56, 
sculptors  and  others  are  given  a  right  in  respect  of  their 
sculptures  and  casts  for  fourteen  years,  with  a  further  period 
of  fourteen  years  if  alive  at  the  end  of  the  first  period. 

The  statutes  of  8  &  9  Vict.  c.  93,  and  10  &  I'l  Vict.  c.  95, 
as  to  the  importation  of  works  and  their  protection  in  the 
colonies,  and  of  14  &  15  Vict.  c.  8,  as  to  inventions  placed 
in  the  Exhibition  of  the  Works  of  Industry  of  aU  Nations, 
may  also  here  be  noticed. 

The  publication  of  manuscript  treatises  or  private  letters, 
whether,  it  seems,  of  a  literary  character  or  not,  if  attempted 
to  be  published  without  the  author's  consent,  wiU  also  be  re- 
strained by  injunction. 

The  writer  of  a  letter  has  a  joint  property  in  it  with  the 
person  to  whom  it  is  addressed,  and  the  receiver  has  only 
a  qualified  property ;  it  is  a  gift  to  him  for  the  purpose 
of  reading,  and  sometimes  also  for  keeping ;  but  ultra  the 
purposes  for  which  it  is  sent,  the  property  of  the  letter  remains 
in  the  sender,  and  it  cannot  be  published  without  his  consent 
(D.  C.  P.  1496 ;  Sto.  944—948).    The  receiver  can,  it  seems. 
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if  it  is  taken  away  by  the  sender,  recover  it  from  him  (31 
L.  J.,  C.  P.  4);  and  if  the  judge  thinks  proper,  the  receiver 
must  produce  it,  2  Ch.  447 ;  7  B.  354,  and  6  Q.  B.  242, 
where  letters  relating  to  a  breach  of  promise  were  ordered  to 
be  produced. 

IX.  The  infringement  of  trade  marks  also  \^dll  be 
stayed  by  injunction,  and  at  once,  if  the  legal  title  is  clear  or 
has  been  determined ;  but  if  not,  the  case  will  be  tried  either 
by  the  judge  or  by  an  issue  before  a  jury,  and  an  injunction 
awarded  or  not  according  to  the  result. 

Trade  marks  are,  it  seems,  property,  and  an  injunction 
will  in  equity  be  granted  even  agaiast  a  person  innocently 
using  another's  trade  mark  (3  M.  &  C.  338  ;  28  L.  J.  356); 
and  trade  marks  of  a  partnership  business  are  part  of  the 
partnership  property,  and  saleable  as  part  of  the  goodwill 
thereof  (33  L.  J.,  Eq.  200—206).  The  general  ground  of 
relief,  however,  in  equity  was  that  the  using  of  another's 
trade  mark  was  a  fraiid  as  tending  to  mislead;  the  principle 
in  these  cases  being,  as  stated  by  Lord  Langdale  in  Croft  v. 
Day  (7  B.  88),  "  that  no  man  has  a  right  to  sell  his  own 
goods  as  the  goods  of  another.  You  may  express  the  same 
principle  in  a  different  form,  and  say  that  no  man  has  a  right 
to  dress  himself  in  colours,  or  adopt  and  bear  symbols,  to  which 
he  has  no  peculiar  or  exclusive  right,  and  thereby  personate 
another  person  for  the  purpose  of  inducing  the  public  to 
suppose  either  that  he  is  that  person  or  that  he  is  connected 
with  and  selling  the  manufacture  of  such  other  person,  while 
he  is  reaUy  selling  his  own.  It  is  perfectly  manifest,  that  to 
do  these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud." 

The  legislature  has  also,  by  the  25  &  26  Vict.  c.  88,  and 
38  &  39  Vict,  c.  91,  the  Merchandise  Marks  Acts,  1862, 1875, 
enabled  the  registration  of  trade  marks,  and  given  protection 
and  modes  of  relief  in  respect  thereof. 

The  name  of  a  person  or  place,  and  even  initials,  and,  in 
fact,  any  mark  or  device  can  be  a  good  trade  mark  (7  Ch. 
611 ;  11  Eq.  446  ;  14  Eq.  542);  and  the  first  section  of  the 
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Merchandise  Marks  Act,  1862,  enacts  that  the  word  "  mark" 
shall  include  any  name,  signature,  word,  letter,  device, 
emblem,  figure,  sign,  seal,  stamp,  diagram,  label,  ticket,  or 
other  mark  of  any  other  description;  and  the  expression 
"  trade  mark"  shall  include  any  and  every  such  name,  signa- 
ture, word,  letter,  device,  emblem,  figure,  sign,  seal,  stamp, 
diagram,  label,  ticket  or  other  mark  as  aforesaid  lawfully  used 
by  any  person  to  denote '  any  chattel,  or  (in  Scotland)  any 
article  of  trade,  manufacture,  or  merchandise,  to  be  an 
article  or  thing  of  manufacture,  workmanship,  production,  or 
merchandise  of  such  person,  or  to  be  an  article  or  thing  of 
any  peculiar  or  particular  description  made  or  sold  by  such 
person,  and  shall  also  include  any  name,  signature,  word, 
letter,  number,  figure,  mark,  or  sign,  which,  in  pursuance  of 
any  statutes  in  force  relating  to  registered  designs,  is  to  be 
put  or  placed  upon  or  attached  to  any  chattel  or  article  during 
the  existence  or  continuance  of  any  copyright  or  other  sole 
right  acquired  under  the  provisions  of  such  statutes. 

The  word  or  mark,  however,  must  not  have  become  publici 
juris,  so  as  to'  have  ceased  to  be  the  plaintiff's  trade  mark,  as 
the  word  "  Wellington"  when  applied  to  boots  is  descriptive, 
not  of  any  particular  manufacturer's  boot,  but  to  a  particular 
kind  of  boot  (7  Ch.  623) ;  and  so  a  word  or  mark  which  has 
been  used  in  respect  of  a  particular  kind  of  article,  as  thread, 
could  not  be  claimed  generally,  or  in  respect  of  articles  of  a 
different  kind  (1  Eq,  518). 

Although  the  sale  of  the  goodwill  of  a  business,  with  a 
right  to  use  the  firm's  name,  wiU  not,  without  an  agreement 
for  the  purpose,'  prevent  the  partners  or  vendors  from  carry- 
ing on  busiijess  in  the  same  name  if  it  is  their  own,  an  in- 
junction will  be  granted  to  prevent  the  vendors  setting  up 
and,  representing  their  business  as  the  old  one,  or  canvassing 
and  soliciting  the  old  customers  (8  Ch.  91 ;  13  Eq.  322;  28 
L.  J.,  Eq.  841), 

Irrespective  also  of  any  question  of  trade  mark,  parties 
will  not  be  allowed  to  represent  that  their  business  is  that,  or 
the  things  they  sell  are  those,  of  another,  or  to  make  any 
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fraudulent  representation  of  that  kind  (5  H.  L.  508 ;  19  Eq. 
207). 

X.  An  injunction  also  will  be  granted  against  the  use  of 
that  which  has  been  obtained  surreptitiously,  or  in  breach  of 
confidence  or  good  faith  ;  thus,  a  late  partner  was  restrained 
from  compounding  and  selling  a  medicine  (though  unpa- 
tented), and  using  the  secrets  of  a  firm,  the  knowledge 
whereof  such  partner  had  obtained  surreptitiously  and  in 
breach  of  confidence  and  good  faith  (20  L.  J.,  Eq.  513  ;  21 
L.  J.  248). 

So  also  against  clerks  and  others  giving  information  re- 
specting matters  (other  than  fi-auds  and  crimes)  coming  to 
their  knowledge  in  their  employment  (26  L.  J.,  Eq.  113). 

XI.  Injunctions  also  are  granted  to  restrain  the  breach 
of  agreements  or  covenants,  and  they  wiU  be  granted  with 
respect  to  real  property,  notwithstanding  the  covenant  does 
not  run  vrith  the  land  (1  Ch.  463;  2  Ph.  774);  against  a 
tenant  from  selling  spirits,  or  a  person  not  taking  beer  from 
a  brewer  or  other  person  (4  Ch.  654  ;  9  Eq.  26,  674—678  ; 
7  Eq.  523),  against  a  railway  not  stopping  its  trains  (7  Ch. 
409;  5  Ch.  525  ;  17  Eq.  561  ;  2  Ph.  44),  against  companies 
improperly  taking  land  (16  Eq.  524—636  ;  1  H.  L.  34  ;  33 
L.  J.,  Eq.  311),  against  improperly  proceeding  before  magis- 
trates to  pull  down  houses  (7  Ch.  597). 

They  will  also  be  granted  to  restrain  the  improper  negotia- 
tion or  endorsement  of  or  dealing  with  bills  of  exchange  and 
other  negotiable  instruments,  or  applying  moneys  impro- 
perly (10  Eq.  152) ;  and  if  a  deed  or  other  document  is  im- 
properly filled  up,  an  injunction  would  be  granted  against  its 
registration  or  use  (28  L.  J.  285) ;  also  against  actors,  singers, 
and  servants  improperly  engaging  themselves  to  and  acting 
for  or  giving  their  services  to  others  (22  L.  J.,  Q.  B.  463); 
a  person  being  liable  for  enticing  away  a  servant,  if  there  is 
a  contract  or  an  actual  service  (5  C.  P.  247 ;  2  C.  P.  615). 
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XII.  Injunctions  are  also  sometimes  granted  to  prevent 
the  setting  up  of  a  title,  which  may  prevent  the  fair  trial  of  a 
right  at  law,  or  otherwise,  as  that  of  a  term  of  years  or  other 
interest  in  a  trustee,  mortgagee,  or  lessee  (Mad.  220). 

Also  to  prevent  a  presentation  or  institution  to  a  living 
(9  Sim.  326),  to  protect  a  chattel  till  the  right  to  its  ownership 
is  tried,  to  stay  the  dissolution  of  certain  partnerships,  to  re- 
strain a  partner  from  accepting  and  signing  notes  and  bills  in 
the  name  of  the  partnership,  to  restrain  a  partner  from  dispos- 
ing of  the  joint-stock  after  the  decease  of  his  co-partner,  to 
prevent  an  attorney  from  leaving  his  client  and  acting  far  the 
opposite  party,  to  restrain  parties  from  improperly  dealing 
with  property  in  their  hands,  and  in  many  other  cases  (Mad. 
222  et  seq.). 

Equity  also  frequently  grants  injunctions  for  enforcing  its 
own  orders  and  decrees  (Sto.  958),  and  also  grants  stop  and 
other  orders  restraining  the  transfer  or  payment  out  of  court 
of  frinds  or  moneys  which  are  in  court  or  under  its  control. 
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CHAPTEE  II. 

NE  EXEAT  REGNO  AND  SUPPLICAVIT. 

The  writ  ne  exeat  regno  is  used  by  the  court  of  equity  for 
the  purpose  of  preventing  persons  from  leaving  the  kingdom. 
It  is  a  high  prerogp,tive  writ,  and  was  originally  applicable 
only  to  state  purposes,  but  was  afterwards  extended  to  private 
transactions,  and  is  now  chiefly  used  therein  ;  it  is,  however, 
applied  with  great  caution,  and  generally  only  after  an 
action  has  been  commenced  (Stoi  1465 — 1467;  D.  C.  P. 
1548). 

As  it  is  considered  the  equitable  mode  of  compelling  a 
defendant  who  is  about  leaving  the  country  to  give  bail,  it 
will  not,  as  a  general  rule,  be  grailted,  except  in  cases  of 
equitable  claims  and  debts ;  for  where  the  debt  is  legal  the 
proper  mode  of  proceeding  is  at  common  law,  where  gene- 
rally a  capias  could  have  been  obtained  for  a  similar  purpose. 

To  this  rule,  however,  there  were  two  exceptions  ;  first, 
where  alimony  had  been  decreed  by  the  Spiritual  or  Divorce 
Court  and  no  appeal  entered,  as  such  court  could  not  take 
proper  bail  or  security,  equity  lent  assistance  to  the  woman, 
when  the  husband  was  about  to  quit  the  country;  and, 
secondly,  where,  in  some  equitable  proceedings,  there  was  an 
admitted  balance  due  from  the  defendant  to  the  plaintiff,  and 
the  latter  claimed  a  larger  sum,  the  court  issued  the  writ. 
This,  however,  is  perhaps  hardly  an  exception,  for  by  the 
proceedings  being  in  equity,  the  claim  must -necessarily  have 
been  one  over  which  the  court  had  cognizance,  although  not 
exclusively,  but  only  concurrently  with  law  (D.  C.  P.  1548  et 
seq.  ;  Sto.  1470  et  seq.). 

This  writ  will  not  be  issued  without  the  demand  is  certain 
in  its  nature,  and  pecuniary,  and  actually  due  and  payable. 
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and  not  contingent  or  future ;  but  if  the  right  is  vested,  a  di- 
vesting clause  will  not  prevent  the  writ  from  issuing ;  there- 
fore, an  infant  who  was  entitled  on  the  death  of  his  mother, 
subject  to  a  divesting  clause  on  dying  under  twenty-one,  was 
on  the  trustee  selling  out  the  ftmd  held  entitled  to  this  writ 
(29  L.  J.,  Eq.  667  ;  I'Cr.  &  Sm.  75). 

A  surety  also,  even  before  paying  the  amount  for  which  he 
is  liable,  can  obtain  the  writ  (3  Swanst.  368,  n.). 

The  plaintiflf  must  be  in  a  situation  to  swear  positively 
that  a  certain  sum  is  due,  or  in  some  other  manner  to  point 
out  to  the  court  the  sum  to  be  marked  on  the  writ  (D.  C.  P. 
1551),  except  in  the  case  of  a  suit  for  an  account,  in  which 
it  has  been  laid  down  that  it  will  be  sufficient  for  the  plaintiff 
to  swear  that,  according  to  the  best  of  his  belief,  a  balance  of 
some  particular  sum  (stating  it),  at  the  least,  would  be  found 
justly  due  to  him,  if  the  account  was  taken  (D.  C.  P.  1551 ; 
Sto.  1474) ;  but  the  Master  of  the  EoUs,  in  Thompson  v. 
Smith  (34  L.  J.,  Eq.  412),  said  that  was  insufficient,  unless 
there  was  some  admission  of  indebtedness. 

This  writ  was  originally  applied  only  to  persons  domiciled 
in  this  country ;  but  it  has  long  been  settled  that  if  a  man 
living  in  Scotland  or  Ireland,  or  in  our  colonies,  or  in  other 
parts  of  our  dominions  or  abroad,  comes  here,  the  writ  of  ne 
exeat  regno  may  issue  against  him,  although  he  comes  here 
for  a  particular  purpose  only,  and  intends  to  return  imme- 
diately. 

It  seems,  also,  that  the  writ  wOl  be  granted  where  the 
plaintiff  is  an  Englishman  and  the  defendant  a  foreigner ;  but 
whether  it  can  be  granted  where  the  plaintiff  and  defendant 
are  both  foreigners,  and  the  debt  was  contracted  in  their  own 
country,  appears  to  be  doubtftd,  although,  if  the  question  is 
between  two  foreigners,  but  the  subject-matter  has  arisen  in 
this  country,  the  writ  will  be  granted.  The  writ,  however, 
win  not  be  issued  where  the  plaintiff  resides  abroad  (D.  C.  P. 
1552). 

In  order  to  enable  the  party  against  whom  the  writ  is 
issued  to  at  once  see  on  what  grounds  it  was  directed  to 
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issue,  the  applicant  should  be  ready  to  give  such  party  a 
copy  of  the  affidavit  immediately  on  application  (Ord.  V. 
r.  10  of  Eules  as  to  Costs,  12th  August,  1875). 

Formerly,  the  court  was  in  the  habit  also  of  issuing  another 
writ,  called  a  writ  of  supplicavit,  for  the  purpose  of  restrain- 
ing a  breach  of  the  peace,  which  required  the  party  against 
whom  it  issued  to  find  sureties  to  keep  the  peace,  as,  for 
example,  a  husband  to  keep  the  peace  towards  his  wife. 
This  writ,  however,  is  now  seldom  granted,  in  consequence 
of  thpre  being  an  adequate  remedy  at  common  law  (Sto. 
1476),  and  before  nj^igistrates  by  binding  over  the  parties  to 
keep  the  peace. 

Equity  also  carries  out  its  own  oi^ders  by  enjoining  parties 
to  quit,  deliver  up  or  continue  the  possession  of  property, 
and  by  following  up  such  injunction  by  a  writ  of  assistance 
(Sto.  958)  and  attachment  against  any  persons  who  disobey 
such  orders. 

The  decrees  and  orders  of  equity  can  also  be  enforced  by 
sequestration,  and  by  writs  of  ^.  fa.  and  elegit ;  and  also,  in 
cases  where  imprisonment  for  debt  has  not  been  abolished,  by 
commitment  (W.  Pr.  274—277;  D.  C.  P.  926). 

By  the  32  &  33  Vict.  c.  62,  such  commitment  was  only 
to  take  place  for  (1)  Penalties;  (2)  Sums  recoverable 
summarily  before  justices ;  (3)  Sums  in  the  possession  or 
imder  the  control  of  trustees  or  persons  acting  in  a  fiduciary 
capacity  (10  Ch.  76,  660;  6  Ch.  152);  (4)  Costs  against 
solicitors  for  misconduct,  or  payments  by  them  as  officers 
of  the  court  (10  Ch.  65  ;  9  Eq.  147);  (5)  Salaries  or  other 
income  ordered  to  be  paid  by  bankrupts;  (6)  Payments 
under  special  orders  (10  Ch.  655 ;   16  Eq.  327  ;  10  Eq.  53). 


■(     384     ) 


CHAPTER  III. 

PAYMENT  OF  MONEY  INTO  COUET,  AND  RECEIVERS. 

Equity  in  many  cases  aflfords  protection  by  ordering  money, 
funds  or  securities  to  be  paid  or  transferred  into  court,  and 
in  others  by  directing  it  to  be  paid  or  transferred  over  to  the 
party  entitled,  or  to  be  properly  secured  (D.  C.  P.  1619), 
and  in  other  cases  by  appointing  receivers  (Id.  1563). 

I.  The  order  to  pay  or  transfer  into  court  is  generally 
made  pending  the  proceedings  in  a  suit,  in  order  that  money 
or  property  may  be  secured  until  the  decree,  and  then  pro- 
perly-paid or  transferred  to,  or  divided  amongst,  those  really 
entitled. 

It  is  most  frequently  made  in  respect  of  moneys  which  are 
in  the  possession  of  parties  as  trustees, enecatars,  or  administra^ 
tors  (D.  C.  P.  1620) ;  and  when  it  appears  from  their  answers, 
affidavits,  or  admissions,  or  otherwise,  that  they  have  moneys 
in  their  hands  or  in  their  power  which  are  not  properly  in  vested  j 
or  they  have  investments  which  the  court  considers  ought  to 
be  brought  into  court,  an  order  for  that  purpose  wiU  be  made 
even  on  an  interlocutory  application  (32  L.  J.,  Eq.  813); 
and  although  some  of  the  parties  interested  are  out  of  the 
jurisdiction  (7  Ch.  551) ;  but,  as  a  general  rule,  the  plaintiff's 
title  must  be  clear  (2  Ch.  449) ;  and  now  under  the  Judi- 
cature Acts  and  the  Orders  connected  therewith,  particularly^ 
(Ords.  XL.  r.  11 ;  LII.  r.  1,  &c.),  great  power  is  given  to  the 
court  of  making  orders  of  the  kind;  the  Ist  rule  of  Order  LII. 
even  enabling  the  amount  in  dispute  to  be  ordered  into  court 
or  otherwise  secured  (W.  Pr.  47,  132). 

By  the  acts  of  10  &  11  Vict.  c.  96,  and  12  &  13  Vict. 
c.  74,  great  facilities  are  given  to  trustees  and  others  in  those 
situations,  enabling  them  to  free  themselves  of  liability  by 
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paying  and  transferring  moneys  and  funds  in  their  hands  or 
power  into  the  Court  of  Chancery,  and  allowing  questions 
respecting  the  rights  of  the  parties  interested  to  be  decided  on 
summary  applications;  and  the. benefits  of  the  act  can,  by 
the  amendment  act,  be  obtained  by  the  majority  of  the  .trus- 
tees or  others  in  their  position  when  the  concurrence  of  all 
cannot  be  obtained;  and  although  these  acts  do  not  extend  to 
moneys  in  respect  of  which  there  is  no  trust,  such  as  policy 
moneys  not  held  upon  or  subject  to  any  trust,  any  moneys  it 
seems  may,  under  the  Judicature  Acts,  be  now  paid  into 
coiui;  (1  Ch.  D.  611). 

A  stakeholder  could,  it  seems,  even  before  these  acts,  pay 
money  into  court  (34  L.  J.,  Eq.  554). 

The  purchase-moneys  of  property  sold  under  the  decree  of 
the  court  are  also  generally  paid  into  court,  but  orders  for 
euch  purpose  will  not  usually  be  made  imtil  the  title  has  been 
accepted.  In  special  cases,  however,  with  the  consent  of  the 
parties,  the  court  can  and  will  sometimes  so  direct,  although 
the  title  has  not  been  accepted  (17  L.  J.,  Eq.  8;  18  L.  J., 
Eq.  157).  And  in  cases  of  sales  not  under  a  decree,  similar 
orders  are  in  some  cases  made  against  purchasers  who  are  in 
possession  of  the  purchased  property  (D.  C.  P.  1623). 

Eailway  companies  in  possession  of  lands  which  they  have 
not  paid  for  wiU  also  in  many  cases,  and  even  before  decree 
or  judgment,  be  ordered  to  pay  their  purchase-money  into 
court  (2  Ch.  102,  442;  34  L.  J.  597;  3  Eq.  171). 

In  cases  oi partnership  suits,  also,  orders  for  a  like  purpose 
are  often  made,  as  weU  as  in  numerous  other  cases,  especially 
in  those  in  which  the  court  can  exercise  a  discretion  as  to 
giving  or  withholding  the  required  relief;  for  there  the  judge 
will  often  decline  to  interfere  without  the  applicant  wiU  first 
bring  the  amount  in  dispute,  or  some  specified  sum,  into  court 
to  abide  the  event;  and  under  the  railway  and  other  com- 
panies acts,  moneys  are  also  frequently  paid  into  court. 

If  the  payment  into  court  is  made  on  an  interlocutory  ap- 
plication, it  does  not  alter  the  rights  of  the  persons  interested 
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therein,  and  therefore  an  executor's  right  of  retainer  would 
not  be  prejudiced  by  such  a  payment  (D.  C.  P.  1628). 

II.  Besides  the  protection  which  the  court  so  frequently 
affords  in  the  different  modes  previously  pointed  out,  it 
forther  exercises  its  protective  powers  for  the  prevention  of 
anticipated  wrong  or  loss,  by  appointing  an  indifferent  person, 
called  a  receiver,  to  receive  the  rents  and  other  income  or 
profits  of  property,  and  also  in  some  cases,  such  as  that  of 
administration  and  dissolved  partnerships,  to  get  in  and 
collect  the  outstanding  assets. 

This  is  done  when  it  is  sufficiently  shown  to  the  court  that 
it  would  be  unsafe  or  impolitic  to  allow  either  party  to  receive 
or  collect  the  same,  or  the  proper  party  is  incompetent,  as  in 
the  case  of  an  infant  (D.  C.  P.  1579 ;  Sto,  826) ;  and  by  the 
8th  article  of  the  25th  section  of  the  Judicature  Act,  1873 
(p.  33,  supra),  a  receiver  may  be  appointed  by  an  interlo- 
cutory order  of  the  court  in  aU  cases  in  which  it  shall  appear 
to  the  court  to  be  just  or  convenient  that  such  order  should 
be  made,  and  any  such  order  may  be  made,  either  uncondi- 
tionally or  upon  such  terms  and  conditions,  as  the  court  shall 
think  just;  and  it  seems  from  the  decision  in  1  C.  D.  273 
(where  the  appointment  was  made  in  favour  of  a  mortgagee, 
partly  legal  and  partly  equitable),  that  it  is  immaterial 
whether  the  estates  claimed  by  both  or  either  of  the  parties 
are  legal  or  equitable,  although,  from  the  reading  of  the  clause, 
it  might  be  said  that  this  part  applied  only  to  injimctions. 

A  receiver  wiU  not  only  be  appointed  of  property  in  this 
country,  but  even,  in  some  cases,  of  property  (whether  real 
or  personal)  in  a  foreign  country,  and  with  power  even  to  sell 
real  estate  (24  L,  J.,  Eq,  120;  23  L.  J.,  Eq.  201;  D.  C.  P. 
1679). 

Equity  can  appoint  a  receiver  pending  litigation  in  the  Pro- 
bate Courts,  and  will  do  so  when  proper;  but  as  these  courts 
have  now,  under  the  Probate  Acts,  fuU  power  of  doing  so,  the 
appointment  will  generally  be  left  to  them  (16  Eq.  34;  10  Eq. 
471;  6Eq.  329;   1  Prob.  780). 
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A  receiver  will  not,  except  in  very  special  cases,  be  ap- 
pointed against  a  person  in  possession  under  an  adverse  title 
(3  Ck  719 ;  11  Eq.  471;  33  L.  J.,  Eq.  542;  27  L.  J.,  Eq. 
273);  nor  is  a  receiver  generally  appointed  against  joint 
tenants  or  tenants  in  common,  unless  there  is  exclusion  (33 
L.  J.,  Eq.  451). 

As  against  railway  and  other  companies  receivers  will  also 
frequently  be  appointed,  as  where  disputes  are  pending  as  to 
the  governing  body  (16  Eq.  34),  and  a  receiver  of  a  railway 
company  has  been  appointed  on  behalf  of  a  mortgagee,  notJ 
withstanding  the  act  of  incorporation  has  appointed  a  manager 
and  receiver  (22  L.  J.,  Eq.  1084);  and  see  5  Ch.  414,  where 
an  injunction  was  dissolved,  and  a  receiver  of  the  Isle  of 
Wight  Railway  was  appointed,  and  also  13  Eq.  261 ;  11  Eq. 
568;  5  Eq.  17;  1  Eq.  195;  27  L.  J.,  Eq.  771;  a  receiver 
also  of  a  canal  company  has  been  appointed  on  behalf  of  the 
debenture  holders,  although  no  time  was  stated  for  the  pay- 
ment of  the  principal  (6  Eq.  437)  ;  but  as  to  the  pubHc  bodies 
see  7  Ch.  655.  The  acts  under  which  companies  or  public 
bodies  are  incorporated  or  formed  frequently  contain  powers 
as  to  the  appointment  of  receiver;  for  example,  under  the 
34  &  35  Vict.  c.  41,  s.  8,  receivers  of  gas  companies  can 
be  appointed  as  directed  by  the  act  and  while  disputes  are 
going  on. 

Whenever  it  is  requisite,  the  receiver  will  also  be  appointed 
a  manager,  for  the  purpose  of  carrying  on  or  superintending  a 
trade  or  business,  especially  in  the  cases  of  mines  and  collieries, 
or  plantations  in  the  Indies  and  colonies  (D.  C.  P.  1617);  but, 
it  seems,  a  manager  will  not  be  appointed  of  railway  or  other 
public  companies  who  have  proper  directors  or  persons  to 
manage  and  conduct  them  (2  Ch.  201);  but  a  manager  has 
been  appointed  of  a  mining  company  on  behalf  of  deben- 
ture holders,  and  so  a  manager,  as  well  as  a  receiver,  of  a 
colliery  was  appointed  where  questions  arose  between  the 
vendor  and  purchaser  of  such  colliery  (20  Eq.  373). 

The  person  so  appointed  is  treated  as  an  officer  and  repre- 
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sentative  of  the  court,  and  his  appointment  in  no  way  affects 
the  right,  where  there  are  adverse  claims ;  for  his  possession 
of  the  property  is  treated  firstly  as  that  of  the  court,  and  then 
of  the  party  who  ultimately  establishes  his  right  to  it. 

The  tenants  must  pay  him  aU  arrears  of  rent  due  at  the 
time  of  his  appointment  as  well  as  those  accruing,  and  the 
order  generally  specially  mentions  them  (2  D.  C.  P.  1611 — 
1615);  and  after  the  tenants  have  attorned,  which  they  are 
generally  obliged  to  do,  he  can  distrain,  and,  with  the  appro- 
bation of  the  master,  can  let  and  manage  the  estate ;  but 
though  he  can  give  a  tenant  from  year  to  year  notice  to  quit, 
he  cannot,  or  at  least  ought  not,  to  bring  ejectnient  against  a 
tenant,  or  institute  proceedings  for  the  recovery  of  outstand- 
ing debts,  without  the  judge's  or  his  chief  clerk's,  formerly 
the  master's,  sanction ;  nor  without  such  sanction  will  he  be 
allowed  more  than  a  very  small  sum  for  expenditure  on  the 
estate. 

It  is  to  be  noticed,  however,  that  managers  or  receivers  for 
the  Indies  or  the  colonies  have  larger  powers  for  letting  and 
managing  than  receivers  in  this  country  (D.  C.  P.  1579 ; 
Sto.  833),  A  consignee  of  a  West  Indian  estate  has  a  lien 
for  the  balance  due  to  him  by  implication  of  law,  which,  how- 
ever, is  excluded  where  there  is  a  special  contract  on  the  part 
(1  P.  C.  296;  32  L.  J.,  Eq.  41). 

Persons  who  improperly  interfere  with  or  disturb  receivers 
appointed  by  the  courts  will  be  guilty  of  a  contempt  of  court, 
and  be  liable  to  be  punished  by  imprisonment,  costs,  or  other- 
wise, except  that  in  cases  of  bankruptcy  the  landlord  or  other 
person  having  rightful  power  of  distress  may,  it  seems,  dis- 
train without  first  obtaining  lieave.  As  a  rule,  however, 
nothing  should  be  done  against  a  receiver  appointed  by  the 
court,  or  the  property  over  which  he  is  receiver,  without  the 
previous  leave  of  the  court  (20  Eq.  282;  19Eq.97;  D.C.P.l). 
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CHAPTEE  IV. 

ACTIONS  IN  THE  NATURE  OF  BILLS  OF  PEACE  AND  FOR 
ESTABLISHING  WILLS. 

It  is  a  general  principle  of  public  policy,  which  in  some  form 
or  other  may  be  found  in  the  jurisprudence  of  every  civilized 
nation,  that  an  end  ought  to  be  put  to  litigation,  and  above 
all  to  that  which  would  be  fruitless,  interest  reipublicce  ut  sit 
finis  litium  ;  and  the  coirrt  of  equity,  acting  on  such  principle, 
will  aUow  suits  to  be  instituted  for  the  procuring  of  repose 
from  perpetual  litigation. 

These  suits  were  commenced  by  bills,  but  now  by  writ  like 
other  suits  or  actions,  and  on  account  of  the  object  they  seek, 
were  justly  called  bills  of  peace. 

They  are  divisible  into  two  classes  ;  first,  those  which  are 
brought  for  the  purpose  of  confirming  some  right  which  has 
previously  been  satisfactorily  established  by  more  than  one 
legal  trial,  but  is  likely  to  be  again  litigated ;  and  secondly, 
those  which  are  instituted  for  the  establishment  and  perpetu- 
ation, against  or  in  favour  of  a  number  of  persons  (more 
than  two),  of  some  private  right,  which,  from  its  general 
nature,  may  probably  be  attempted  to  be  overthrown  or  esta- 
blished by  various  persons,  at  various  times,  and  by  different 
proceedings. 

The  prevention  of  perpetual  and  oppressive  litigation  is 
the  object  of  the  first  class  of  cases,  and  the  prevention  of  a 
multiplicity  of  suits  of  the  other. 

To  the  first  may  be  referred  'the  relief  which  equity  will 
award  by  perpetual  injunction  against  fiirther  proceedings 
where  two  or  more  trials,  as  in  ejectment,  have  been  had  re- 
specting the  same  right,  and  decided  in  favour  of  the  same 
person  (Sto.  859).     The  court,  however,  has  declined  to  in- 
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terfere  against  a  vendor,  who,  after  conveyance,  kept  re- 
peatedly distraining  on  the  tenants  (22  L.  J.,  Eq.  375). 

To  the  second  may  be  referred  the  assistance  which  this 
court  will  afford  for  the  settlement  of  the  quantum  of  a  fine 
payable  by  all  the  copyholders  of  a  manor ;  for  the  esta- 
blishment of  a  right  of  common  for  a  particular  class  of 
persons,  as  the  freeholders  of  a  manor,  or  such  other  rights 
on  behalf  or  against  the  lords,  freeholders,  or  copyholders  of 
a  manor  (7  Ch.  456  ;  2  Ch.  243  ;  19  Eq.  134) ;  or  as  to  the 
right  of  recreation  on  village  greens  (14  Eq,  51);  and  see 
7  C.  P.  592,  as  to  rights  of  commons  in  gross  and  sever- 
ance. 

In  Warrick  v.  Queen's  College  (6  Ch.  716,  and  see  Id.  732 
and  10  Eq.  105),  a  decree  was  made  on  a  bill  filed  by  a  firee- 
holder  on  behalf  of  himself  and  others,  restraining  the  lord 
from  building  and  otherwise  dealing  improperly  with  the 
common ;  so  a  suit  against  a  town  clerk  and  five  out  of  one 
thousand  five  hundred  claimants  of  certificates  was  supported 
(2  Ch.  11);  and  under  the  Mercantile  Shipping  Acts  the 
Court  of  Chancery  has  power  in  case  of  numerous  claims 
being  made  against  the  owner  of  and  others  interested  in 
ships  and  like  matters  (2  Eq.  598). 

A  suit  to  establish  boundaries, is  also  of  this  nature,  when 
many  are  interested  in  the  decision. 

Suits  by  a  parson  against  his  parishioners  for  tithes ;  by 
parishioners  against  a  parson  to  establish  a  modus ;  by  a  party 
in  interest  to  establish  a  toll  due  by  custom ;  and  by  a  like 
party  to  establish  the  right  to  profits  of  a  fair,  there  being 
several  claimants ;  as  to  the  division  of  money  by  a  company; 
and  as  to  public  rights  of  fishing,  are  of  a  similar  kind  (Sto. 
855;  20  Eq.  403;  10  Q.  B.  582);  the  decree  therein  gene- 
rally directs  a  commission,  very  similar  to  that  in  a  partition 
suit,  to  issue  for  the  purpose,  and  the  commissioners,  if  able, 
set  out  the  boundaries. 

It  is  the  duty  of  a  copyholder,  lessee,  or  tenant,  to  pre- 
serve boundaries  and  give  proper  information  and  discovery 
respecting  them  (15  Eq.  142) ;  but  where  through  the  default 
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of  a  copyholder  or  tenant,  the  boundaries  are  confused,  the 
court  provides  for  the  case  of  its  being  impossible  to  ascertain 
them,  by  directing  so  much  of  the  defaulting  party's  own  land 
as  equals  the  quantity  originally  granted  or  leased  to  be 
set  out,  and  also  frequently  orders  the  defaulter  to  pay  the 
costs  (D.  C.  P.  1034,  1035). 

The  decree  in  a  suit  to  settle  boundaries  does  not  order 
mutual  conveyances,  as  in  the  case  of  a  partition,  but  directs 
that  after  the  lands  have  been  set  out  the  parties  are  to 
deliver  up  possession  thereof,  and  that  the  parties  entitled  are 
to  hold  and  enjoy  the  same  (Id.  1034). 

Generally  the  plaintiflF  should  establish  his  right  at  law 
before  applying  to  equity;  for  these  suits  are  not  designed 
for  the  decision  of  doubtful  rights^  but  for  securing  the 
peaceable  enjoyment  of  a  right  which,  prima  facie  at  least, 
clearly  exists.  Where,  however,  the  plaintiff,  by  not  having 
been  actually  disturbed,  has  been  unable  to  try  his  right,  he 
may  institute  a  suit  for  its  establishment,  and  the  court  will, 
if  requisite,  direct  a  trial  at  law  for  its  ascertainment,  and 
afterwards  make  a  decree  finally  binding  the  parties  ( Sto. 
854;  Mit.  146). 

Suits  or  actions  of  this  kind  cannot,  however,  be  brought 
for  the  establishment  or  enjoyment  of  the  right  of  a  person 
who  claims  against  a  public  right,  as  for  example  an  exclu- 
sive right  to  a  highway,  or  rope  ferry,  or  a  common  naviga- 
ble river ;  for  equity,  on  principles  of  public  policy,  refiises 
to  intercept  the  assertion  of  public  rights  (Sto.  858). 

Although,  as  has  been  previously  mentioned  (p.  70,  supra), 
the  proper  forum  for  determining  the  validity  of  a  disputed 
vdll,  is,  as  to  personalty,  in  the  probate,  formerly  the  spiritual, 
court,  and  as  to  realty  in  the  common  law  courts,  the  court 
of  equity  fi-equently  useftiUy  exercised  its  power  in  the  esta- 
blishment of  wills  both  of  realty  and  personalty. 

Thus  when  a  will  was  contested,  and  the  establishment  of 
its  validity  was  necessary  for  the  accomplishment  of  what  it 
is  the  province  of  equity  to  carry  out  (such  as  the  execution 
of  its  trusts  and  the  administration  of  assets),  equity  would. 
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where  the  will  related  to  personal  property  and  had  been 
proved,  but  the  parties  were  dissatisfied  with  such  proof, 
postpone  the  decision  of  the  cause  until  the  will's  validity  was 
fiilly  and  satisfactorily  proved  in  the  spiritual  or  probate 
court,  and  then  decide  accordingly ;  or  if  the  wiU  was  of 
realty  and  disputed,  direct  an  ejectment  or  issue  at  law  for 
the  determination  of  its  validity,  and  then  act  accordingly, 
and,  provided  the  will  was  satisfactorily  established,  decree  a 
perpetual  injunction  against  the  further  litigation  of  the 
question.  It  did  not,  however,  consider  itself  bound  by  a 
single  trial,  unless  such  was  entirely  satisfactory,  but  would 
order  other  trials  until  satisfied  ( Sto.  1445  et  seq.).  So  after 
the  validity  of  a  wiU  had  been  decided  by  two  or  more  proper 
trials,  equity  would  enjoin  further  controversy ;  and,  by  con- 
sent, the  heir  could  come  into  equity  for  the  purpose  of 
obtaining  an  issue  to  try  the  validity  of  the  will,  and  equity 
would  on  behalf  of  a  legal  devisee  in  possession  estabhsh  a  will 
against  the  heir,  although  he  had  taken  no  proceedings  for 
the  recovery  thereof;  but  the  heir  could  not  maintain  a  suit 
against  the  legal  devisee  to  set  aside  the  wiU,  his  remedy 
being  by  ejectment  (26  L.  J.  256 ;  23  L.  J.  305 ;  33.  L.  J., 
Eq.  679). 

And  when  there  were  impediments  to  the  proper  trial  of 
an  ejectment  or  other  proceeding  in  which  the  validity  of  a 
win  ought  to  be  tested,  equity  firequently  removed  such  im- 
pediments (Sto.  1447). 

These  powers  can  be  still  exercised  in  equity  or  chancery, 
but  by  reason  of  the  powers  which  under  the  Probate  Acts, 
20  &  21  Vict.  c.  77,  and  21  &  22  Vict,  c.  95,  and  the  Judi- 
cature Acts,  the  probate  and  other  courts  or  branches  thereof 
have,  there  is  not  the  same  reason  as  formerly  for  invoking 
the  assistance  of  equity. 
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"Wheee  a  person  is  in  possession  of  property  and  ready  and 
Trilling  to  deliver  it  over  to  the  true  owner,  but  is  unable  to 
discover  who  that  is,  in  consequence  of  two  or  more  adverse 
parties  laying  claim  thereto,  it  is  right  that  there  should  be 
some  means  whereby  the  party  in  possession,  making  no 
claim  himself,  should  be  able  to  free  himself  from  responsi- 
bility. 

At  common  law  there  was  a  process  of  interpleader  for 
such  purpose  where  an  action  of  detinue  was  brought,  but 
not  in  other  cases ;  so  that  prior  to  the  Interpleader  Acts  of 
1  &  2  "Will.  lY.  c,  58,  and  23  &  24  Vict.  c.  126,  the  remedy 
at  law  was  most  inadequate. 

By  these  acts,  however,  relief  at  law  was  given  in  most 
cases,  but  not  in  all ;  and  it  must  be  kept  in  mind  that  as  the 
grant  of  new  powers  to  other  courts  does  not  abrogate  any 
equitable  power,  the  jurisdiction  of  equity  substantially  re- 
mained and  still  remains  on  its  old  foundation. 

By  the  Judicature  Acts,  also,  the-  provisions  of  the  acts 
and  common  law  rules  relating  to  interpleader  are  extended 
to  equity;  for,  by  Order  I.  r.  2,  the  procedure  and  practice 
used  by  courts  of  common  law  under  these  acts  are  directed 
to  apply  to  all  actions  and  all  divisions  of  the  High  Court, 
and  the  application  by  the  defendant  may  be  made  at  any 
time  after  being  served  with  a  writ  and  before  delivering 
a  defence  (LI.  Acts,  121;  W.  Pr.  126). 

It  will,  therefore,  be  well  to  state  shortly  the  provisions  of 
the  acts. 

Under  the  first  act  a  defendant  who  is  sued  at  law  in 
assumpsit,  debt,  detinue  or  trover,  may,  afler  declaration  and 
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before  plea,  apply  to  the  court  in  which  the  action  is  pending, 
by  affidavit  or  otherwise,  showing  that  he  claims  no  interest 
in  the  subject-matter  of  the  action,  but  that  it  is  claimed  by  or 
supposed  to  belong  to  another,  who  has  sued,  or  is  expected 
to  sue  for  it;  that  the  defendant  does  not  coUude,  and  is 
ready  to  pay  or  dispose  of  the  thing  claimed  as  the  court  or 
judge  directs ;  and  the  court  or  judge  may  order  such  other 
person  to  state  his  claim,  and  can  direct  issues  to  try  the 
right. 

On  an  application  also  of  a  sheriff  or  other  officer  levying 
execution  against  goods  which  are  claimed  by  other  persons, 
the  court  can  order  the  execution  creditor  and  the  claimant 
to  interplead. 

Provisions  likewise  are  made  as  to  adverse  claims  on  pro- 
hibitions and  mandamus. 

The  other  act,  23  &  24  Vict.  c.  126,  s.  12,  enacts  that 
where  an  action  has  been  commenced  in  respect  of  a  common 
law  claim  for  the  recovery  of  money  or  goods,  or  where 
goods  or  chattels  have  been  or  are  intended  to  be  taken 
under  process,  and  the  defendant  or  sheriff  or  other  officer 
has  applied  under  the  former  act,  the  court  or  judge  may 
exercise  its  powers,  though  the  titles  of  the  claimant  have 
not  a  common  origin,  but  are  adverse  to  and  independent  of 
one  another;  and  sections  13  to  17  enable  a  sale  to  be,  in 
certain  cases,  directed,  and  the  point  in  dispute  to  be  decided 
summarily,  or,  if  it  is  as  question  of  law,  on  special  case,  with- 
out an  action  or  issue.  The  acts,  however,  it  seems,  did  not 
extend  to  actions  of  covenant,  replevin,  trespass  or  ejectment, 
nor  to  actions  for  unliquidated  damages  (6  Dow.  517);  and 
where  the  claim  was  merely  equitable,  it  was  doubted  whether 
the  court  of  law  would  interfere  or  leave  the  parties  to  equity 
(8  M.  &  W.  155);  the  legal  powers,  however,  were  made  as 
effectual  as  possible,  and  in  recent  cases  the  common  law 
courts  before  the  Judicature  Acts  came  into  operation  con- 
sidered the  equities  of  or  between  the  parties  (10  C.  P.  645; 
3  Ex.  269;  32  L.  J.,  Ex.  129). 

In  equity,  it  seems,  an  order  to  interplead  wiU  be  granted 
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on  a  suit  or  action  being  commenced  for  that  purpose  by  one, 
from  whom  two  or  more,  whose  titles  are  connected  either  by 
being  derived  from  a  common  source  or  from  the  one  being 
derived  fr;om  the  other,  and  whose  real  rights  he  is  unable 
to  discover  or  determine,  have  claimed  (and  a  mere  claim  is 
suflBcient)  some  and  the  same  property  or  right  to  which  he 
makes  no  claim  (Sto.  806;  2  V.  jun.  107). 

Thus  a  tenant,  owing  rent  which  is  claimed  by  several 
claiming  title  in  privity  of  contract  or  tenure,  can  take  such 
proceeding  against  the  parties  so  claiming,  but  he  cannot 
against  a  mere  stranger  who  claims  by  title  paramount,  and 
not  in  privity  of  contract  or  tenure,  for  their  claims  are  not 
the  same,  the  stranger's  right  (if  any)  being  not  to  rent,  but 
to  damages  for  use  and  occupation,  and  the  landlord  being 
entitled  to  rent,  as  such,  in  privity  of  .contract,  tenure  and 
title  (Sto.  811,  812);  and  therefore  in  such  case,  and  also 
wherever  the  titles  of  the  claimants  are  not  derived  from  one 
another,  nor  from  the  same  common  source,  but  are  inde- 
pendent and  adverse  to  each  other,  the  party  against  whom 
the  claim  is  made  must  protect  himself  as  well  as  he  can 
under  the  statutes;  for  the  Court  of  Equity  did  not  take 
upon  itself  to  try  mere  legal  titles  on  a  contest  between  dif- 
ferent parties,  where  there  was  no  privity  of  contract  or  title 
between  them  and  the  party  praying  for  an  interpleader  (Sto.. 
812—820). 

A  lessee  or  tenant  has  no  right  to  institute  these  proceed- 
ings against  his  landlord  unless  the  latter  has,  since  the 
granting  of  the  lease  or  tenancy,  dealt  with  the  property  (28 
L.  J.,  Eq.  833;  9  V.  107;  2  V.  314);  and  the  captain  of  a 
stip  cannot  it  seems  interplead;  for,  first,  the  proceedings 
are  not  against  him  but  the  ship ;  and,  secondly,  the  Admiralty 
Court  has  fuU  power  of  deciding  (2  Eq.  441).  An  inter-, 
pleader,  on  the  debtor's  behalf,  has  been  allowed  in  equity 
between  the  judgment  creditor  and  his  assign  and  the  gar- 
nishee under  the  Lord  Mayor's  Court  (33  L.  J.,  Eq.  705). 

A  private  agent  of  one  of  the  claimants  cannot  obtain  an 
interpleader  in  equity,  for  his  possession  is  that  of  the  prinei- 
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pal,  and  the  agent  must  deal  with  it  according  to  the  orders 
of  the  principal ;  and  the  same  rule  holds  in  favour  of  one, 
to  whom  the  principal,  after  the  delivery  to  the  agent,  has 
transferred  the  right,  provided  such  transfer  has  been  assented 
to  by  the  agent.  It  seems,  however,  doubtful  whether  there 
is  not  some  difference,  when  the  agent  is  a  public  one,  as  the 
keeper  of  a  public  bonded  warehouse,  for  in  such  case  it  may 
be  said  he  is  not  the  agent  of  any  particular  individual,  but 
simply  of  the  party  who  for  the  time  being  is  the  real  owner 
(Sto.  817,  818).  , 

Where,  however,  the  principal  creates  a  lien  in  favour  of 
another  on  a  fund  or  property  in  an  agent's  possession,  and 
the  nature  and  extent  thereof  is  disputed  between  the  princi- 
pal and  such  other  party,  an  interpleader  may  be  had ;  for  a 
question  then  arises  as  to  who  is  the  real  principal,  the 
assignee  having  in  fact  the  rights  of  the  assignor,  and  a 
privity  of  title  with  him  (Sto.  817). 

The  party  desiring  an  interpleader  should  be  able  to  admit 
the  title  of  either  claimant ;  therefore,  a  sheriff,  who  seized 
property  under  an  execution,  could  not  previously  to  the 
Interpleader  Acts,  except  it  seems  in  special  cases  (29  L.  J., 
Eq.  225;  3  Eq.  806;  4  Dr.  492),  obtain  an  interpleader 
either  in  equity  or  at  law  in  case  of  adverse  claims,  for  as  to 
one  of  the  claimants,  he  must  necessarily  admit  himself  a 
wrong-doer ;  but  under  the  before-mentioned  acts  of  WiUiam 
IV.  and  Victoria,  coupled  with  the  Judicature  Acts,  he  can 
now  obtain  relief  both  in  equity  and  at  law. 

An  auctioneer  also  was  not  allowed  to  interplead,  unless 
he  was  willing  to  give  up  the  whole  deposit  money  without 
any  deduction  for  his  commission  or  costs  (Sto.  821);  but  he- 
could  now,  under  the  Judicature  Acts,  call  upon  the  party 
objecting  to  his  paying  over  the  money  to  come  in  and 
defend ;  and  it  seems  that  the  lien  which  the  bank  has  for 
freight,  &c.  on  bullion,  will  not  prevent  it  from  interplead- 
ing (2  Dowl.  P.  C.  728). 

The  prayer  of  an  interpleader  suit  is,  that  the  claimants 
may  contest  their  claims,  and  that  the  court  may  decide  the 
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right,  and  that  the  plaintifi"  may  be  indemnified ;  and  in  order 
to  prevent  such  proceedings  being  made  the  instrument  of 
delay,  or  of  collusion  with  one  of  the  parties,  the  plaintiff  is 
required  to  make  an  affidavit  (which  cannot  be  rebutted, 
4  Ch.  347)  that  there  is  no  coUusion  between  him  and  the 
defendant. 

The  plaintiff,  however,  is  not  required  to  swear  that  the 
proceedings  are  taken  at  his  expense,  or  without  the  know- 
ledge of  either  of  the  defendants ;  and  the  plaintiff  should, 
when  there  is  any  money  in  his  hands  or  due  from  him,  offer 
to  bring  the  amount  into  court  (Sto.  809 ;  1  Mad.  175 ;  6 
Sim.  175),  and  with  interest,  where  interest  is  payable  (11 
Sim.  23). 

There  are  also  bills  in  the  nature  of  interpleader. 

Thus  if  a  person  is  entitled  to  equitable  relief  against  the 
owner,  whoever  he  is,  of  certain  property,  but  the  legal  title 
being  disputed  between  two  or  more,  he  cannot  ascertain  who 
is  such  owner,  he  can  apply  to  equity  for  relief. 

A  purchaser  also  may  do  so  against  the  vendor  or  his 
assignee,  or  any  creditor  who  seeks  to  avoid  the  assignee's 
title,  and  pray  the  court  to  direct  to  whom  he  shall  pay  the 
purchase-money  (Sto.  824). 

By  the  Judicature  Acts,  and  the  rules  or  orders  thereunder, 
great  facilities  are  now  afforded  for  granting  fuU  rehef  in 
all  cases  in  which  adverse  claims  are  made  by  various  parties; 
for  by  the  24th  section  of  the  1873  Act  (r.  7)  all  controversies 
are  to  be  determined  as  far  as  possible  (p.  30,  supra) ;  and 
by  Ord.  XVI.  r.  17  et  seq.  of  the  rules  to  the  Act  of  1875, 
powers  are  given  for  bringing  before  the  court  parties  against 
whom  the  defendant  is  or  claims  to  be  entitled  to  contribution 
or  indemnity,  or  any  other  remedy  or  relief  over  against  any 
other  person,  or  where  it  appears  that  a  question  should  be 
determined,  not  only  between  the  plaintiff  and  defendant,  but 
as  between  them  respectively  and  any  other  person  (2  Ch. 
D.  51,  223  ;   1  Ch.  D.  176  ;  W.  Pr.  180  et  seq). 
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THE  CANCELLATION  AND  DELIVERY  UP  OF  INSTRUMENTS. 

Upon  the  principle,  as  it  is  generally  called,  quia  timet,  or  for 
fear  that  future  injury  or  injustice  might  arise,  this  court 
frequently  cancels,  or  orders  the  delivery  up  of,  instruments 
which  have  answered  the  objects  of  their  creation,  or  are  void- 
able, or  even  void  if  not  apparently  so  (Sto.  694 — 700);  for, 
otherwise,  they  may  be  vexatiously  or  injuriously  used  after 
the  evidence  to  impeach  them  has  been  lost  or  lessened,  or 
may  throw  a  suspicion  over  the  apphcant's  title  and  interest. 

The  granting  of  such  relief,  however,  is  not  by  way  of  abso- 
lute right,  but  is  a  matter  of  sound  discretion,  to  be  exercised 
by  the  court  as  it  thinks  proper,  according  to  the  circum- 
stances of  each  case ;  and  consequently,  this  relief  is  frequently 
granted  only  on  terms  (Sto.  693—700). 

In  cases  where  the  instrument  is  simply  imperfect  by  reason 
of  some  accident  or  mistake,  and  also  where  there  has  been 
merely  a  fraudulent  insertion  or  omission  of  some  particular 
matter  which  is  separable  from  the  other  portions  of  the  docu- 
ment, an  amendment  or  alteration,  and  not  a  cancellation  or 
delivery  up,  is  the  appropriate  and  equitable  relief;  but  where 
the  accident  or  mistake  (as  in  some  few  instances)  or  the  fraud 
(as  in  most)  affects  the  whole  instrument,  the  latter  species  of 
rehef  is  the  more  appropriate  (Sto.  298). 

Illegality  also  is  frequently  a  ground  for  this  relief,  but 
when  such  illegality  is  apparent  on  the  face  of  the  instrument, 
equity,  on  the  ground  that  its  interference  would  be  useless 
from  the  nullity  clearly  appearing,  declines  to  assist  (Sto. 
700) ;  and  immorality  has  been  held  to  so  wholly  vitiate  a 
deed  as  that  there  was  not  even  a  lien  for  the  money  paid 
(33  L.  J.,  Eq.  461). 

The  above  relief  will  generally  be  granted  where  there  has 
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been  any  fraud  (either  actual  or  constructive),  and  the  appli- 
cant has  not  participated  therein,  and  is  not  in  pari  delicto  ; 
and  also,  where  the  fraud  is  against  public  policy,  and  such 
policy  would  be  more  promoted  by  assisting  than  otherwise, 
even  when  the  applicant  has  participated  therein  and  is  in 
pari  delicto  (Sto.  695;  3  J.  &  B.  481);  except,  however, 
where  public  policy  would  be  promoted,  relief  is  not  granted 
where  both  are  in  like  fault,  for  in  such  case  potior  est  con- 
ditio defendentis  et  possidentis  (Sto.  298)  ;  even  compromises 
with  the  sanction  of  the  court  willj  if  there  has  been  fraud,  be 
set  aside  (34  L.  J.,*Eq.  65). 

The  fact  that  both  were  concerned  in  the  illegal  act  does 
not  necessarily  show  that  they  are  in  pari  delicto,  for  one 
may  have  acted  under  circumstances  of  oppression,  imposi- 
tion, undue  influence,  or  great  inequality  of  age  or  position, 
and  thus  have  been  far  less  guilty  than  the  other  (Sto.  300). 

Thus,  in  cases  of  usury,  before  the  abolition  of  the  usury 
laws  by  17  &  18  Yict.  c.  90,  the  lender,  as  he  committed  the 
improper  act  voluntarily,  could  obtain  no  relief  if  he  applied 
to  equity,  but  the  borrower  could,  on  submitting  to  such 
terms  as  the  court  thought  fit  to  require ;  for  although  he  was 
a  participator  in  the  illegality,  he  was,  from  his  necessities, 
compelled  to  submit  to  the  terms  of  the  lender,  and,  as  Lord 
EUenborough  observed,  it  never  can  be  predicated  as  parum 
delictum  when  one  holds  the  rod  and  the  other  bows  to  it 
(B.  L.  N.  569;  Sto.  302).  The  terms  which  the  court  gene- 
rally enjoined  on  the  borrower  were  that  he  should  dp  equity 
by  paying  what  was  really  due,  deducting  the  usurious  in- 
terest; and  this  kind  of  relief  is  still  given  where  lenders  have 
improperly  taken  advantage  of  the  borrower's  necessities  or 
position;  and  in  cases  of  annuity  securities,  and  other  cases 
where  there  is  an  equitable  right  to  compensation,  the  relief 
is  frequently  on  similar  terms  (Sto.  301).  Even  where  the 
usurious  interest  has  been  paid,  it  seems  both  equity  and  law 
assists  by  obliging  the  lender  to  repay  the  excess  over  lawftil 
interest,  for  such  interest  could  not  be  said  to  have  been  volun- 
tarily paid  (Sto.  302). 
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Forged  instruments  can  also  be  decreed  to  be  delivered  up 
even  though  tbere  has  been  no  prior  decision  at  law  respect- 
ing the  forgery  (Sto.  701);  and  bonds  and  notes  ^ven  by  a 
relation  have  been  ordered  to  be  delivered  up  by  executors, 
where  it  was  fairly  inferable  from  the  deceased's  conduct  that 
he  intended  no  use  should  be  made  of  them  (Sto.  705  a). 

With  respect  also  to  instruments  which  are  in  no  way 
tainted  with  any  fraud  or  illegality,  nor  otherwise  exception- 
able, assistance  will  sometimes  even  be  given  both  in  cases  of 
a  public  and  private  nature. 

Thus  the  court  wiU  order  documents  to  be  delivered  up  to 
the  person  entitled,  provided  his  title  to  the  land  or  other 
property  to  which  they  refer  is  not  disputed ;  where,  however, 
it  is,  and  he  is  not  in  the  possession  of  such  property,  and  the 
evidence  of  his  title  is  in  his  own  power,  or  does  not  depend 
on  their  production,  he  must  first  establish  his  title  at  law  or 
otherwise  (Sto.  703). 

Although  a  legal  tenant  for  life  is  entitled  to  the  deeds 
(22  B.  627;  20  B.  405),  the  custodian  is,  while  the  suit  is 
pending,  such  as  the  court  in  its  discretion  thinks  proper  (6 
Ch-  307);  and  as  to  the  rights  of  the  tenant  for  life  holding 
the  deeds,  see  1  Ch.  603. 

Persons,  also,  who  have  rights  and  interests  in  property, 
although  they  may  not  be  entitled  to  the  custody,  can  fre- 
quently come  to  this  court  for  an  inspection  and  copies  of 
the  documents  under  which  they  claim ;  and  reversioners  and 
others  having  limited  or  ulterior  estates  in  property,  provided 
their  interests  are  not  too  contingent  or  remote,  have  a  right, 
on  clearly  showing  that  the  documents  of  title  are  likely  to 
be  lost  or  injured  by  remaining  in  the  custody  of  the  present 
possessors,  to  have  such  documents  brought  into  court  for 
preservation  ( Sto.  704);  and  in  Warren  v.  Rudall  {29  L.  J., 
Eq.  543),  they  were  ordered  to  remain  in  court. 

Thus,  remaindermen  as  well  as  their  mortgagees  can,  if 
their  title  is  clear,  take  proceedings,  formerly  by  bill,  and 
now  by  action,  for  the  production  and  inspection  of  the  title 
deeds  in  the  hands  of  the  tenant  for  life ;  and  if  some  good 
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reason  is  shown,  the  defendant  must,  if  he  resists  such  inspec- 
tion, prove  that  an  improper  use  will  be  made  thereof;  but  if 
the  title  is  not  clear,  it  must  be  first  established  (24  L.  J., 
Eq.  381). 

Where  a  mortgage  was  upon  a  moiety  of  an  estate,  the  court 
held  it  could  not  order  a  delivery  of  the  deeds,  but  only  pro- 
duction thereof  (7  Eq.  139). 

Where  the  party  holding  the  documents  has  an  equity 
against  the  plaintiff,  the  court  will  not  decree  the  delivery  up 
except  on  terms;  thus  the  heir  cannot  obtain  them  from  a 
jointress  without  confirming  her  jointure,  and  if  a  second 
mortgagee,  without  notice,  has  the  title  deeds,  the  first  mort- 
gagee cannot  obtain  them  without  paying  the  second  ;  where, 
however,  the  first  mortgagee  has  the  legal  title,  he  can  gene- . 
rally  recover  them  at  law  (2  J.  &  Lat.  374;  12  Jur.  443 ;  5 
J.  &  B.  480;  6  Taunt.  12);  see  hereon,  4  Ch.  143;  6  Eq.  135; 
30  L.  J.,  Eq.  421 ;  and  Hunt  v.  Elmes,  30  L.  J.,  Eq.  255, 
in  which  a  bond  fide  purchaser  was  held  entitled  to  retain  the 
deeds,  and  also  Heath  y.  Crealock,  10  Ch.  22,  where  the  court 
declined  to  order  purchasers  for  value  to  deliver  up  deeds,  and 
20  Eq.  238,  and  18  Eq.  215. 

It  seems  the  court  will  not  order  a  contract  between  a 
vendor  and  purchaser  to  be  delivered  up  to  be  cancelled,  nor 
voluntary  deeds  or  agreements  (34  L.  J.,  Eq.  338 ;  1  Eq.  154). 

Although  a  document  signed  in  blank  is  not  good  as  a 
deed  (4  D.  Gr.  &  J.  559),  in  equity  it  is  good  as  a  writing 
(17  Eq.  273),  and  may  give  rights  to  a  person  bona  fide 
taking  thereunder  (10  Ex.  183;  32  L.  J.,  Ex.  273;  30 
L.  J.,  C.  P.  113 ;  and  as  to  forging  transfers,  see  30  L.  J., 
Eq.  217). 

In  questions  relating  to  the  delivery  up  and  cancellation 
of  documents,  the  difference  between  a  deed  and  an  escrow 
must  be  kept  in  mind — an  escrow  being  a  document  which 
has  been  duly  signed  and  sealed,  but  is  not  to  become  effec- 
tual as  a  deed,  or  to  pass  any  estate  or  interest,  until  some- 
thing further  has  been  done  or  has  happened  (Sh.  Touch.  589 ; 
7  Ch.  75—84;  20  Eq.  262). 
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TITLE  V. 

PROTECTIVE  EQUITY  IN  FAVOUR  OF  PERSONS 
UNDER  DISABILITY. 


CHAPTER  I. 

MARRIED  WOMEN. 

To  married  women,  as  well  as  infants,  greater  protection  is 
afforded  by  the  Court  of  Chancery  than  to  others,  in  conse- 
quence of  the  disability  they  are  considered  as  labouring  under 
from  their  situation,  and  it  now  seems  desirable  that  we 
should  make  some  concise  observations  on  the  general  rights 
and  liabilities  of  such  persons ;  and,  firstly,  of  married  women. 

The  law  considers  marriage  in  the  light  of  a  contract,  and 
consequently  in  order  to  make  a  good  marriage  it  is  necessary 
that  the  parties  should  be,  1st,  willing  to  contract — consensus, 
non  concubitus,  facit  nuptias ;  2nd,  able  to  contract,  that 
is,  not  under  any  canonical,  nor  municipal  or  civil  dis- 
ability; and,  3rd,  do  actually  contract  in  and  with  the  proper 
forms  and  solemnities  required  by  law  (2  St.  Bl.  238  et  seq). 

Some  marriages,  however,  are  only  voidable  while  others 
are  wholly  void;  and  a  marriage,  although  good  in  the  country 
in  which  it  is  solemnized,  may  be  void  as  to  property  in  this 
country ;  as,  for  example,  marriages  within  prohibited  degrees, 
as  with  the  sister  or  niece  of  a  deceased  wife  (33  L.  J.,  Eq. 
139  ;  27  L.  J.,  Eq.  401 ;  30  B.  187 ;  30  L.  J.,  Eq.  872; 
32  L.  J.,  Eq.  130),  the  act  of  5  &  6  Will.  IV.  c.  54,  making 
such  marriages  void  as  to  this  country. 

A  marriage  can  be  presumed,  and  can  also,  especially  in 
Scotland,  be  proved  by  habit  and  repute  (19  Eq.  98 ;  28  L.  J., 
Eq.  745 ;  1  Sc.  Ap.  182). 
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By  the  "Legitimacy  Declaration  Act,  1858  "  (21  &  22 
Vict.  c.  93),  power  was  given  to  the  court  for  divorce  and 
matrimonial  causes  to  inquire  into  and  decide, on  the  validity 
or  invalidity  of  a  marriage,  and  as  to  questions  of  legitimacy. 

Marriage  at  the  common  law  is,  for  nearly  all  purposes, 
considered  as  merging  the  wife  in  the  person  of  the  husband, 
and  uniting  them  into  one ;  so  that,  except  under  the  Statute 
of  Uses,  and  the  recent  Married  Women's  Property  Act, 
a  gift  or  conveyance  of  property  cannot  be  made  from  one  to 
the  other  (except  as  paraphernalia  (see  p.  429) ) ;  nor  can 
they  enter  into  agreements  or  covenants  with  one  another,  or 
sue  each  other,  not  even  after  a  divorce,  for  assaults  before 
the  divorce  (1  Q.  B.  D.  436). 

Married  persons  also  could  not,  except  in  case  of  personal- 
violence  between  them,  and  under  the  bankrupt  laws,  give 
evidence  against  each  other;  but  now,  under  the  acts  on 
evidence,  particularly  the  16  &  17  Vict.  c.  83,  and  32  &  33 
Vict.  c.  68,  they  are  enabled  to  give  evidence  against  each 
other,  except  in  cases  of  criminal  proceedings,  but  cannot  be 
compelled  to  disclose  communications  between  themselves 
made  during  marriage.  This  inability  of  witnessing  against 
one  another  was,  however,  founded  more  on  the  ground  of 
domestic  confidence  and  public  policy  than  on  the  unity  of 
person  (Steph.  Bl.  297  ;  18  L.  T.  127,  149). 

In  equity,  however,  this  identity  of  the  persons  is  not  so 
much  attended  to,  and  the  husband  and  wift  are  frequently 
treated  as  separate  and  distinct  individuals,  and  allowed  to 
have  adverse  interests  and  rights,  and,  when  necessary,  to  pro- 
ceed against  each  other  for  their  enforcement;  and  under  the 
Judicature  Acts  "  the  High  Court  of  Justice  "  has  now  all 
the  powers  of  the  Chancery  Courts,  and  equitable  rights  are 
to  be  attended  to  and  enforced  {supra,  pp.  25,  29). 

In  reference  therefore  to  questions  relating  to  married  per- 
sons we  will  consider, 

I.  Their  powers  in  equity  of  contracting  with  and  grant- 
ing to  each  other,  p.  404. 

II.  Their  respective  rights  to  property,  p.  406. 
D  D  2 
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.  III.  The  wife's  equity  to  a  settlement,  p.  412. 
IV.  Separate  estate,  p.  418. 
V.  Their  rights  under  the  Married  Women's  Property 
Act,  p.  426. 
VI.  Pin-money,  p.  428. 
VII.  Paraphernalia,  p.  429. 
VIII.  Separation  of  husband  and  wife,  p.  430. 


I.    The  Husband  and  Wife's   Powers  of  contracting  with 
and  granting  to  each  other. 

In  consequence  of  the  fiction  of  law,  which  deems  marriage 
as  occasioning  an  unity  of  person  between  husband  and  wife, 
and  merging  the  latter  in  the  former,  any  pre-nuptial  agree- 
ment or  contract  which  may  have  been  made  between  them 
is  considered  extinguished  by  the  marriage,  unless  it  is 
respecting  something  which  may  occur  after  the  -determina- 
tion of  the  coverture,  in  which  case  there  is  only  a  suspension 
during  coverture,  so  that  a  woman  can  sue  her  husband's 
executor  on  a  bond  given  by  him  before  marriage  for  pay- 
ment of  an  annuity  or  otherwise  (2  P.  C.  83). 

Equity,  however,  although  it  generally  in  such  matters 
follows  the  law,  will  nevertheless  uphold  and  carry  into 
effect  such  contracts,  provided  their  enforcement  would  be 
in  furtherance  of  the  manifest  intention  of  the  contracting 
parties,  as  in  the  case  of  a  pre-nuptial  agreement,  even  with- 
out the  intervention  of  trustees,  for  a  settlement  on  themselves 
or  children  (Sto.  1370,  1371). 

Post-nuptial  contracts,  also,  between  married  persons,  al- 
though void  at  law,  except  where  the  wife  acts  under  a  mere 
power  or  authority  (Co.  Lit.  112  a),  wiU,  under  special  cir- 
cumstances (particularly  if  there  was  avaluable  consideration), 
be  enforced  in  equity,  provided  they  are  of  a  reasonable 
nature,  so  that  a  wife  is  even  sometimes  allowed  to  be  a 
creditor  of  the  husband,  and  enforce  her  rights  against  him, 
and  those  claiming  under  him  as  his  personal  representatives 
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or  otherwise  (Sto.  1372,  1373) ;  for  though,  at  law  no  pro- 
ceedings could  have  been  until  recently  instituted  by  the  one 
against  the  other,  in  equity  the  wife  was  and  is  permitted 
when  necessary,  to  proceed  against  the  husband,  for  the  en-' 
forcement  of  her  rights,  by  a  prochein  ami  or  next  friend, 
and  also  to  defend  in  her  own  name  any  proceedings  for 
depriving  her  of  her  rights  (W.  Pr.  172). 

Gifts  and  grants  also,  whether  express  or  implied,  from 
husbands  to  wives,  and  the  converse,  are,  except  when  made 
under  the  Statute  of  Uses,  or  the  recent  Married  Women's 
Acts,  generally  void  at  law,  though  in  equity  they  will,  if  of 
a  reasonable  nature,  be  frequently  enforced  in  favour  of  the 
wife ;  and  also,  if  the  court  is  fully  satisfied  that  there  was 
no  duress  or  compulsion,  in  favour  of  the  husband,  whether 
trustees  intervene  or  not. 

Thus,  if  a  husband  convey  land  at  common  law,  and  not 
under  the  Statute  of  Uses,  to  his  wife,  she  takes  nothing  at 
law ;  but  in  equity,  if  a  clear  intention  of  benefiting  the  wife 
is  shown,  and  there  was  a  valuable  consideration,  the  void 
conveyance  will  be  treated  as  an  agreement  or  trust  deed, 
which  will  be  enforced  either  by  compelling  a  proper  settle- 
ment of  the  property,  or  by  making  the  husband  a  trustee 
for  the  wife,  and  a  promissory  note  given  by  a  husband  to  a 
wife  for  money  advanced  out  of  her  separate  estate  has  been 
held  good  as  a  declaration  of  trust  (23  L.  J.,  Eq.  126). 

In  general,  however,  the  document  by  which  the  gift  or 
grant  was  attempted  to  be  made  must  be  such  as  would  have 
operated,  provided  it  had  been  made  between  strangers  (Sto. 
1374;  21  L.  J.,  Eq.  51). 

It  seems  that  a  married  woman's  will  is  good:  1st,  to 
continue  an  executorship ;  2nd,  as  to  separate  estate ;  3rd, 
under  a  power ;  4th,  with  the  husband's  consent ;  but  unless 
re-executed  after  cessation  of  coverture,  her  will,  notwith- 
standing the  24th  and  27  th  sections  of  the  "Wills  Act,  does 
not  pass  property  she  becomes  possessed  of  after  the  date  of 
her  will  (7  H.  L.  580;  8  Ch.  778 ;  2  P.  &  D.  276). 
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II.    The  respective  Rights  of  the  Husband  and  M'ife 
to  Property. 

"With  respect  to  the  property  of  the  wife,  the  husband  by 
the  marriage  immediately  becomes  absolutely  entitled  to  all 
the  money,  personal  chattels,  and  goods  and  other  moveable 
property  of  the  wife  which  are  in  her  possession,  and  also, 
subject  to  the  wife's  equity  to  a  settlement,  to  her  choses  in 
action,  and  all  other  her  personal  property  which  he  can  and 
does  reduce  into  possession  during  the  coverture. 

All  personal  chattels  and  goods  also,  except  those  limited 
to  her  separate  estate,  which  came  to  her  during  the  cover- 
ture, immediately  on  their  coming  to  her  vest  in  and  belong 
absolutely  to  the  husband,  whether  he  reduces  them  into 
possession  or  not,  but  as  to  choses  in  action  and  equitable 
interests,  he  must  reduce  them  into  possession;  and  such 
personal  property  which  (as  from  its  being  reversionary)  he 
cannot,  or  which  (from  delay  or  otherwise)  he  or  his  assigns 
omit  to  reduce  into  possession,  wiU  belong  to  the  wife  in 
case  she  survives ;  and  if  she  predeceases  him,  he  does  not 
take  simply  as  survivor,  but  as  her  administrator,  and  con- 
sequently is  unable  to  recover  them  without  first  taking  out 
letters  of  administration  to  her  effects. 

If  the  money  or  thing  has  been  received  by  the  wife  or  an 
agent  (not  her  trustee)  it  becomes  the  husband's,  and  there  is 
no  survivorship,  nor  any  necessity  of  administration  (4  Q.  B. 
500  ;  3  Q.  B.  536) ;  and  a  payment  to  the  account  of  "  Mrs. 
E.,  sole  executrix  of  H.,"  was  held,  in  a  case  in  which  the 
husband  first  died  and  then  the  wife,  not  to  give  her  or  her 
"representatives  the  right  (8  Ch.  88),  although  in  Fleet  v. 
Perrin  (3  Q.  B.  537),  the  wife's  representative  was  held 
entitled  to  money  given  during  the  coverture  to  a  wife  who 
survived  her  husband  ;  but  see  22  L.  J.,  C.  P.  166,  177. 

A  mere  carrying  over  to  the  account  of  the  husband  and 
wife  is  not  sufficient  to  prevent  the  wife's  right  of  survivor- 
ship (3  Ch.  220),  nor  is  the  equitable  assignment  of  the  wife's 
mortgage  (29  L.  J.,  Eq.  609). 
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Where  the  husband  and  wife  were  shipwrecked  together, 
and  no  proof  could  be  given  who  died  first,  the  wife's 
Tepresentatives  were  held  entitled  to  money  of  hers  which 
the  husband  had  not  reduced  into  possession  (19  Eq.  368).   . 

The  husband  also  by  the  marriage  becomes,  subject  to  the 
wife's  right  by  survivorship  when  the  property  remains  undis- 
posed of,  absolutely  entitled  to  all  leaseholds  and  chattels  real 
of  his  wife  in  possession,  and  also  fully  empowered  to  dispose 
of  such  leaseholds  and  chattels  real,  whether  equitable  or 
legal,  as  are  reversionary  or  expectant,  except  such  as  cannot 
vest  in  possession  difting  the  coverture  (22  L.  J.,  Eq.  97) ;  if, 
however,  he  omits  to  dispose  of  these  latter,  and  the  cover- 
tore  determines  before  they  drop  into  possession,  they  are 
subject  to  the  same  rule  as  personal  chattels  which  have  not 
been  reduced  into  possession. 

Though  the  husband  has,  as  above  stated,  full  power  with- 
out his  wife's  concurrence  to  dispose  of  her  reversionary  and 
expectant  interests  in  leaseholds,  neither  he  nor  his  wife, 
except  by  acknowledged  deed  under  Malins'  Act,  have  any 
power,  during  the  marriage,  of  disposing  (except  subject  to 
the  wife's  right  of  survivorship  and  equity  to  a  settlement) 
of  the  wife's  reversionary  or  expectant  interests  in  choses  in 
action  ;  for  the  husband  has  no  power  of  himself;  and  the 
wife  while'  covert  is  considered  so  completely  under  the  hus- 
band's influence,  as  not  to  have  any  will  of  her  own  and 
utterly  unable  to  bind  herself.  And  the  court  of  equity  wil 
not,  as  where  her  interest  is  immediate,  allow  her  to  consent 
in  court  to  the  disposition  of  her  future  interests  in  person- 
alty, nor  can  such  future  interests  be  converted  into  interests 
in  possession  by  the  conveyance  to  her  or  her  husband  of  the 
prior  estate  in  the  property ;  for  the  wife  being  unable,  while 
covert,  to  absolutely  accept  or  refuse  a  gift,  there  can  be  no 
merger  sufficient  to  unite  the  two  estates  (2  Sto.  487 ;  17 
L.  J.,  Eq.  151,  and  18  L.  J.,  Eq.  51). 

Charges  or  interests  of  this  nature  on  or  in  real  estate, 
or  the  proceeds  thereof,  can,  however,  be  dealt  with  by 
deed  acknowledged  under  the   Act  for  the    Abolition  of 
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Fines  and  Eeooveries  (24  L.  J.,  Eq.  665 ;  23  L.  J.,  Eq. 
636). 

By  the  20  &  21  Vict.  c.  57  (Malins'  Act),  married  women  are 
also  now  enabled,  by  properly  acknowledged  deed,  to  dispose 
of  or  release  every  future  or  reversionary  interest  in  personal 
estate  to  which  she  is  entitled  under  any  instrument  made 
since  the  year  1857  (except  interest  settled  upon  her  by  a 
marriage  settlement  or  agreement),  unless  such  instrument 
•restrains  her  from  alienating  or  affecting  the  same. 

A  mortgage  by  the  husband  of  the  wife's  leaseholds  or 
land  tax,  notwithstanding  it  reserves  the  right  of  redemption 
to  the  husband,  will  not  defeat  the  wife's  interest  beyond  the 
extent  of  the  mortgage,  unless  there  is  a  special  declaration 
as  to  such  right  of  redemption  (4  Eq.  649  ;  2  Col.  221). 

As  to  the  FREEHOLD  property  of  the  wife  (except  such  as  is 
•separate  estate),  whether  for  life,  in  tail,  or  in  fee,  the  hus- 
band, immediately  on  the  marriage,  becomes  seised  of  it  in 
her  right  for  the  joint  lives  of  himself  and  wife,  provided  the 
wife's  interest  therein  continues  so  long,  and  he  can  by  his 
own  act,  without  the  concurrence  of  his  wife,  dispose  of  it  for 
such  estate. 

On  the  death  of  his  wife,  he,  if  he  survives,  is  also  entitled 
by  the  curtesy  of  England  to  hold  for  his  life  the  lands  and 
tenements  of  which  his  wife,  or  he  in  her  right,  was,  during 
the  coverture,  solely  seised  in  deed  of  the  legal  or  equitable 
(not  partly  legal  and  partly  equitable)  estate  of  inheritance  (fee 
simple  or  fee  tail)  in  possession,  provided  he  had  issue  by  her 
capable  of  inheriting  the  estate,  born  alive  during  the  marriage. 

This  right  or  estate  arises  even  where  the  property  has 
been  limited  to  the  wife's  separate  use ;  and  although  it  was 
held  that  the  husband  was  only  entitled  where  the  separate 
estate  was  restricted  to  the  life  income  and  not  where  the  fee 
or  whole  interest  was  declared  to  be  separate  property,  it 
seems  now  decided  that  he  is  entitled  in  both  cases  (8  Eq. 
139;  8  B.  169;  3  Eq.  267);  nor  is  his  right  barred  by  the 
treason  of  the  wife. 

Although  curtesy  arises  out  of  rents,  tithes,   commons, 
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advowsons  and  offices  of  inheritancej  there  can  be  none  of  a 
mere  right,  title,  condition  or  personal  inheritance. 

It  is  generally  a  life  interest  in  the  whole  estate,  but  in  lands 
of  gavelkind  tenure  only  in  a  moiety ;  and  in  various  localities, 
■especially  in  manors,  there  are  particular  customs  by  which 
the  right,  amount  and  nature  of  the  curtesy  is  determined. 

The  husband's  rights  in  copyhold  and  customary  lands  and 
tenements  of  the  wife  is  similar  to  that  of  his  rights  in  her 
freeholds,  except  so  far  as  the  particular  custom  of  each 
manor  alters  such  rights,  and  except  that  he  is  only  entitled 
'  to  custesy  by  the  custom  of  the  particular  manor,  and  not 
generally  by  the  law  of  the  country;  and  in  some  places,  as 
at  Broadwas,  Worcestershire,  the  copyholds  (which  are  held 
for  lives)  are  considered  as  personal  estate  (6  V.  633). 

The  husband  has  full  power  to  dispose  of  his  right  of 
curtesy,  and  on  his  bankruptcy  it  passes  to  his  assignee  or 
trustee  therein,  unless  the  estate  out  of  which  it  arises  does 
not  fall  into  possession  until  after  he  has  obtained  his  dis- 
charge (7  Eq.  371 ;  21  B:  310). 

Although  as  a  general  rule  a  wife  can  only  bind  her  real 
estate,  or  bar  her  heir  by  deed  duly  acknowledged  (19  B.  176; 
25  L.  J.,  Eq.  66),  it  seems  such  property  of  hers  will  be 
barred  by  a  decree  made  in  a  suit  instituted  by  her  or  her 
next  friend,  and  also  by  her  fraud  (3  Ch.  717;  27  L.  J., 
Eq.  679;  4  K.  &  J.  409;  3  Dick.  463;  9  Mod.  35);  and 
a  compromise  order  of  the  court  is  good  as  to  the  wife's 
reversionary  interest  (9  Eq.  58;  25  L.  J.,  Eq.  156);  and 
where  there  is  a  valuable  consideration,  a  married  woman 
can,  it  seems,  contract  by  a  duly  acknowledged  deed  (7  Ch. 
64:  25  L.  J,,  Eq.  529). 

Under  the  Lunacy  Acts  the  Lord  Chancellor  can  make 
orders  passing  the  beneficial  interests  of  lunatic  married 
women,  but  cannot,  it  seems,  make  an  order  passing  a  mere 
legal  estate  of  inheritance  (33  L.  J.  422 ;  25'&  26  Vict.  c.  86). 

The  wife's  interest  in  the  property  of  her  husband  is  that 
of  support  and  sustenance  during  the  coverture;  and  upon 
his  death,  she  on  surviving  becomes,  with  respect  to  his  per- 
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sonal  property  entitled,  in  case  he  dies  intestate,  to  one-third 
if  he  leaves  any  issue,  or  one-half  if  he  leaves  none,  subject 
formerly  to  variation  by  particular  customs,  as  in  London 
and  York,  which  have  been  abolished  by  the  19  &  20  Vict, 
c.  94,  p.  278,  supra;  and  in  respect  of  his  real  property,  to 
dower  or  freebench,  subject  as  hereafter  explained. 

Dower  is  a  right ^or  life  to  one-third  in  value  of  the  lands 
and  tenements  whereof  her  husband  was  at  any  time  during 
the  coverture  solely  seised  in  law  or  in  deed  of  the  legal 
estate  of  inheritance  (fee  tail,  or  fee  simple)  in  possession,  and 
of  which  her  issue  (if  any)  might  by  possibility  have  inherited; 
and  if  she  was  married  since  the  1st  of  January,  1834,  she  has  a 
like  right,  modified,  however,  by  the  provisions  of  the  statute 
of  the  3  &  4  Will.  IV.  c.  105,  whereby  it  is  provided  that 
the  estate  of  iidieritance  may  be  equitable,  or  partly  equitable 
and  partly  legal,  or  one  to  which  the  husband  had  only  a 
right  of  entry ;  and  the  husband  is  given  full  power  in  his 
•lifetime,  or  by  will,  of  defeating  the  right  to  dower,  either  by 
a  disposition  or  by  a  simple  declaration  made  after  the  act 
came  into  operation  (24  J.  L.,  Eq.  591);  and  as  to  what  is 
sufficient,  see  19  Eq.  346;  8  Eq.  466;  30  B.  621. 

This  right  of  the  wife  is  claimable  out  of  advowsons  in  gross 
or  appendant,  and  mines  opened  and  wrought  before  the  hus- 
band's death,  and  in  case  of  women  married  since  the  above 
act,  out  of  an  equity  of  redemption  or  other  equitable  inheri- 
tance. 

A  divorce  a  vinculo  matrimonii,  as  well  as  elopement  and 
adultery,  and  even  although  the  husband's  cruelty  forced  the 
wife  to  leave  (31  L.  J.,  C.  P.  70),  is  a  bar  to  dower;  and 
so  is  a  jointure  (34  L.  J.,  Eq.  313);  and  the  treason  of  the 
husband,  and  the  Statutes  of  Limitations,  apply  to  dower 
(34  L.  J.,  Eq.  186). 

If  on  the  face  of  a  husband's  will,  by  which  he  gives 
■benefits  to  his  wife,  there  appears  an  intention  to  dispose  of 
his  property  in  a  way  inconsistent  with  the  right  to  dower,  as 
by  devising  it  with  power  to  lease,  &c.,  the  wife  must  elect 
<23  L.  J.,  Eq.  622). 
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In  some  cases  the  widow,  instead  of  one-third,  is  entitled 
to  the  whale  of  her  husband's  lands  for  life,  as  in  burgage 
tenure,  and  in  others  to  one-half  qv  one-fourth,  according  to 
the  particular  custom  of  the  place. 

A  right  similar  to  that  of  dower,  and  called  freebench,  is 
also  generally  claimable  by  the  widow  out  of  copyhold  and 
customary  estates.  This  right,  however,  is  altogether  subject 
to  the  custom  of  the  particular  manor  or  place  within  which 
the  property  is  situate,  and  is  liable  to  considerable  variations. 
It  seems  that  the  Dower  Act  does  not  affect  copyholds 
(24  L.  J.,  Eq.  123) ;  the  3rd  section  of  the  Wills  Act,  however, 
enables  husbands  to  defeat  freebench  by  devise  (19  Eq.  351). 

The  widow  is  also,  by  Magna  Charta,  entitled  to  quaren- 
tine,  which  is  a  right  to  remain  in  her  husband's  capital  man- 
sion-house for  forty  days  after  his  death,  during  which  her 
dower  is  to  be  assigned. 

Dower,  it  seems,  is  not  an  estate  in  the  land,  but  a  legal 
right  to  receive  a  portion  of  its  profits,  and  for  such  purpose 
the  widow  is  entitled  to  an  assignment  by  metes  and  bounds 
of  her  one-third  or  other  proportion  of  the  land. 

Her  claim  is  much  favoured,  so  that  she  is  frequently  con- 
sidered as  having  a  legal  estate  in  the  land,  and  her  right,  it 
seems,  will  be  decreed  even  against  a  hona  fide  purchaser 
without  notice  (Sto.  629,  630);  but  neither  a  tenant  in 
dower  nor  by  curtesy  can,  seemingly,  stand  seised  to  an  use 
(Sto.  970,  n.). 

The  courts  of  law  have  always  had  power  to  assign-  dower, 
but  as  in  nearly  all  cases  the  widow  necessarily  requires  a 
discovery  of  the  title  deeds  or  of  the  dowable  lands,  or  some 
other  discovery  or  assistance,  which  formerly  could  only  or 
could  best  have  been  obtained  in  this  court,  a  jurisdiction 
concurrent  with  the  courts  of  law  was  and  is  exercised,  and 
relief  afforded  after  the  widow's  title  (if  disputed)  has  been 
determined,  which  was  formerly  done  by  directing  an  issue 
at  law,  and  retaining  the  biU  in  the  meantime  ( Sto.  624 — 626), 
but  now  by  either  deciding  the  matter  itself  or  directing  a 
trial  or  reference. 
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A  gift  to  a  husband  and  wife  gives  an  estate  by  entirety, 
not  joint  tenancy  (33  L.  J.,  Eq.  132;  23  L.  J.,  Eq.  591; 
18  L.  J„  Eq.  230;  Litt.  s.  291). 

A  gift  to  a  lady  for  life  and  then  to  her  husband  (if  she 
niarries),  gives  her  first  husband  a  vested  estate  (7  Ch.  7). 

Marriage,  it  seems,  is  not  a  severance  of  a  joint  tenancy 
(7  Eq.  518),  although  an  agreement  for  a  marriage  settlement 
might  be  (9  Eq.  410). 


III.    Wife's  Equity  to  a  Settlement. 

.  Notwithstanding  the  husband  has  at  law  an  absolute  right 
to  reduce  into  possession  such  of  his  wife's  personal  property 
as  is  so  reducible,  he  has  in  equity  no  such  absolute  right;  and 
therefore,  if  for  any  reason  (as  where  the  property  is  vested 
in  trustees,  or  other  persons  who  are  not  liable  to  be  sued 
for  it  at  law)  it  is  necessary  for  the  husband  to  come  into 
equity  to  obtain  the  property,  the  court,  acting  on  the  maxim 
that  he  who  seeks  equity  must  do  equity,  and  also  con- 
sidering itself  as  standing  in  loco  parentis  towards  femes 
■covert,  wiU  refuse  to  afibrd  him  any  assistance  until  he 
agrees  to  make  a  suitable  settlement  out  of  the  property  he 
is  seeking  to  recover,  or  of  some  other  property,  in  favour  of 
his  wife  and  the  issue  of  the  marriage,  unless  the  wife  and 
issue  are  sufiiciently  provided  for,  or  the  right  to  a  settlement 
is  waived  or  lost  by  the  misconduct  of  the  wife  or  otherwise, 
or  the  wife,  upon  being  examined  in  court  or  under  a 
commission,  consents  that  the  whole  shall  be  given  to  the 
husband,  or  he  can  be  considered  as  a  purchaser  of  his  wife's 
property  by  reason  of  a  settlement  having  been  made  by  him 
in  consideration  ( either  _  express  or  implied)  of  the  wife's 
whole  fortune  (Sto.  1404  et  seq.  ;  2  Sp.  484;  D.  C.  P.  86). 
The  wife  can  at  any  time  before  decree  or  order  for  a 
settlement  waive  her  right  to  one  (32  L.  J.,  Eq.  748),  and 
can  also  at  any  time  before  payment  or  transfer  of  her 
money  or  property  to  her  husband  retract  her  consent  to  his 
having  it  (4  Eq.  562 ;  22  L.  J.,  Eq.  895). 
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This  equity  to  a  settlement  attaches  generally  to  all 
personal  property  of  the  wife,  which  cannot  he  reached 
without  the  assistance  of  equity,  and  is  now  considered  as 
extending  to  sums  under  200/.,  although  formerly  it  was 
deemed  not  to  affect  such  sums  or  periodical  payments  which 
were  less  than  10/.  per  annum,  and  the  same  were  usually 
ordered  to  he  paid  to  the  husband  without  the  consent  of 
the  wife  or  the  requirement  of  any  settlement  (20  L.  J., 
Eq.  504). 

By  the  Scotch  law  the  wife  was  entitled  to  no  settlement 
out  of  her  personal  estate  (19  L.  J.,  Eq.  238),  but  now  an 
act  of  the  present  reign  gives  her  certain  rights  as  to 
successions  since  1st  November,  1861. 

As  long  as  the  husband  is  willing  and  able  to  maintain 
his  wife  the  court  of  equity  will  not  (except  in  special  cases) 
give  the  wife  a  settlement  out  of  property  in  which  she  has 
only  a  life  interest,  particularly  as  against  an  assign  for 
value  ;  but  when  he  ceases  to  be  so,  as  by  becoming  bankrupt 
or  insolvent,  or  by  deserting  her,  a  settlement  wUl  be  decreed 
out  of  such  property,  without  the  husband  has,  before  any 
failure  in  maintaining  his  wife,  assigned  it  for  value 
(23  L.  J.,  Eq.  249;  see  17  L.  J.  99,  where  the  husband 
had  been  imprisoned  for  abduction  of  the  wife,  and  also 
20  L.  J.  835) ;  and  it  is  immaterial  whether  such  life 
interest  is  in  personal  or  real  estate,  provided  it  cannot  be 
reached  by  the  husband  or  assignees  without  the  intervention 
of  a  court  of  equity  (D.  C.P.  86);  an  da  wife  has  no  equity 
to  a  settlement  out  of  the  accumulations  of  the  income  of 
chattels  real  against  a  person  to  whom  the  husband  has 
assigned  them  for  value  (12  Eq.  609).  ; 

While  the  property  is  reversionary,  no  settlement  will,  it 
seems,  be  directed  (21  L.  J.,  Eq.  318) ;  nor  generally  wiU 
one  be  directed  in  respect  of  the  wife's  fee  simple  estates 
(32  L.  J.,  Eq.  Ill;  9  L.  J.,  Eq.  10;  4  H.  I);  and  as  to 
legal  choses  in  action,  see  19  Eq.  539. 

If  the  wife's  property  can  be  obtained  without  the  inter- 
vention of  equity,  the  husband,  or  his  assignee,  is  generally 
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entitled  to  obtain  and  retain  it  without  making  any  settle- 
ment; and  therefore  any  trustee  or  other  person  who  holds 
property  of  the  wife  may,  before  a  suit  has  been  instituted 
(but  not  after),  if  he  chooses,  hand  it  over,  or  if  it  is  property 
which  cannot  be  recovered  at  law,  retain  it  until  a  proper 
settlement  has  been  made  (D.  C.  P.  96). 

In  proper  cases,  however,  the  court  will,  on  the  wife's 
application,  prevent  her  husband  and  his  assigns  from 
enforcing  their  legal  rights  until  the  husband  has  made  a 
suitable  provision  for  her;  and  in  cases  of  legacies  left  to 
the  wife  the  court  has  frequently  exercised  this  power  and 
awarded  an  injunction  to  prevent  the  husband  from  re- 
covering them  until  he  makes  a  proper  settlement;  and  it 
seems  that  whenever  the  wife  as  defendant  woidd  be  entitled 
to  a  settlement  against  her  husband  or  his  assigns,  she  can 
institute  a  suit  for  the  purpose  of  asserting  it  by  bringing  an 
action  in  the  name  of  her  prochein  ami,  or  next  friend 
(Sto.  1414;  5  V.  737;  1  P.  W.  459). 

If  the  husband  declines  to  make  a  settlement  or  provision 
for  the  wife  and  children,  equity  wiU  not,  generally,  without 
he  misconducts  himself,  take  from  him  the  annual  produce 
of  his  wife's  property  so  long  as  he  maintains  her,  or  is 
willing  and  able  to  do  so;  when,  however,  he  misconducts 
himself,  or  deserts  her,  or  by  cruelty  obliges  her  to  separate 
from  him,  or  even  if  they  voluntarily  separate  (16  L.  J.  387), 
he  will  no  longer  be  allowed  to  receive  it,  unless  the  wife  has 
already  a  sufficient  settlement  (8  Ch.  338  ;  14  Eq.  253);  for 
misconduct  is  considered  a  forfeiture,  and  equity  does  not 
treat  the  income  of  the  wife's  property  as  the  husband's 
absolutely,  but  only  given  to  him  to  enable  him  to  perform 
his  duty  of  supporting  her  and  their  children  (D.  C.  P. 
96^98). 

This  equity  of  the  wife  is  enforced  not  only  against  the 
husband  but  also  against  his  assigns  (whether  in  bankruptcy 
or  insolvency^  for  the  payment  of  debts  generally,  or  even 
for  a  valuable  consideration),  because,  as  to  all. such  assigns 
(except  the  last),  they,  according  to  the  rules,  both  of  law  and 
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equity,  take  the  property  subject  to  all  the  equities  and  liabi- 
lities which  affect  the  bankrupt,  insolvent,  or  general  assignor ; 
and  with  respect  to  the  last,  because  it  is  a  rule  that  all  assigns 
are  subject  to  such  equities  as  they  have  notice  of  previous  to 
the  payment  of  their  purchase  or  consideration  money;  and 
here,  from  the  very  nature  of  the  transaction,  no  assign  can 
avoid  having  notice;  for  this  equity  must  be  deemed  well 
known,  and  that  which  shows  the  husband's  title  shows  also 
the  wife's. 

.  It  is  wholly  in  the  discretion  of  the  court,  on  a  careful  con- 
sideration of  all  the  prcumstances,  and  of  the  position  of  the 
parties,  to  determine  what  settlement  should  be  made.  The 
following  distinctions,  however,  should  not  be  lost  sight  of, 
namely,  that  as  against  the  husband,  unless  he  has  ill-treated 
or  deserted  his  wife,  or  has  refiised  to,  or  cannot  maintain  her,  , 
the  settlement  is  generally  made  only  to  take  effect  upon  his 
death  or  neglect  to  maintain  her,  he  being  in  the  meantime 
allowed  to  receive  and  expend  the  income  (D.  C.  P.  96); 
and  that  as  against  an  assign  for  value,  such  settlement 
would  not  only  be  postponed  in  the  same  way,  but  less 
of  the  capital  would  probably  be  settled  than  in  case  of  a 
general  assign,  and  'it  is  considered  doubtful  whether,  if  the 
■\vife  were  to  survive  her  husband,  she  would,  as  against  an 
assign  for  value,  be  entitled  to  any  part  of  the  annual  income 
of  the  property,  or  to  any  part  of  a  mere  life  estate  or  annuity 
(D.  C.  P.  99) ;  while  as  against  assigns  in  bankruptcy  or 
insolvency,  or  for  the  benefit  of  creditors  generally,  as  the 
husband  is  by  the  loss  of  his  property  rendered  for  a  period 
at  least,  if  not  for  ever,  incapable  of  supporting  his  wife,  the 
court  considers,  that  an  immediate  provision  for  the  wife  is 
rendered  necessary,  and  orders  a  settlement  which  may  at 
once  benefit  her,  and  very  frequently  of  the  whole  property 
or  fund  (Sto.  1421), 

When  the  property  has  passed  into  the  possession  of  a  bond 
fide  purchaser  without  notice,  the  husband,  if  in  a  condition 
to  do  so,  will  be  compelled  to  make  a  settlement  out  of  his 
own  property. 
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As  a  general  rule,  the  court  did  not  formerly  settle  more 
than  one-half  of  the  wife's  property,  except  under  special 
circumstances,  as  where  the  husband  had  deserted  his  wife, 
or  left  her  destitute,  or  by  some  means  become  unable  to 
render  her  any  support,  as  by  being  an  insolvent,  or  an  uncer- 
tificated bankrupt ;  in  which  cases  it  was  at  one  time  consi- 
dered that  the  whole  fund  should  be  settled. 

Now,  however,  the  court  (except  in  the  case  of  the  marriage 
of  a  ward  of  court  without  its  consent,  and  of  a  marriage 
which  is  clandestine  under  the  Marriage  Act)  exercises  its 
judgment  and  descretion,  and  either  settles  the  whole  or  such 
proportion  as,  under  the  particular  circumstances  of  each 
case,  seems  just  and  proper,  the  fact  of  whether  there  has  been 
any  previous  settlement  being  taken  into  consideration.  In 
Smith  V.  Smith  (30  L.  J.,  Eq.  637)  the  whole  of  a  sum  of 
£12,000  was  ordered  to  be  settled,  and  so  in  other  cases 
(21  L.  J.,  Eq.  349,  and  28  L.  J.,  Eq.  647)  the  whole  pro- 
perty has  been  settled;  and  in  another  case  two-thirds  of  a 
life  interest  were  ordered  to  be  settled  on  the  wife,  in  con- 
sequence of  the  bankruptcy  of  the  husband  (D.  C.  P.  96 ; 
20  L.  J.,  Eq.  335);  and  in  34  L.  J.,  Eq.  365,  an  inquiry  was 
directed,  although  one-half  had  previously  been  settled;  and 
see  1  Ch.  520;  31  L.  J.  367;  20  L.  J.,  Eq.  106.  Where 
there  are  debts  due  from  the  wife,  the  property  will  only  be 
settled  subject  thereto  (4  Ch.  247). 

The  wife,  except  she  has  married  clandestinely,  or  is  a 
ward  of  court  who  has  married  without  its  consent,  can,  at 
any  time  before  a  settlement  has  been  executed,  even  after  the 
judge  or  his  chief  clerk  has  actually  approved  of  one  under  a 
decree,  by  appearing  and  giving  her  consent  in  open  court, 
or  under  a  commission,  waive  her  right  (which  includes  that 
of  the  children),  and  agree  that  the  whole  fund  shall  be  abso- 
lutely paid  over  to  her  husband  or  his  assigns. 

Notwithstanding  the  wife  would  not  by  any  misconduct 
lose  her  vested  rights  under  a  valid  settlement  or  a  contract, 
for  one  made  previously  to  her  marriage,  yet  her  equity  to  a 
settlement  may  be  lost  or  suspended  by  her  own. misconduct. 
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Thus,  althougli  equity,  where  the  wife  (not  heing  a  ward  of 
court  married  without  its  consent)  is  living  in  adultery  apart 
from  her  husband,  will  not  generally  decree  the  wife's  equit- 
able property  to  be  paid  over  to  the  husband  on  his  applica- 
tion, as  he  is  at  no  charge  for  her  maintenance,  yet  it  will 
not,  it  seems,  on  the  wife's  own  application,  direct  any  settle- 
ment against  the  husband,  as  she  has,  by  such  misconduct, 
rendered  herself  unworthy  of  the  protection  or  favour  of  the 
court.  The  late  Master  of  the  B.olls,  however,  held,  in  one 
case,  that  adultery  did  not  deprive  the  wife,  on  her  applica- 
tion of  a  settlement  against  a  purchase?-,  to  whom  the  fiind 
had  been  assigned  before  it  fell  into  possession  (19  L.  J., 
Eq.  494). 

Where  the  wife  is  a  ward  of  court,  married  without  its  con- 
sent, a  settlement  will  be  directed,  even  if  she  consents  to 
waive  it,  or  has  misconducted  herself,  as  a  punishment  to 
the  husband  for  his  contempt  of  the  court  in  marrying  her 
(D.  C.  P.  99). 

Although  the  court  in  decreeing  a  settlement  on  the  wife 
duly  attends  to  the  interests  of  the  children,  and  gives  them 
an  interest  in  the  property  (provided  the  wife's  estate  therein 
,  does  not  cease  at  her  death),  yet  it  does  so  only  on  the 
assumption  that  the  wife  is  anxious  to  provide  for  her  chil- 
dren, and  they  have  no  independent  equity  of  their  own ;  for 
though  the  husband  is  under  a  moral  and  legal  obligation  to 
provide  for  them  till  they  can  maintain  themselves,  he  is  not 
obliged  to  do  so  out  of  any  particular  property,  and  their 
claim  to  the  consideration  of  the  court  is  capable  of  beiug 
either  expressly  given  up  by  the  wife,  or  tacitly  waived  by 
her  death  vrithout  having  asserted  it(D.  C.  P.  101). 

Their  right,  however,  was  thought  to  have  attached  on  the 
vnfe  instituting  proceedings  for  a  settlement,  and  that  if  she 
died  whilst  they  were  pending,  without  expressly  waiving  the 
right,  the  children  cordd  proceed  by  a  supplemental  suit;  but 
it  has  since  been  held  otherwise,  and  that  they  have  no  right 
until  an  order  or  decree  has  been  made  for  a  settlement 
(32  L.  J.,  Eq.  748).     The  wife,  however,  although  she  can 
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waive  the  settlement  altogether  as  ahove  stated,  cannot  waire^ 
it  as  to  them,  and  insist  upon  it  as  to  herself;  and  so  if  the 
husband  has  agreed  during  his  wife's  life  to  settle  her  pro- 
perty, such  agreement  will  enure  for  the  benefit  of  the  chil- 
dren also  (D.  C.  P.  114;  1  Mad.  467;  Sto.  1417  et  seq.). 

The  proper  form  of  settlement  is  upon  trust  for  the  separate 
use  of  the  wife  for  life,  without  power  of  anticipation,  and 
then  for  her  children  by  any  marriage  as  she  may  appoint, 
and  in  default  of  appointment,  to  her  children  equally,  with 
the  usual  clauses,  and  remainder  to  her  husband  or  his  assigns, 
whether  he  survives  or  not  (8  Ch.  483;  1  Ch.  520);  but  if 
there  are  special  circumstances  in  the  case,  the  court  has  fuU 
discretion,  and  can  settle  it  otherwise,  if  it  thinks  it  proper 
and  desirable  to  do  so  (2  Ch,  D.  44 ;  4  Ch.  407;  3  Ch.  215; 
9  Eq.  404;  4  Eq.  122;  21  L.  J.,  Eq.  216). 


IV.  Separate  Estate. 

This  is  property  which  the  wife  has  independently  of  her 
husband,  and,  with  the  exception  of  the  custom  of  some  few 
localities,  altogether  a  creation  of  equity,  and  unknown  at 
common  law,  except  so  far  as  the  recent  alterations  of  the 
law  have  obliged  the  common  law  courts  to  recognize  it  (7 
Q.  B.  218),  and  is  consequently  governed  by  equitable  rules 
and  regulations. 

It  may  consist  of  either  real  or  personal  estate,  be  acquired 
by  deed,  wiU,  or  any  other  instrument  or  means,  even  as  to 
personalty,  by  the  verbal  declaration  of  the  husband  (34  L.  J., 
Eq.  641),  and  may  be  given  to  or  settled  on  the  wife  by  an  in- 
tended husband,  or  any  other  person,  whether  a  relation  or  a 
stranger,  either  with  or  without  the  intervention  of  trustees, 
and  either  before  or  after  marriage,  in  contemplation  or  not 
of  an  immediate  marriage. 

Where  there  is  no  trustee  the  husband  will  in  equity  be 
considered  as  one  for  the  benefit  of  the  wife  (Sto.  1380;  9  V. 
369;  19  V.  416;  17  L.  J.,  Eq.  416);  but  if  the  wife  allows 
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the  husband  to  use  her  money  for  his  own  general  purposes, 
without  any  agreement  that  he  should  refund  it,  she  cannot 
claim  its  repayment  from  him  or  his  estate  (28  L.  J.,  Eq. 
903). 

No  specific  words  are  required  to  create  separate  estate, 
but  any  which  expressly  or  impliedly  show  that  the  property 
is  intended  to  be  exempted  from  the  control  or  engagements 
of  the  husband  wiU  be  held  sufficient.  Thus  a  bequest  to  a 
married  woman  "  for  her  own  use  and  at  her  own  disposal," 
has  been  held  to  create  separate  estate,  for  otherwise  the  wife 
would  have  had  no  power  of  disposition  over  it;  so  has  a  gift 
"for  her  own  sole  use  and  benefit;"  but  not  where  the  gift 
was  direct  to  the  woman  without  a  trustee  (2  Eq.  177;  32 
L.  J.,  Eq.  347),  and  "  sole,"  by  itself,  is  not  sufficient,  except 
in  a  marriage  settlement  (4  H.  L.  288).  The  words  "for  her 
own  use,"  or  "  her  own  use  and  benefit,"  have  also  been 
decided  to  be  insufficient,  there  being  in  such  cases  no  clear 
intention  that  she  was  to  take  it  free  from  the  usual  marital 
rights  of  the  husband.  A  trust  for  a  lady  to  receive  the  rents 
"  whether  married  or  single,"  with  a  clause  against  anticipa- 
tion, has  been  held 'sufficient  (29  L,  J.,  Eq.  135). 

If  personal  chattels  or  jewels,  or  other  articles  of  apparel 
or  ornament,  are  given  to  the  wife  by  any  one  (except  the 
husband),  they  will,  from  their  nature,  be  deemed  separate 
estate. 

The  interest  and  accumulations  of  separate  estate  are  con- 
sidered as  partaking  of  the  same  nature  as  that  from  which 
they  arose ;  and  so  will  any  savings  the  wife  may  make  out 
of  her  pin-money,  or  of  any  allowance  which  she  has  for 
domestic  concerns,  if  made  without  detriment  to  the  purpose 
for  which  it  was  given,  and  with  the  full  knowledge  and  con- 
sent of  her  husband ;  but  if  otherwise,  then  such  savings  will 
belong  to  the  husband  in  his  marital  rights  (2  Sto.  1372  et 
seq.;  Wms.  Exs.  632;  2  Sp.  502);  although  it  has  been 
held  (see  22  L.  J.,  C.  P.  166  ;  and  19  L.  J.,  Ex.  300),  that 
earnings  of  the  wife  deposited  by  her  with  a  thitd  person 
*ould  be  recovered  by  the  husband  after  her  death.     Probate 
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has  been  granted  against  the  husband's  opposition  of  the 
wife's  wiU,  disposing  of  trade  earnings  (27  L.  J.,  P.  21);  and 
see  27  L.  J.,  Eq.  637,  where  equity  declined  to  interfere  as 
to  her  earnings. 

In  the  city  of  London  a  feme  covert  may  by  the  custom 
carry  on  trade  as  a  sole  trader,  and  enjoy  the  profits  as  her 
own  separate  estate  (Rop.  H.  &  W.). 

As  a  general  rule,  however,  a  wife  was  unable  to  trade  on 
her  own  account,  and  when  she  traded  was  considered  as 
acting  as  her  husband's  agent,  so  that  in  general  he  was 
entitled  to  all  the  profits,  and  subject  to  all  the  liabilities 
which  thus  arose ;  but  various  alterations  have  been  made  by 
the  Married  Women's  Property  Acts,  and  in  equity  (as 
agreements  are  permitted  between  married  persons)  when- 
ever an  agreement,  either  before  or  after  marriage,  can  be 
shown,  by  which  the  husband  allows  or  promises  to  allow  his 
wife  to  trade  on  her  own  account,  and  she  accordingly  trades, 
such  an  agreement  will  be  enforced  (even,  it  seems,  where 
there  is  no  valuable  consideration)  against  the  husband ;  and 
where  it  was  prenuptial,  or  founded  on  a  valuable  considera^ 
tion,  against  all  persons  claiming  through  the  husband,  in- 
cluding his  creditors. 

The  intervention  of  a  trustee  is  not  absolutely  necessary, 
although  it  is  advisable  to  have  one  in  whose  name  the  busi- 
ness should  be  carried  on,  and  in  whom  the  trade  effects 
should  be  vested,  for  then  such  trustee  wiU,  at  law,  be  entitled 
to  such  effects  and  the  profits  of  the  trade,  and  the  wife  wiU 
be  treated,  not  as  the  agent  of  her  husband,  but  of  such  trus- 
tee, and  her  possession  as  his,  and  the  trustee  wiQ,  in  equity, 
be  considered  as  holding  the  property,  and  receiving  the  pro- 
fits, for  the  sole  and  separate  use  of  the  wife ;  and  thus,  by  the 
joint  operation  of  law  and  equity,  the  beneficial  interest  in 
the  property  wiR  be  secured  to  the  wife  (Sto.  1385,  1386). 

Where  a  trustee  is  appointed,  care  should  be  taken  that 
the  business,  and  aU  transactions  connected  with  it,  are  car- 
ried on  in  his,  and  not  in  the  husband  or  wife's  name,  for  if 
the  wife's  is  used,  the  business,  subject  to  the  provisions  of 
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the  recent  acts,  will  at  laio  (though'  not  in  equity)  be  deemed 
the  husband's,  and  he  wiU  be  entitled  to  its  profits,  and  sub- 
ject to  its  liabilities. 

It  is  immaterial  whether  the  agreement  is  express  or  only 
implied  from  the  circumstances  of  the  case,  so  that  if  the 
husband  allows  his  wife  after  marriage  to  carry  on  any 
business  on  her  separate  account,  or  to  keep  any  part  of  her 
earnings  for  her  own  use,  independently  of  his,  or  to  have 
any  particular  thing, — as,  for  example,  the  price  of  all  the 
butter  or  cheese  which  is  not  consumed  at  home, — all  the 
profits  or  eaminga  she  thus  obtains  will  be  treated  as  her 
separate  estate  (3  P.  W.  337). 

So,  where  a  husband  deserts  his  wife,  and  she  by  the  aid 
of  her  friends  carries  on  a  separate  trade,  the  profits  thereof 
belong  to  her,  and  her  husband  will,  in  equity,  be  prevented 
from  depriving  her  of  them  (Sto.  1387).  And  now,  under 
the  Divorce  Acts  (20 &  21  Vict.  c.  85 ;  21  &  22  Vict.  c.  108 ; 
23  &  24  Vict.  c.  144;  and  25  &  26  Vict.  c.  81),  orders 
can  be  and  are  frequently  made  for  protecting  the  property 
of  married  women  who  have  been  deserted  by  their  husbands, 
as  well  as  in  cases  of  decrees  for  judicial  separation  and 
divorce. 

■  It  must  here  be  remarked,  that  although  separate  property 
is  generally  free  from  the  husband's  debts,  yet  such  of  it  as  is 
obtained  from  or  by  the  sole  permission  of  the  husband  (and 
not  from  others)  by  his  voluntary  act,  and  without  considera- 
tion, is,  notwithstanding,  the  husband  has  no  power  over 
liable  to  his  creditors  in  case  of  a  deficiency  of  assets. 

The  wife,  with  respect  to  her  separate  property,  is  in  equity 
generally  considered  as  a  feme  sole,  and  accordingly  has, 
unless  expressly  restrained,  frill  power,  without  the  consent 
of,  and  even  against  the  consent  of,  her  husband,  to  dispose 
of  the  beneficial  interest  in  personal  property,  or  in  the  income 
of  real  property,  which  is  given  to  her  separate  use  (8  Eq.  139 ; 
5  Exch.  187;  and  34  L.  J.,  Eq.  203),  and  a  manual  delivery  by 
her  of  personal  property  has  been  held  sufficient  (4  Eq.  116). 

As,  however,  separate  estate  was  not,  except  in  a  few 
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instances  (7  Q.  B.  218;  5  Exch.  187)  recognized  at  law,  it 
was  considered  that  the  legal  estate  in  the  property  could 
only  be  disposed  of  in  the  ordinary  way,  or  under  a  power 
given  to  the  married  woman,  and  with  respect  to  real  estate 
(except  it  was  a  mere  life  income),  only  by  deed  acknowledged, 
or  such  other  means  as  would  be"  necessary  if  the  property 
was  not  separate  estate  (Sto.  1392  ;  2  J.  &  B.  468);  but  from 
Lord  Westbury's  decision  in  Taylor  v.  Meads  (34  L.  J., 
Eq.  203),  and  other  subsequent  cases  up  to  the  recent  case  of 
Bishop  V.  Wall  (3  Ch.  D.  194),  it  now  seems  clear  that^ 
whether  there  is  or  not  a  special  power  of  disposition,  a 
married  woman  is  for  all  purposes  of  disposition  of  the  bene- 
ficial interest  in  real  or  personal  estate,  settled  to  her  separate 
use  in  the  position  of  an  unmarried  lady,  and  can  dispose 
of  the  beneficial  interest  by  will,  unacknowledged  deed,  or 
otherwise,  exactly  as  if  she  were  not  married,  but  it  does  not 
yet  seem  decided  whether  she  can  pass  the  legal  interest  in 
real  property  by  an  unacknowledged  deed  (32  L.  J.,  Eq. 
534,  577  ;  7  Ch.  64) ;  and  although  from  what  is  said  in 
Adams  v.  Gamble  {\2  Irish  Ch.  E.ep.  102)  and  some  of  the 
other  cases  it  may  be  thought  that  she  can  do  so,  it  wiU  not 
(considering  that  separate  estate  is  a  mere  creature  of 
equity)  be  safe  to  act  upon  this  until  the  point  is  clearly 
decided. 

If,  however,  a  power  is  given  the  wife,  she  may  dispose  of 
the  estate  thereunder,  even  though  there  is  no  trustee  inter- 
posed for  the  purpose  of  protecting  the  power  ;  but  it  seems 
that  a  power  to  dispose  of  the  legal  estate,  although  it  need 
not  be  worded  in  any  particular  manner,  or  even  state  that 
it  may  be  exercised  during  coverture,  must  nevertheless  be 
more  express  than  a  power  to  dispose  of  the  equitable  interest, 
and  cannot,  like  such  last-mentioned  power,  be  so  easily 
implied  from  the  other  parts  of  the  document. 

In  cases  where  such  power  is  given  (especially  in  marriage 
settlements),  it,  as  well  as  the  separate  interest  of  the  wife, 
will,  if  an  intention  is  shown  to  such  effect,  be  construed  as 
only  extending  to  the  marriage  in  contemplation  whereof  the 
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setfleinent  was  made,  and  not  as  extending  to  a  subsequent 
coverture. 

It  should  be  remembered  tliat  a  wife  cannot,  to  the  pre- 
judice of  the  creditors  of  the  husband  at  the  time  of  the  dis- 
position, make  any  gift  or  disposition  of  separate  property 
which  the  husband  has  given  her  without  a  valuable  consi- 
deration, for  that  would  be  allowing  a  fraud  on  the  creditors. 

When  it  was  found  that,  by  reason  of  the  wife's  power  of  dis- 
position, the  benefits  accruing  from  separate  estate  were  greatly 
lessened,  and  the  husband  was  thus  enabled  to  influence  his 
wife  to  dispose  of  it  for  his  advantage,  the  court  of  equity 
(acting  contrary  to  the  general  rule  of  law  respecting  the 
alienation  of  property)  allowed  separate  estate  to  be  fettered 
by  restrictions  against  alienation  and  anticipation,  so  that  the 
wife  should  have  no  power  of  depriving  herself  of  its  benefits 
during  her  coverture,  and  thus  be  effectually  protected  from 
marital  influence;  and  now,  after  much  discussion  on  the 
subject,  it  has  been  for  some  years  clearly  decided,  that  a 
clause  against  alienation  or  anticipation  is  good  and  effectual 
so  long  as  the  woman  remains  married,  and  that  although 
such  a  clause  becomes  inoperative  on  her  becoming  discovert^ 
it  will,  without  the  words  expressly  or  impliedly  restrict  it  to 
one  marriage,  come  again  into  operation  on  the  woman  re- 
marrying, and  apply  at  aU  times  during  coverture,  either  by 
a  first  or  any  future  husband;  and  the  cases  have  also  decided 
that  it  is  not  necessary  to  use  any  particular  words  to  restrain 
the  disposition,  but  that  a  clear  intention  of  such  purpose  on 
the  face  of  the  instrument  "is  sufficient  (11  Eq.  5;  4  My. 
&  Cr.  377 ;  15  S.  375). 

This  clause,  however,  does  not  prevent  the  wife  from 
making  a  proper  compromise  respecting  the  property  (25 
L.  J.,  Eq.  156),  although  it  prevents  any  part  of  the  estate 
or  income,  except  arrears,  from  being  impounded  for  breaches 
of  tinist  (29  L.  J.,  Eq.  499;  25  L.  J.,  Eq.  157;  28  L.  J., 
Eq.  685).  Where  there  is  this  clause,  and  the  interest  or 
income  is  made  payable  to  the  wife  on  certain  days,  no 
assignment  can  be  made  until  after  such  days,  notwithstand-' 
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ing  interest  is  generally  considered  as  accruing  from  day  to 
day  (33  L.  J.,  Eq.  471). 

Although,  property,  as  a  rule,  cannot,  except  in  cases  of 
separate  estate  as  above  mentioned,  be  made  unassignable,  it 
can  be  given  until  assignment  or  the  happening  of  some 
other  event,  or  with  a  limitatioti  over  on  such  event  (4  Eq. 
209;  and  supra,  p.  104). 

If  there  is  no  clause  against  anticipation,  and  the  wife  be- 
stow her  separate  estate  on  her  husband,  equity,  in  conse- 
quence of  the  influence  that  husbands  possess  over  their  wives, 
closely  examines  the  transaction,  and  when  called  upon  to 
give  it  effect  or  sanction,  examines  the  wife  in  court,  or  before 
commissioners  appointed  for  the  purpose,  and  uses  other  pre- 
cautions for  ascertaining  her  unbiassed  wishes ;  but  where  the 
husband,  with  the  wife's  consent,  receives  the  income  of  her 
separate  estate,  equity  considers  that  she  voluntarily  chooses 
thus  to  dispose  of  it  for  the  benefit  of  the  family,  and  will  not 
generally  compel  him  to  account  for  more  than  he  has  re- 
ceived during  the  last  year;  and  in  case  of  bankruptcy,  it 
seems,  no  claim  for  arrears  can  be  made,  nor  apparently  with 
respect  to  pin-money  can  any  claim  of  the  kind  be  ever  made 
(Sto.  1395,  1396;  D.  C.  P.  106). 

Although  a  woman  during  coverture  could  not,  previously 
to  the  late  acts,  make  herself  or  her  property  liable  for  any 
contract,  debt,  or  other  charge,  not  even  for  necessaries,  nor 
in  equity  bind  her  person  or  her  general  property,  yet  with 
respect  to  her  separate  property  she  was  and  is  m  equity  con- 
sidered as  a,  feme  sole  and  able  to  contract,  without  there  was 
or  is  some  clause  disabling  her,  so  that  she  could  not  only 
sell,  but  also  charge  or  mortgage  such  property,  and  enter 
into  contracts  for  such  purpose  as  if  she  was  unmarried;  and 
it  is  now  fully  decided  that  her  separate  estate  will  be  boimd 
by  her  written  engagements,  and  also  as  to  personalty  by  her 
verbal  ones,  if  made  in  reference  to  such  estate  (10  Eq.  88  ; 
30  L.  J.,  Eq.  298;  23  L.  J.,  Eq.  800). 

Her  separate  property  therefore  (except  where  there  is  a 
restraint  against  anticipation)  will  be  liable  to  all  debts  and 
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Incumbrances  wMcli  she  expressly  charges,  or  which  from  the 
nature  thereof  it  can  fairly  be  implied  she  meant  to  charge 
thereon  ;  and  accordingly  if  she  gives  a  bond,  a  promissory 
note,  or  other  security,  for  the  payment  of  her  own  or  her 
husband's  debts,  or  even  joins  him  in  a  security  without  refer- 
ring to  her  separate  estate,  it  will  be  considered  as  charging 
it,  for  the  bond  or  other  security  must  have  been  given  by  her 
with  the  intention  of  operating,  and  it  can  only  operate 
by  so  doing. 

The  wife's  separate  property  is  also  liable  for  her  general 
engagements  when*  made  with  reference  to  such  estate, 
with  this  limit,  however,  that  in  cases  in  which  it  is  desired 
to  charge  real  estate,  there  should  be  some  signed  writing 
within  the  provision  of  the  Statute  of  Frauds  (7  Eq. 
16;  3  Eq.  781;  30  L,  J.,  Eq.  298;  4  P.  C.  372);  but  for 
debts  of  an  ordinary  character,  for  which  she  gives  no  secu- 
rity or  personal  undertaking,  she  would  iiot  be  liable,  unless 
she  is  Kving  apart  from  her  husband,  the  presumption  being 
that  she  intended,  and,  in  fact,  she  generally  does  intend, 
that  they  should  be  discharged  by  her  husband;  and  if  the 
contrary  was  held,  a  wife  with  separate  property  would 
frequently  be  unwilling  to  attend  to  her  ordinary  domestic 
concerns  from  the  fear  that  her  property  would  be  swept 
away  by  the  household  expenses,  and  the  purposes  for  which 
separate  estate  was  intended  would  be  defeated  (Sto.  1397  et 
seq.;  2  Sp.  515). 

In  cases  where  the  separate  estate  is  liable,  the  debt,  unless 
it  has  been  specially  charged  thereon,  is  not  strictly  a  charge 
upon  the  property  until  decree  or  some  declaration  of  charge, 
and  consequently  such  separate  estate  can,  before  decree,  be 
assigned  to  a  bond  fide  purchaser  for  value  (30  L.  J.,  Eq. 
298) ;  and  if  there  are  several  claims  against  the  separate 
estate,  it  seems  they  rank,  Jiot  according  to  their  dates,  but 
■pari  passu  (23  L.  J.,  Eq.  800). 

It  does  not  seem  clearly  decided  whether  a  married  woman 
can  contract  respecting  property  not  separate  estate,  but  over 
which  she  has  a  general  power  of  appointment  (2  Sp.  504, 
505).     In  Vaughan  v.  Vanderstegen  (33  L.  J.,  Eq.  793), 
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it  was  held  that  such  property  was  not  liable  to  her  engage- 
ments like  separate  estate,  but  that  if  appointed  by  her  wiU 
it  was  liable  like  similar  property  of  an  unmarried  person ; 
an  appointment  by  the  will  of  a  married  woman,  however, 
does  not  make  the  property  hers,  so  as  to  go  to  the  next  of 
kin  or  heir  in  case  of  a  lapse,[although  it  would,  were  she  un- 
married (33  L.  J.  586;  32  L.  J.,  Eq.  534;  29  L,  J.,  Eq. 
711 ;  4  P.  C.  572) ;  and  in  a  late  case  (3  Ch.  D.  587)  it  was 
held  that  personal  property  settled  upon  such  trusts  as  a  lady 
during  her  coverture  should  by  deed  or  will  appoint,  and 
subject  thereto  for  her  separate  use  for  life,  and  then  to  her 
absolutely  if  she  survived  her  husband,  as  she  did,  was  (she 
having  made  her  will  during  the  coverture)  in  the  nature  of 
separate  estate,  and  Uable  to  her  general  engagements. 


V.   The  Married  Women's  Property  Act, 

By  the  Married  Women's  Property  Act,  1870  (33  &  34 
Vict.  c.  93),  which  passed  on  the  9th  of  August,  1870, 
various  rights  are  given  to  married  women;  and  by  the  1st 
section  the  wages  and  earnings  of  married  women,  as  well  as 
money  and  property  acquired  by  literary  or  scientific  skill 
since  the  passing  of  the  act,  and  aU  investments  thereof,  are 
made  their  separate  estate ;  and  lihey  are  (sect.  2)  enabled  to 
take  Government  annuities,  and  to  have  deposits  at  savings 
banks,  also  (sect.  3  et  seq.)  Government  stocks  or  fiinds,  fully 
paid-iup  shares  or  debentures  in  companies,  and  property  or 
interests  in  friendly  or  other  societies  (19  Eq.  295  ;  8  Q.  B. 
299) ;  provision  being  made  against  deposits  and  investments 
of  the  husband's  money  without  his  consent,  or  (sect.  6)  in 
fraud  of  his  creditors. 

By  the  7th  section,  also,  personal  property  to  which  a 
woman,  married  after  the  passing  of  the  act,  becomes  entitled 
as  next  of  kin  of  an  intestate,  as  well  as  any  sum  of  money 
not  exceeding  two  hundred  pounds  under  any  deed  or  will, 
is  (subject  and  without  prejudice  to  the  trusts  of  any  settle- 
ment affecting  the  same)  to  belong  to  the  woman  for  her 
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separate  use,  and  her  receipt  alone  is  made  a  good  discharge  for 
the  same;  and  (sect.  8)  the  rents  and  profits  of  any  freehold, 
copyhold  or  customaryhold  property  descending  upon  any 
woman  so  married,  as  heiress  or  co-heiress  of  an  intestate, 
are  (subject  and  without  prejudice  to  the  trusts  of  any 
settlement  affecting  the  same)  to  belong  to  her  for  her  separate 
use,  and  her  receipt  alone  is  made  a  good  discharge ;  and 
sect.  10  Miables  hfe  insurances  to  be  made  for  the  wife's 
and  children's  benefit  (2  Ch.  D.  266). 

The  11th  section  also  empowers  the  wife  to  maintain 
actions  in  her  own  name ;  and  by  the  12th  section  the  husband, 
in  case  of  a  marriage  since  the  act,  is  not  to  be  liable  for  his 
wife's  debts  contracted  before  marriage,  but  the  wife  is  to  be 
liable  to  be  sued  therefor;  and  by  the  13th  section  a  married 
woman,  having  separate  property,  is  made  liable  to  the 
parish  for  the  maintetiance  of  her  husband  as  well  as  (sect.  14) 
her  children. 

Under  this  act  a  married  woman  can  maintain  an  action 
in  her  own  name  for  wages,  or  other  personal  property  to 
which  she  becomes  entitled  (9  C.  P.  580);  and  (sect.  9) 
questions  between  the  husband  and  wife,  as  to  the  ownership 
of  the  property  claimed  by  the  wife,  are  to  be  settled  by  a  sum- 
mary application  to  the  Court  of  Chancery,  now  the  Chancery 
Division  of  the  High  Court;  and  (sect.  2)  such  court  or 
division  can  order  payment  to  the  husband  of  deposits  at  a 
savings  bank,  or  annuities  if  obtained  by  means  of  his  money 
and  without  his  consent  ("W.  Pr.  402). 

By  the  Married  Women's  Property  Act,  1874  (37  &  38 
Vict.  c.  50),  the  12th  section  of  the  1870  Act,  as  to  the  wife's 
debts  contracted  before  marriage,  was  repealed  as  to  marriages 
taking  place  after  the  30th  July,  1874,  and  husbands  and 
wives  married  after  that  time  can  be  jointly  sued  for  any  such 
debt ;  but  the  husband  is  only  to  be  liable  for  such  debts  or 
for  damages  in  respect  of  his  wife's  contracts  or  torts  before 
marriage,  to  the  extent  only  of  the  value  of  the  following 
matters,  namely,  the  personal  estate  in  possession  of  the 
wife  which  shall  have  vested  in  the  husband ;  the  choaes  in 
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action  of  the  wife  which  he  shall  have,  or  with  reasonable 
diligence  might  have  reduced  into  possession ;  the  chattels 
real  of  the  wife  which  shall  have  vested  in  him  and  his 
wife ;  the  rents  and  profits  of  the  wife's  real  estate  which  he 
shall  have,  or  with  reasonable  diligence  might  have  received 
his  estate  or  interest  in  any  property,  real  or  personal,  which 
the  wife  in  contemplation  of  her  marriage  with  him  shall 
have  transferred  to  him  or  to  any  other  person  ;  the  property, 
real  or  personal,  which  the  wife  in  contemplation  of  her 
marriage  with  him  shall,  with  his  consent,  have  transferred 
to  any  person  with  the  view  of  defeating  or  delaying  her 
existing  creditors,  with  a  proviso  that  the  amount  of  previous 
payments  and  judgments  shall  be  deducted. 


VI.  Pin-Money. 

This  is  of  a  nature  in  some  respects  similar  to  separate! 
estate.  It  is  a  sum  payable  to  the  wife  under  a  marriage  set- 
tlement, or  other  particular  arrangement,  for  her  dress  and 
pocket-money,  so  as  to  enable  her,  without  the  necessity  of 
constant  application  to  her  husband,  to  attire  her  person  in  a 
manner  suitable  to  his  rank,  and  to  defray  her  other  ordinary 
personal  expenses.  She  has  not  over  this  the  same  absolute 
and  sole  power  as  over  her  separate  estate,  but  she  must  ex- 
pend it  for  the  purposes  designed,  and  therefore  cannot,  with- 
out the  consent  of  her  husband,  either  accumulate  it  or  give 
it  away  to  others;  but  with  his  consent  she  may,  for  then  it 
will  be  considered  more  in  the  nature  of  separate  estate  than 
mere  pin-money;  any  accumulation,  therefore,  she  makes  of 
this  money,  without  the  husbsind's  consent,  will  belong  to  him 
and  his  representatives  (Sto.  1375  a). 

That  allowance  which  husbands  frequently  make  to  their 
wives  for  the  purpose  of  defraying  the  household  expenses  is 
subject  to  rules  similar  to  the  last,  and  must  be  in  substance 
applied  for  the  purpose  for  which  it  is  given,  and  not  accu- 
mulated, for  it  is  made  by  the  husband  simply  to  avoid  a  con- 
stant application  to  him  respecting  the  household  expenses. 
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and  is  such  a  sum  as  he  considers  fit  for  such  purpose ;  all 
savings,  therefore,  will  belong  to  the  husband,  without  he 
consents  to  the  wife's  retention  of  them  as  separate  estate 
(Wms.  Exs.  640;  19  L.  J.,  Ex.  307).  Savings  of  alimony, 
however,  can  be  disposed  of  by  the  woman's  wUl  (34  L.  J., 
Eq.  667). 


VII.  Paraphernalia. 

This  term  is  borrowed  from  the  civil  law,  is  of  Greek  deri- 
vation, and  means  something  over  and  above  dower;  and  our 
law  uses  it  to  signify  the  personal  apparel  and  ornaments  of 
the  wife  suitable  to  her  rank  and  degree.  What  is  suitable 
is  a  question  for  the  court,  depending  on  her  and  her  husband's 
rank  and  fortune. 

Under  this  head,  and  not  of  separate  estate,  are  classed  all 
apparel  and  ornaments  which  the  husband  either  before  or 
after  marriage  has  given  to  his  wife,  or  allowed  her  to  retain 
for  the  purpose  of  adornment  or  clothing,  while  such  as  have 
been  given  by  third  persons  since  the  marriage  for  the  same 
purpose  would  be  considered  as  strict  separate  estate.  The 
occasional  use,  however,  of  famUy  jewels  wiU  not  make  them 
the  wife's  paraphernalia  (28  L.  J.,  Eq.  702). 

The  wife  during  the  coverture  has  neither  at  law  nor  in 
equity  any  power  of  disposition  over  her  paraphernalia,  for 
they  are  hers,  not  absolutely,  but  for  the  purpose  of  clothing 
and  adorning  herself  and  thus  keeping  up  the  proper  rank 
and  dignity  of  herself  and  husband,  and  the  husband  has  at 
law,  during  his  life,  full  power  to  dispose  of  all  (except  her 
necessary  wearing  apparel),  either  by  way  of  gift,  sale,  or 
otherwise,  but  not  by  will. 

With  the  like  exception  of  necessary  apparel,  parapher- 
nalia are  liable  to  the  claims  of  the  husband's  creditors;  but 
if  there  are  sufficient  other  assets,  the  wife,  by  surviving, 
becomes  absolutely  entitled,  and  when  creditors  claim  against 
the  widow,' the  husband's  assets  will  be  marshalled  in  her 
favour  (Wms.  Exs.  643 ;  Sto.  1375—1377),  and  she  will  not 
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be  required  to  elect  between  her  paraphernalia  and  the 
benefits  she  takes  under  her  husband's  will,  unless  there  is 
something  special  in  the  will  to  put  her  to  such  election  (23 
L.  J.,  Eq.  256;  2  Atk.  209). 


VIII.   Separation. 

Although  some  marriages,  as  between  persons  within 
the  prohibited  degrees,  or  between  persons  one  or  both  of 
whom  are  idiots  or  under  the  proper  age,  or  have  previously 
been  married,  are  considered  void  ab  initio  and  as  no  mar- 
riage, and  wiU  be  so  declared  by  the  proper  courts,  so  that 
the  parties  can  marry  again,  it  was,  previously  to  the  passing 
of  the  Divorce  Act  of  1857,  the  law  of  this  country  that,  if 
the  marriage  was  once  vailid,  it  could  not  be  dissolved,  except 
by  act  of  parliament,  which,  in  cases  of  adultery,  could  be 
obtained  but  at  great  expense  (2  St.  Bl.  260). 

Where,  however,  from  any  cause  occurring  after  the  mar- 
riage, it  became  impossible  or  improper  for  the  parties  to 
live  together,  as  in  the  case  of  intolerable  cruelty  in  the  hus- 
band, or  adultery  in  either  party,  the  Ecclesiastical  Court 
decreed  a  divorce  h  mensd  et  thoro,  by  which,  although  the 
marriage  was  not  annulled,  the  parties  were  separated ;  and 
(except  when  it  was  for  the  adultery  of  the  wife,  or  she  had 
otherwise  a  sufficient  income)  alimony,  which  is  an  allowance 
out  of  the  husband's  property,  was  given  for  the  wife's  sup- 
port, according  to  the  rank  and  quality  of  the  parties,  for  the 
enforcement  whereolj  if  at  any  time  a  difficulty  occurred  in 
obtaining  its  due  payment  by  means  of  the  ordinary  courts, 
equity  gave  the  required  relief.  In  1857,  however,  an  act  of 
the  20th  and  21st  years  of  the  Queen  was  passed  for  (sect.  6) 
establishing  a  court  of  record,  to  be  called  "  the  Court  for 
Divorce  and  Matrimonial  Causes,"  and  transferring  to  it  the 
jurisdiction  of  the  ecclesiastical  courts  respecting  divorces  and 
matrimonial  suits,  and  (sect.  7)  enabling  the  court  to  pro- 
nounce a  judicial  separation  in  all  cases  in  which  a  divorce 
&  mensd  et  thoro  could  previously  have  been  granted,  and  to 
have  the  same  effect  as  such  a  divorce,  and  also  (sect.  27), 
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in  all  cases  of  adultery  of  the  wife,  and  in  certain  -cases  of 
adultery  of  the  husband ;  to  dissolve  the  marriage,  and  by 
this  act  and  various  subsequent  acts  of  the  21  &  22  Vict. 
c.  108  ;  22  &  23  Vict.  c.  61 ;  23  &  24  Vict.  c.  144 ;  25  &  26 
Vict.  c.  81 ;  27  &  28  Vict.  c.  44,  and  31  &  32  Vict.  c.  77, 
large  powers  respecting  such  separations  and  divorces  are 
given. 

Instead,  however,  of  proceeding  for  a  divorce  or  separa- 
tion, and  also  in  cases  where  it  would  not  be  granted,  but 
disputes  and  differences  arise  among  married  persons,  mutual 
separations  are  frequently  made  and  agreements  entered  into 
for  the  purpose  of  carrying  out  the  intentions  of  the  parties. 

These  agreements,  however,  cannot  relieve  the  wife  from 
the  ordinary  disabilities  of  coverture,  and  if  entered  into  be- 
tween the  husband  and  wife  alone,  without  the  intervention 
of  trustees,  they,  as  well  as  covenants  for  separation,  or  for 
precluding  suits  for  the  restoration  of  conjugal  rights,  are 
utterly  void,  except  when  in  consideration  of  the  compromise 
or  foregoing  of  an  ecclesiastical  or  divorce  suit  (1  D.  63  ;  33 
L,  J.,  M.  55). 

Where,  however,  there  are  trustees,  and  the  deed  or  agree- 
nient  is  for  immediate  (and  not  fiiture)  separation,  and  con- 
tains a  covenant  by  the  husband  with  the  trustees  to  pay  a 
sum  for  the  wife's  maintenance,  and  a  covenant  by  the 
trustees  to  exonerate  and  save  him  from  his  wife's  debts,  the 
same  is  enforceable  as  long  as  the  parties  remain  separate, 
but  for  no  longer,  even  as  to  past  separation ;  and  it  further 
seems  that  a  settlement  of  property  in  trust  for  the  wife  will 
be  binding  on  the  husband  as  long  as  the  separation  lasts, 
whether  there  is  or  not  any  covenant  of  indemnity,  and  whether 
there  is  any  valuable  consideration,  as  an  agreement  by  the 
wife  to  forego  her  right  to  a  divorce  and  alimony,  or  a  com- 
promise of  a  suit,  and  these  settlements  will  also  be  binding 
on  the  husband's  creditors  and  purchasers. 

But  although  an  agreement  for,  or  as  to,  separation  will, 
in  proper  cases,  be  specifically  enforced  (5  Ch.  336  ;  8  Eq. 
470;  2  Eq.  731 ;  22,  L.  J.,  Eq.  230),  it  will  not,  if  parts  of 
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the  agreement  are  illegal  and  cannot  be  enforced,  as  where, 
previous  to  the  act  of  36  Vict.  c.  12,  relating  to  the  custody 
of  infants,  the  husband  gave  up  his  children,  or  some  of 
them,  to  his  wife  (28  L.  J.,Eq.  97 ;  27  L.  J.,Eq.  223—289); 
but  though,  as  a  rule,  the  father  is  the  proper  person  to  have 
the  children,  they  may,  if  there  is  good  reason,  be  taken  from 
him  (34  L.  J.,  Eq.  209,  394) ;  and  the  Divorce  Act  (20  & 
21  Vict.  c.  85,  s.  35),  as  well  as  the  said  act  of  36  Vict.  c.  12, 
contain  provisions  on  this  point,  and  an  arrangement  as  to 
where  the  children  shall  spend  the  holidays  was,  even  pre- 
viously to  the  passing  of  the  last-mentioned  act,  quite  good 
(6  Ch.  701 ;  13  Eq.  511;  1  P.  &  D.  39,  231). 

An  agreement,  however,  cannot  be  entered  into  by  or  be- 
.  tween  the  husband  and  wife  for  future  separation,  and  a  gift 
or  provision  to  the  wife  or  husband,  with  a  proviso  for  cesser 
on  separation,  has  been  held  bad  (22  L.  J.,  Eq.  841) ;  and  if 
a  separation  deed  is  made  fraudulently,  or  with  the  object  of 
assisting  immorality,  it  wiU  be  set  aside  (30  L.  J.,  Eq.  364), 
but,  unless  made  fraudulently,  or  with  some  bad  object,  it  will 
generally  prevent  the  wife  from  obtaining  a  divorce  for  mere 
desertion,  but  not  for  adultery,  or  where  there  are  special 
circumstances  (3  P.  &  D,  202  ;  1  P.  &  D.  177, 178, 601,  734; 
7  Eq.  185), 

Although  a  mere  separation  deed  ceases  by  the  parties 
again  cohabiting,  a  settlement  may  be  made  which  will  con- 
tinue notwithstanding  they  do  so  (19  Eq.  539  ;  7  Eq.  343)  ; 
and  a  husband  may,  on  and  after  reconciliation,  so  conduct 
himself  as  to  create  new  obligations  on  the  footing  of  those  in 
the  separation  deed,  and,  therefore,  when  a  wife  returned  on 
the  distinct  understanding  that  her  annuity  under  the  separa- 
tion deed  should  continue,  it  was  held  to  do  so  (22  L.  J., 
Eq.  837). 

If  the  separation  is  for  life,  or  until  both  agree  to  live  to- 
gether, an  offer  by  one  to  live  with  the  other  wiU  not  put  an 
end  to  maintenance ;  but  if  it  is  merely  temporary  or  for  an 
uncertain  period,  an  offer,  if  bona  fide,  will  have  that  effect 
(2  B.  H.  &  W.  325-348  ;  Sto.  1428). 
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In  cases  of  the  wife's  adultery,  the  45th  section  of  the  20 
&  21  Vict.  c.  85,  enables  the  court  to  deal  with  her  property 
for  "  the  benefit  of  the  innocent  party  and  of  the  children  of 
the  marriage,"  and  the  whole  future  income  has  been  given 
to  the  children  (2  D.  &  P.  93) ;  and  by  the  5th  section  of  the 
22-&  23  Vict.  c.  61,  the  Divorce  Court  can  (if  a  child  is  living, 
but  not,  it  seems,  otherwise)  make  orders  as  to  the  settled 
property  (2  P.  &  D.  295  ;  1  P.  &  D.  231,  440,  495,  587) ; 
but  the  Court  of  Chancery  cannot,  it  seems,  alter  the  settle- 
ment (2  P.  &  D.  426  ;  4  CI.  &  F.  323),  and  a  divorce  is  not 
equivalent  to  death  (2  Ch.  D.  318 ;  1  Ch.  D.  563). 
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CHAPTER  11. 

INFANTS. 

We  will  now  proceed  to  consider  shortly  the  rights,  powers, . 
and  liabilities  of  persons  who  are  de'signated  infants. 

According  to  the  law  of  this  country,  all  persons  who  have 
not  attained  the  age  of  twenty-one  years  are  so  called,  and  are, 
until  the  attainment  of  such  age,  considered  as  not  having 
full  legal  capacity;  although  they  may,  for  certain  purposes, 
be  deemed  at  an  earHer  period  of  life  of  legal  capacity,  and 
made  answerable  accordingly.  Thus,  though  no  one  under 
the  age  of  seven  can  be  guilty  of  felony,  yet  after  that  age  he 
may  be  if  he  is  doli  capcix,  and  at  twelve  a  male  may  take  the 
the  oath  of  allegiance,  and  at  fourteen  marry,  and  agree  or 
disagree  to  a  previous  marriage,  and  a  female  can  do  so  at 
twelve. 

By  the  12  Car.  II.  c.  24,  also,  an  infant  father  can  ap- 
point guardians  for  his  children  (p.  437,  supra). 

In  some  places  abroad,  the  majority  is  attained  earlier  and 
in  other  places  later  than  in  this  country;  for  example,  in 
Hamburg  girls  are  of  age  at  eighteen,  and  boys  at  twenty- 
two  (2  Eq.  363). 

A  person's  age  is  completed  on  the  day  preceding  the 
anniversary  of  his  birth;  and  as  the  law  in  this  instance  as  in 
most  allows  no  fraction  of  a  day,  he  is  of  age  from  the  very 
commencement  of  such  preceding  day,  so  that  if  he  was  born 
on  the  1st  day  of  January,  1856,  at  eleven  at  night,  he  would 
be  of  age  for  the  purpose  of  performing  any  legal  act  imme- 
diately the  last  day  of  December,  1876  commenced,  though 
he  may  not  have  lived  twenty-one  years  by  nearly  forty-eight 
hours  (2  St.  Bl.  332). 

Although,  for  many  purposes,  infants  are  under  certain 
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legal  incapacities  and  disabilities,  a  suit  can  at  any  time  be 
maintained  in  any  court  either  of  law  or  equity  for  the  asser- 
tion of  their  rights  and  the  protection  of  their  property,  even 
though  unborn  and  only  conceived,  or,  as  they  are  termed  in 
law,  en  ventre  sa  mere  (D.  C.  P.  73).  The  proceedings, 
however,  must  be  carried  on  by  some  person  as  prochein 
ami,  or  next  frifend  for  the  infant,  who  is  answerable  for  the 
costs  and  proper  conduct  of  the  suit. 

Although  a  child  en  ventre  is  for  most  purposes  treated 
in  esse,  or  alive,  and  as  bom  (2  H.  B.  397;  9  Ch.  147; 
8  Ch.  969;  20  Eq.  647),  and  can  take  a  legacy  and  have  com- 
pensation under  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93), 
and  is  otherwise  recognized  (D.  C.  P.  1477,  5th  ed. ;  2  Wms. 
Exs.  1015, 6th  ed. ;  6  Q.  B.  729;  3  C.  P.  32),  there  are  cases 
in  which  such  child  would  not  be  considered  in  the  same 
position  as  those  who  are  actually  bom,  as  for  the  purpose  of 
correcting  or  enlarging  the  number  of  children  mentioned  in 
a  bequest  (3  Ch,  D.  300). 

The  contract  and  dealings  of  infants,  except  for  necessaries, 
and  where  they  may  be  for  their  benefit,  are  void;  those  for 
necessaries  being  binding,  while  those  which  may  be  for  their 
benefit  are  voidable,  and  can,  after  they  come  of  age,  be  set 
up  by  their  ratification  or  affirmation  (4  Ch.  31;  3  Ch.  459; 
2  Ch.  387;'  Ch.  C.  129) ;  so  that  if  a  person  after  coming 
age  assents  to  shares  remaining  in  his  name  he  will  be  liable 
in  respect  thereof,  although  he  could,  if  he  had  so  chosen, 
have  refiised  to  have  had  anything  to  do  with  them  (7  Ch. 
115;  5  Ch.  302). 

By  the  9  Geo.  IV.  c.  14,  an  infant's  promise  can  only  be 
ratified  by  a  signed  writing,  which  must  contain  either  an 
express  promise  or  an  acknowledgment  of  an  existing  liability, 
from  which  a  promise  can  necessarily  be  implied  (1  C.  P.  D. 
568). 

By  the  37  &  38  Vict.  c.  62,  also,  which  was  passed 
7th  August,  1874,  the  contracts  of  infants  as  to  money  or 
goods  (except  for  necessaries),  and  all  accounts  stated  with 
them,  are  void,  unless  they  are  contracts  into  which,  by  any 
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statute,  or  by  the  rules  of  common  law  or  equity,  they  can 
enter,  and  the  ratification  of  any  debt  contracted  during 
infancy  is  prohibited  (10  Ch,  373;  20  Eq.  677). 

It  seems,  however,  that  if  an  infant  trades  he  can  be  made 
bankrupt  (2  Ch.  D.  127),  and  he  is  clearly  liable  for  frauds 
(^supra,  p.  96). 

As  infants  are  considered  unable  to  protect  themselyes,  their 
care  and  protection  devolves  on  the  sovereign  as  parens 
patricB,  and  the  doctrine  now  commonly  maintained  is,  that 
the  general  superintendence  and  protective  jurisdiction  of 
equity  over  the  persons  and  property  of  infants  is  a  dele- 
gation of  the  rights  and  duties  of  the  sovereign,  which  was 
made  to  such  court  at  its  first  establishment;  for  this  jurisdic- 
tion does  not  belong  to  the  Lord  Chancellor  only,  by  virtue 
of  his  general  power  as  holder  of  the  great  seal,  or  by  virtue 
of  any  specially  delegated  jurisdiction,  but  to  the  Court  of 
Equity  generally,  and  so  as  to  be  exercisable  by  the  Master 
of  the  EoUs,  and  so  that  an  appeal  lies  to  the  Lords,  as  in 
other  cases  in  which  the  court  has  general  jurisdiction  (Sto. 
1333—1337). 

This  care  of  infants  was  confined  to  Chancery,  since 
neither  the  Exchequer  nor  any  other  court  could  appoint 
guardians  of  the  persons  or  estates  of  infants,  or  any  other 
guardians  to  them  than  ad  litem,  to  conduct  their  defence, 
which,  together  with  that  of  taking  care  of  the  property  of 
infants  whenever  their  interests  were  judicially  brought  before 
the  court,  was  and  is  incident  to  every  court  of  justice ;  and 
now  by  the  11th  section  of  the  Judicature  Act,  1873,  the 
wardship  of  infants  and  the  care  of  their  estates  is  assigned 
to  the  Chancery  Division  of  the  High  Court  (p.  20,  supra). 

The  jurisdiction  of  Chancery  respecting  infants  relates 
chiefly  to— I.  Their  Guardianship.  11.  Maintenance.  III. 
Marriage. 

I.  Guardianship. 
If  an  infant  has  no  property,  the  court,  it  appears,  will  not 
interfere  under  its  general  jurisdiction  as  distinguished  from 
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its  statutory  powers,  except,  perhaps,  for  the  purpose  of 
appointing  a  guardian  to  consent  to  a  marriage,  not  from 
inability,  but  because  it  cannot  usefully  exercise  its  jurisdic- 
tion, unless  there  is  some  property  to  apply  for  the  infant's 
benefit  (20  Eq.  527;  2  Bus.  20;  2  D.  G.  &  S.  457). 

Nor  will  the  court,  except  imder  the  acts  hereinafter  men- 
tioned, interfere  while  the  father  or  a  guardian  properly  ap- 
pointed by  him  is  living,  unless  there  are  special  reasons  for 
depriving  the  father  or  guardian  of  the  care  or  custody  of 
the  child,  or  for  directing  or  controlling  its  management  or 
education. 

The  father,  as  long  as  he  is  living,  is  considered  the  natural 
guardian  of  his  infant  children,  and  is  intrusted  by  our  law 
with  their  custody  and  education,  on  the  natural  presumption 
that  th^  will  be  treated  in  a  proper  and  fitting  manner,  and 
that  due  care  and  attention  will  be  paid  to  their  learning, 
morals  and  religion  (2  Q.  B.  D.  75). 

When,  however,  the  facts  negative  this  presumption,  and 
a  father  is  found  to  be  in  the  habit  of  grossly  ill-treating  his 
children,  or  to  be  guilty  of  gross  immorality  or  avowed 
impiety,  or  otherwise  to  behave  in  a  way  subversive  or  inju- 
rious to  their  interests,  morals,  or  religion,  the  court  will 
either  take  from  him  the  custody  and  management  of  his 
children,  or  control  him  therein  according  as  may  appear 
necessary  in  each  particular  case ;  and  though  in  strictness 
a  guardian  cannot  be  appointed  during  the  father's  Hfe,  a 
suitable  person  will  be  appointed  to  act  as  one.  And  a  father 
has  also  been  prevented  from  taking  his  child,  who  was  a 
ward  of  court,  out  of  the  country  (D.  C.  P.  1697 ;  Sto.  1341 ; 
10  Ves.  62). 

Besides  the  father's  right  during  his  life,  he  has,  by  the  12 
Car.  II.  c.  24,  although  himself  an  infant,  power  by  deed,  and 
if  of  full  age,  by  wiU  (1  Vict,  c.  26),  to  appoint  guardians  of 
the  person  and  property  of  his  infant  and  unmarried  children. 

This  guardianship  cannot  be  assigned  (2  Atk.  14),  and  if 
over  males,  determines  at  twenty-one ;  but  If  over  females, 
at  twentj'-one  or  previous  marriage,  for  by  the  marriage  the 
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husband  becomes  Ms  wife's  natural  guardian ;  and  although 
this  act  does  not  extend  to  illegitimate  children,  the  court 
will,  without  there  is  some  valid  objection,  appoint  such  per- 
sons guardians  as  the  father  has  pointed  out.  The  age  of 
nurture  is,  it  seems,  seven,  and  of  guardianship  for  nurture 
sixteen  years  (30  L.  J.,  M.  44;  30  L.  J.,  M.  C.  47; 
3  P.  W.  51). 

The  mother  formerly  had  no  legal  right  to  the  custody  of 
her  children,  nor  can  she  appoint  a  guardian  by  deed  or  wiH 
(2  Sw.  536) ;  but  in  1839  the  Court  of  Chancery  was,  by  the 
2  &  3  Vict.  c.  54,  enabled  to  give  the  mother,  if  she  had  not 
been  adjudged  an  adulteress,  access  to  her  infant  children, 
and  if  they  were  under  seven,  order  the  father,  or  such  other 
person  who  had  their  custody,  to  deliver  them  to  her,  to 
remain  with  her  till  they  attained  seven  years  of  age ;  and 
by  an  act  of  the  36  Vict.  c.  12,  the  previous  act  was  repealed, 
and  the  court  empowered,  on  the  mother's  petition  by  her 
next  friend,  to  order  her  access  to  such  of  her  children  as  are 
under  sixteen,  at  such  times  and  subject  to  such  regulations 
as  the  court  deems  proper,  or  to  order  that  the  in&nt  or 
infants  be  delivered  to  the  mother  and  remain  in  or  under 
her  custody  or  control,  or,  if  already  in  her  custody  or  under 
her  control,  to  remain  therein  until  the  attainment  of  such  age, 
not  exceeding  sixteen,,  as  the  court  shall  direct ;  and,  further, 
to  order  that  such  custody  or  control  shall  be  subject  to  such 
regulations  as  regards  access  by  the  father  or  guardian  and 
otherwise  as  the  court  deems  proper  (4  Ch.  D.  157). 

It  is  also  provided,  that  no  agreement  in  any  separation 
deed  between  the  father  and  mother  of  an  infant  shall  be 
held  to  be  invalid  by  reason  only  of  its  providing  that  the 
father  shall  give  up  the  custody  or  control  of  such  in&nt  to 
the  mother. 

By  the  Divorce  Acts,  20  &  21  Vict.  c.  85,  s.  35,  and  24  & 
25  Vict.  c.  86,  s.  9,  the  Divorce  Court  can  malse  such  orders 
as  it  thinks  fit  respecting  the  custody,  maintenance  and  educa- 
tion of  the  children,  and  may  direct  proceedings  for  the  pur- 
pose of  placing  them  imder  the  Court  of  Chancery,  and  such 
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court  may  give  the  children  either  to  the  father  or  mother 
(2  Sc.  Ap.  415). 

Independently,  however,  of  these  statutes,  the  mother  has 
no  right  of  guardianship,  even  though  the  father  is  dead ; 
but  if  he  has  appointed  no  guardians,  and  there  is  no  object 
tion,  either  morally  or  otherwise,  to  her,  nor  other  just  cause, 
the  court  appoints  her  in  preference  to  any  other  (34  L.  J., 
Eq.  192,  499 ;  22  L.  J.,  Eq.  1076). 

Although  strangers  cannot  in  strictness  deprive  the  father 
during  his  life,  or  his  appointed  guardian  afterwards,  of  the 
guardianship  of  his  dhildren,  yet  if  the  fether  allows  a  person 
to  adopt  his  children,  or  to  support  and  educate  them,  or 
consents  to  his  children  taking  benefits  which  are  given  them 
on  condition  of  such  stranger,  or  his  appointee,  having^  their 
care  and  management,  the  court  will  inquire  what  wiU  most 
benefit  the  children,  and  if  necessary  restrain  the  father  or 
his  appointee  fi:om  exercising  the  right  of  guardianship,  and 
allow  the  children  to  remain  with  such  person  (31  L.  J.,  Eq. 
505). 

It  seems,  however,  that  at  common  law  the  father  can  at 
any  time  revoke  his  consent  to  his  child  living  with  ianother, 
and  that  the  court,  on  the  child  being  brought  up  by  habeas 
corpus,  is  obliged  to  deliver  it  to  the  father,  without  he  is  an 
immoral  person  (22  L.  J.,  Q.  B.  116). 

If  the  fether  is  dead,  and  there  is  no  guardian  who  wiU  or 
can  act,  the  court  will  generally,  upon  application  in  cham- 
bers, in  a  summary  way,  without  the  institution  of  a  suit, 
appoint  a  proper  person  guardian  to  the  infant;  and  if  there 
is  no  doubt  as  to  the  suitableness  of  the  person  proposed, 
appoint  such  person,  or,  if  any  question  or  contest  arises, 
appoint  whoever  may  be  deemed  fit  for  the  office  (D.  C.  P. 

1189). 

The  person  appointed  guardian  is  considered  an  officer  of 
the  court,  and  held  responsible  accordingly;  he  has  the  ex- 
clusive right  to  the  custody  of  the  in&nt,  and  has  also  power 
to  give  receipts  for  so  much  of  the  infant's  income  as  is  neces- 
sary for  its  maintenance ;  and  although  he  probably  has  some 
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further  power,  it  is  difficult  to  determine  how  far  it  extends; 
but  he  has  no  power  to  make  valid  leases  of  the  infant's  pro- 
perty; consequently  it  was  frequeritly  necessary,  both  for  this 
purpdse,  and  also  for  that  of  receiving  the  infant's  income, 
especially  when  it  exceeded  the  amount  allowed  for  mainte- 
nance, to  appoint  a  receiver,  for  which  purpose  a  bill  was 
formerly  required  to  be  filed  (2  Atk.  315 ;  D.  C.  P.  1190). 

The  act  of  1  Will.  IV.  c.  65,  however,  rendered  this  pro- 
ceeding not  so  frequently  necessary,  for  by  its  17th  section 
the  Court  of  Chancery  is  empowered,  upon  the  petition, 
without  suit,  of  any  infant  entitled  to  estates  in  fee  or  tail, 
or  leasehold  property,  or  of  his  guardian,  to  direct  the  grant 
of  building  or  other  leases  without  fine  or  premium,  at 
the  best  rent  that  can  be  obtained,  for  such  term  and 
subject  to  such  stipulations  as  the  court  thinks  fit,  provided 
that  the  mansion-house,  park  and  grounds  be  not  let  for 
a  longer  period  than  the  infant's  minority;  and  by  the 
■12th  section  power  of  surrendering  and  renewing  leases  is 
given:  and  under  the  Settled  Estates  Acts  (see  W.  P.  396, 
and  pp.  9,  10,  supra)  various  powers  are  given  for  enabling 
the  selling  and  leasing  of  property  in  which  infants  and 
•ther  persons,  not  sui  juris,  are  interested. 

The  court  also  will  now,  in  certain  cases,  where  a  guardian 
and  maintenance  are  both  required,  appoint  a  receiver,  if 
necessary,  upon  petition,  in  a  summary  way  (20  L.  J.  550); 
and  the  court  can  also,'  under  various  acts,  when  necessary, 
appoint  a  guardian  for  the  pui-poses  of  such  acts;  as,  for 
example,  under  the  Settled  Estates  Acts  (5  Eq.  334) ;  the 
Merchant  Shipping  Acts  (7  Eq.  95);  the  Places  of  Worship 
•Sites  Act,  1873  (36  &  37  Vict.  c.  50;  2  Ch.  D.  29);  the 
■Marriage  Act  (D.  C.  P.  1208). 

A  guardian  appointed  by  the  father  under  the  before- 
mentioned  act  of  Charles  II.  has  power  not  only  over  the 
person  of  the  infant,  but  also  over  all  his  real  and  personal 
estate,  and  power  of  giving  acquittances  for  moneys  belong- 
ing to  the  infant,  as  receiving  and  giving  a  receipt  for  a 
vested  legacy  (13  Ir.  Eq.  E.  314),  and  of  making  valid 
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leases  for  the  term  of  his  guardianship,  although  no  longer; 
he  is,  nevertheless,  as  well  as  all  other  guardians,  subject 
to  the  control  of  the  court,  and  liable  to  account  for  what 
he  receives  (D.  C.  P.  1194—1205;  13  Ir.  Eq.  R.  314). 

When  it  would  clearly  be  for  the  infant's  benefit  to  change 
the  nature  of  the  property,  guardians  are  allowed  to  do  so, 
but  not  otherwise. 

For  the  purpose,  however,  of  preventing  guardians,  in 
case  of  the  infant's  death  under  age,  from  improperly  alter- 
ing, through  partiality  or  otherwise,  the  rights  of  the  par- 
ties who  as  heirs  dr  a  next  of  kin  would  in  case  of  the 
infant's  decease  be  otherwise  entitled  to  the  property,  equity 
will  consider  land  which  has  been  purchased  by  the  guar- 
dians with  the  ward's  personalty,  or  with  the  rents  or 
produce  of  the  realty,  as  personal  estate,  and  distributable 
and  applicable  as  such,  and  wiU  also  consider  the  proceeds 
obtained  either  by  means  of  a  sale  or  conversion  of  the 
infant's  real  property,  or  by  the  feUing  of  timber  thereon,  as 
real  estate,  and  descendible  as  such. 

Guardians  should  in  general  seek  the  direction  of  the 
court  before  doing  acts  of  the  above  nature ;  for  then  they 
win  be  protected  from  all  risk  respecting  them,  while  other- 
wise they  may  be  made  answerable  for  any  loss  or  injury 
resulting  therefrom ;  and  the  court,  on  an  application  being 
made  to  it,  wUl  inquire  as  to  the  propriety  or  necessity  of 
any  such  acts,  and  direct  accordingly;  and  all  money  or 
property  which  may  thus  be  obtained  will  be  ordered  to 
be  held  in  trust  for  the  same  persons  as  wotdd  have  been 
entitled  to  the  original  property,'  if  it  had  remained  un- 
altered (Sto.  1357;  11  V.  257).  And  in  Ashburton's  case 
(6  V.  6),  where  the  court  allowed  an  investment  in  land, 
although  the  will  contained  no  such  power  of  investment, 
the  property  was  conveyed  so  as  to  remain  personalty  till  the 
infant  came  of  age. 

Sales  or  conversions  of  infants'  interests  under  the  Settled 
Estates  and  Partition  Acts  make  no  alteration  as  to  the 
nature  of  the  property,  or  as  to  the  persons  entitled  on  their 
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death  (1  Ch,  588  ;  19  Eq.  113);  and  as  a  general  rule  the 
produce  of  property  sold  under  an  act  of  parliament  retains 
its  original  character  (22  L.  J.,  Eq.  369,  370). 

Under  the  Building  Societies  Act,  1874  (37  &  38  Vict, 
c.  42,  s.  30),  the  balance,  not  exceeding  150Z.,  of  the  sale 
money  of  property  is,  in  case  of  intestacy  arid  an  infant  heir, 
to  be  deemed  personal  estate. 

When  a  guardian  has  been  appointed  by  the  court,  the 
infant  is  considered  a  ward  of  court;  and  although  such  only 
are  properly  so  designated,  aU  infants,  respecting  whose  per- 
son or  property  a  suit  is  instituted  in  Chancery,  are  treated 
as  wards  of  court;  and  an  order  for  maintenance  has  been 
held  sufficient  (10  Eq.  530). 

An  acts  affecting  l3ie  person,  state  or  property  of  a  ward, 
unless  done  under  the  express  or  implied  order  or  direction 
of  the  court,  are  treated  as  violations  and  contempts  of  its 
authority,  and  the  persons  offending  will  be  arrested  for  aU 
such  contempts,  and  compelled  to  submit  to  such  order  and 
punishment,  by  imprisonment  or  otherwise,  as  the  court  may 
think  proper  to  inflict  (Sto.  1353);  and  a  ward,  who  en- 
listed as  a  soldier,  was  ordered  to  be  discharged  (23  L.  J., 
Eq.  261). 

A  married  woman  will  not,  without  some  good  reason, 
be  appointed  sole  guardian  (1  Ch.  387);  and  if  a  mother, 
or  any  other  woman  who  is  appointed  guardian,  marry,  the 
guardianship  determines,  and  it  likewise  does  so  if  one  of 
several  guardians  appointed  by  the  court  die,  and  in  such 
case  a  new  appointment  ^becomes  necessary;  but  if  one  of 
several  testamentary  guardians  die,  the  survivors  still  remain 
guardians,  even  <though  there  are  no  words  of  survivorship 
(D.  C.  P.  1190). 

Although  the  general  rule  is,  that  a  child  who  is  not 
of  very  tender  age  (34  L.  J.,  Eq.  192,  499)  will  be  re- 
moved from  a  mother  who  is  of  a  different  religion  from 
the  father  (6  Ch.  539 ;  4  P.  C.  60),  such  will  not  be  done 
where  there  appears  good  reason  for  the  contrary  (8  Ch. 
622;  8  Q.  B.  150;  31  L.  J.,  Eq.  505);  but  notwithstanding 
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the  father  has  duly  appointed  a  mother  the  guardian,  the 
fact  of  her  being  of  a  different  religion  would  be  good  reason 
for  the  court's  interference,  and,  if  deemed  necessary,  an 
order  would  be  made  for  removing  her  (1  Ch.  262  and 
1  Eq.  431). 

Whenever  sufficient  cause  can  be  shown,  the  court  will 
remove  the  guardian  (whether  appointed  by  its  own  autho- 
rity or  otherwise),  and  will  also  regulate  and  direct  his 
conduct  as  well  as  afford  him  assistance,  in  regard,  not 
only  to  the  custody,  but  also  to  the  maintenance  and  proper 
instruction  and  management  of  the  infant,  and,  if  requisite, 
will  even  determine  by  what  means,  or  at  what  school  or 
other  place  of  instruction  the  infant  shall  be  educated. 

It  will  also,  provided  any  injury  is  likely  to  result  to  the 
person  or  property  of  the  infant,  compel  proper  security  to 
be  given ;  and  also,  when  there  is  more  than  one  guardian 
and  they  cannot  agree  among  themselves  as  to  the  child's 
management,  interpose  and  assume  the  guardianship  in 
chief,  or  appoint  other  persons  either  as  guardians  or  as  a 
committee  (Sto.  1339;  Gld.  84). 

A  person  who  enters  into  the  possession  or  receipt  of  the 
rents  and  profits  of  an  infant's  property  is  sometimes  treated 
as  a  bailiff  or  trustee,  and  held  accountable  as  such  (34  L.  J., 
Eq.  233;  33  L.  J.,  Eq.  100;  25  L.  J.,  Eq,  159;  2  K.  &  J.  79). 

II.  Maintenance. 

By  the  43  Eliz.  c.  2,  s.  7,  the  father,  grandfather,  mother, 
grandmother  and  children  are  made  liable  to  support  those 
who  cannot  support  themselves,  but  where  the  child  is  able  to 
support  himself  the  parents  are  not  liable  (6  M.  &  W.  482) ; 
and  by  the  37th  section  of  31  &  32  Vict.  c.  122,  parents  are 
made  pimishable  for  neglecting  their  children  while  in  their 
custody  and  imder  fourteen  (1  Q.  B.  130). 

Infants,  however,  are  personally  liable  for  necessaries  (4  Ex. 
32,  and  3  Ex.  91),  and,  if  they  are  able,  must  support  them- 
selves (6  M.  &  W.  482). 

Formerly  it  was  considered  that  as  parents  were  bound,  if 
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of  ability,  to  find  necessaries  for  such  of  their  children  as 
were  impotent  or  unable  to  support  themselves  ieither  from 
disease,  accident,  or  otherwise,  the  father  must,  while  alive, 
do  so,  and  could  not,  unless  totally  incapacitated  by  iUness  or 
otherwise  from  performing  his  duty,  claim  any  allowance  out 
of  the  infant's  property  for  his  sustenance  or  clothing ;  but 
now,  notwithstanding  the  court  will  not  generally  aUow  the 
infant's  property  to  be  touched,  if  the  father  is  alive  and  of 
ability  to  maintain  the  child  according  to  its  expectations, 
even  where  there  is  a  power  of  a  maintenance  at  the  trustees' 
discretion,  as  distinguished  from  a  trust  for  the  purpose, 
it  is  not  necessary  to  show  that  the  parents  are  in  distressed 
circumstances,  but  simply  that  the  father  is  not  of  ability  to 
maintain  the  child  according  to  his  expectations,  without 
depriving  the  other  children  of  proper  support,  and  when  the 
father  is  dead,  no  inquiry  is  made  whether  the  mother  is  or 
not  of  sufficient  ability  (D.  C.  P.  2000;  19  L.  J.,  Eq,  69). 

Whenever,  therefore,  the  father  is  dead,  or  being  alive 
cannot  without  detriment  to  the  other  members  of  the  family 
properly  support  the  child  according  to  its  expectations,  the 
court  will  direct  a  suitable  maintenance  out  of  the  income 
of  the  infant's  property,  and  if  there  is  an  express  trust  for 
maintenance,  the  father's  ability  is  not  taken  into  considera- 
tion (3  Eq.  773) ;  and  where  the  maintenance  is  under  the 
trusts  of  a  marriage  settlement  (not  a  voluntary  settlement),  or 
even  only  under  a  power,  the  father  on  maintaining  the  child 
will  become  entitled  to  the  sum  given  for  maintenance  (12 
Eq.  422;  4  M.  &  Cr.  95;  4  Sim.  152;  1  Cr.  &  Ph.  317); 
and  it  seems  that  persons  maintaining  lunatics  wiU,  on  the 
frinds  falling  in,  be  allowed  far  past  maintenance,  and  although 
the  person  has  not  been  found  lunatic  (2  Ch.  D.  124 ;  7  Ch. 
52;  13  Eq.  168). 

By  the  26th  section  of  Lord  Cranworth's  Act  (23  &  24 
Vict.  c.  145),  the  trustees  of  property  held  in  tmst  for  an 
infant,  either  absolutely  or  contingently  on  its  attaining 
twenty-one,  or  on  the  occurrence  of  any  event  previously  to 
such  age,  are  authorized  at  their  sole  discretion  to  pay  to 


INFANTS — MAINTENANCE.  445 

the  Infant's  guardian,  or  apply  for  its  maintenance  or 
education,  the  whole  or  any  part  of  the  income  (1  Ch.  D. 
226,  232). 

The  application  to  the  court  for  maintenance  may,  where 
there  are  no  special  reasons  for  the  contrary,  be  made  by  a 
summary  application  by  summons  in  chambers  without  suit ; 
in  other  cases,  however,  the  institution  or  pendency  of  a  suit 
wiU  be  deemed  requisite  (D.  C.  P.  1201). 

The  1  Win.  IV.  c.  65,  enables  the  court,  on  petition  or 
otherwise  as  therein  mentioned,  to  direct  payment  of  the 
dividends  of  stock  stftnding  in  the  infant's  name,  to  be  paid 
to  the  guardian  or  some  other  person,  for  the  maintenance, 
education  or  benefit  of  such  infant  (D.  C.  P.  1189). 

The  amount  of  the  maintenance  is  chiefly  guided  by  the 
amount  of  the  income  of  the  infant's  property,  and  the 
position  in  life  which  he  wiU  have  to  fill. 

It  is,  however,  usually  confined  to  the  present,  not  the 
expected  income;  but  where  the  property  is  small,  and  further 
money  is  requisite  for  the  infant's  proper  maintenance,  or  it 
is  desired  to  advance  him  in  life,  the  court  sometimes  allows 
part  of  the  capital  to  be  expended  for  such  purpose,  and  in 
some  cases  in  which  a  small  sum  or  legacy  belongs  to  an 
infant,  the  court  will  allow  it  to  be  paid  to  the  guardian  or 
person  with  whom  the  infant  is  residing,  on  his  undertaking 
to  apply  it  for  such  infant's  benefit,  and  the  corpus  of  free- 
hold and  other  estates  can-  be  charged  on  petition  without 
suit  (8  Ch.  415;  21  L.  J.,  Eq.  314);  and  prospective  interests 
as  well  as  capital  can  also  be  charged  with  sums  for  mainte- 
nance, as  where  the  gift  was  to  chili:en  attaining  twenty-one, 
and  the  father's  assign  had  the  life  income  (14  Eq.  251),  and 
under  Lord  Cranworth's  Act  maintenance  was  given,  although 
the  infant  was  only  contingently  entitled  (1  Ch.  D.  232). 

Without,  however,  the  express  sanction  of  the  court,  or 
special  powers  In  the  settlement,  will  or  other  trust  instrument, 
a  trustee  or  guardian  should  not  (except  under  very  special 
circumstances)  apply  any  portion  of  the  capital  In  maintenance 
or  advancement;  and  In  all  cases,  except  where  there  are 
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proper  trusts  or  powers  enabling  the  application  of  money 
for  the  infant's  maintenance,  a  proper  order  of  the  court  for 
the  maintenance  of  the  child  should  be  obtained  (Sto.  1355); 
and  without  some  good  reason,  trustees  should  not,  after  a  suit 
has  been  instituted,  make  payments  or  advancements  without 
the  court's  sanction,  or  they  may  be  disallowed  them  or  have 
to  pay  the  costs  of  proving  their  propriety  (3  Ch.  622 ; 
4  Eq.  661). 

The  guardian  of  an  infant  or  lunatic  is  not  without  special 
ground  called  upon  to  show  how  the  allowance  has  been 
expended  (3  Ch.  307). 

Advancements  are  not  only  made  to  infants  for  the  purpose 
of  articling  and  apprenticing  or  otherwise  placing  them  out 
in  the  world,  but  also  in  some  cases  to  adults,  and  even  for 
the  clearing  off  of  debts  which  have  been  incurred  (19  Eq. 
166;  11  Eq.  452). 

Where  some  children  have  had  an  advancement  or  main- 
tenance and  the  others  not,  or  of  a  smaller  amount,  the  same, 
or  the  excess  as  the  case  may  be,  with  interest,  wiU,  on  division, 
be  taken  into  consideration,  and  the  shares  equalized  accord- 
ingly (14  Eq.  468);  and  see  20  Eq.  135;  18  Eq.  458;  4  Eq. 
305,  as  to  what  advancements  should  be  brought  into  account. 

III.  Marriage  of  Infants. 
The  marriage  of  an  infant  ward,  without  the  consent  of  the 
guardians,  is  called  a  ravishment  of  the  ward,  and  is  punish- 
able by  the  statute  of  West.  2,  c.  35 ;  and  when  the  infant  is 
a  ward  in  Chancery  (which  is  when  the  court  has  appointed 
a  guardian  oyer  it,  or  it  has  otherwise  been  brought  before 
the  court),  the  consent  of  the  court  must  be  obtained  before 
any  marriage ;  for  if  a  person  marries  such  a  ward  without 
the  court's  consent,  although  he  has  the  guardian's,  he, 
and  aU  others  concerned  in  aiding  or  abetting,  will  be 
deemed  to  have  committed  a  contempt  of  court,  even  though 
ignorant  that  she  was  such  a  ward;  and  on  the  petition  of  the 
guardian,  all  the  parties  will  be  ordered  to  attend,  and  unless 
the  matter  is  satisfactorily  explained  the  husband  will  be 
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committed,  and  prevented  from  seeing  Ms  wife  until  a  settle- 
ment, approved  of  by  the  court  or  judge,  has  been  duly 
executed,  after  which  the  husband  may  apply  by  petition  to 
be  discharged  (Sto.  1358,  1359;  D.  C.  P.  1208). 

By  the  18  &  19  Vict.  c.  43,  an  infant  can,  with  the  sanc- 
tion of  the  Court  of  Chancery,  make  upon  or  in  contempla- 
tion of  marriage  a  binding  settlement  (or  contract  therefor) 
of  all  or  any  part  of  its  property,  or  property  over  which  it 
has  power  of  appointment,  except  where  the  power  is  not  to 
be  exercised  by  an  infant. 

In  the  case  of  wards,  the  court  looks  into  the  propriety  of  the 
marriage,  but,  under  this  act,  only  so  far  as  to  determine  the 
propriety  of  the  settlement  (25  L.  J.,  Eq.  751;  D.  C.  P. 
1211). 

This  act,  it  seems,  does  not  enable  the  court  to  insist  on  a 
settlement  after  the  infant  is  capable  of  contracting  marriage 
— nineteen  in  males  and  seventeen  in  females  (7  Eq.  484). 

It  was  formerly  thought  that  the  court  could,  even  where 
the  ward,  on  coming  of  age,  was  ready  to  waive  her  right  to 
a  settlement,  compel  the  husband  to  make  a  proper  settle- 
ment, and  so  protect  her  against  the  undue  influence  of  the 
husband,  and  her  own  indiscretion  in  marrying  clandestinely, 
but  from  the  decisions  in  4  Ch.  345;  26  B.  282;  16  L.  J., 
Eq.  83,  it  would  seem  that  there  is  no  such  power;  however, 
whether  the  infant  is  a  ward  of  court  or  not,  she  wiU  not  be 
bound  by  a  settlement  which  is  not  fair  and  reasonable  (Sto. 
1361). 

When  a  guardian,  or  committee  in  the  nature  of  one,  is  ap- 
pointed by  the  court  for  the  purpose  of  taking  care  of  an  in- 
fent  (who  is  a  female),  the  person  so  appointed  is  generally 
required  to  enter  into  a  recognizance  that  the  infant  shall  not 
marry,  except  with  the  court's  permission,  and  consequently 
any  marriage  by  her  without  such  permission,  even  though 
the  guardian  or  committee  has  been  guilty  of  no  neglect  or 
connivance,  and  was  really  ignorant  of  any  such  being  in- 
tended, will  in  strictness  occasion  a  forfeiture  of  the  recog- 
nizance.    If,  however,  the  party  having  the  care  of  the 
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infant  has  been  in  no  way  blameable,  either  on  account  of 
negligence  or  otherwise,  the  court  will  generally  abstain  from 
enforcing  the  penalty  (Sto.  1359.) 

Where  an  application  is  made  for  the  purpose  of  marrying 
a  ward  of  court,  the  court  looks  anxiously  into  the  circum- 
stances of  the  intended  husband,  and  generally  refers  it  to 
chambers  to  ascertain  and  report  whether  the  match  is  suit- 
able and  advisable,  and  what  settlement  ought  to  be  made 
(D.  C.  P.  1206). 

If  the  intended  husband  is  of  similar  rank  and  fortune  to 
that  of  the  ward,  attention  wiU  be  paid  to  the  application; 
but  if  he  prove  a  mere  fortime-hunter,  having  little  or  no 
property  of  his  own,  the  court  wiU  not  allow  the  marriage; 
or,  if  it  does,  will  prevent  him  from  touching  any  of  her 
wealth,  fiirther  than  that,  in  order  to  secure  the  lady's 
happiness,  and  insure  the  husband's  good  conduct ;  the  wife 
is  often  empowered  to  give  a  portion,  usually  one-fifth  of  her 
property,  to  her  husband  by  will,  although  in  case  where, 
pending  a  reference,  a  ward  of  court,  who  had  married  with- 
out consent,  died,  leaving  a  child,  an  application  by  the 
husband  for  part  of  her  fortune  was  refused  with  costs,  on  the 
ground  of  his  contempt  in  marrying  her  without  the  court's 
permission. 

The  court  wiU  generally,  if  possible,  stay  the  marriage 
until  a  proper  settlement  has  been  executed;  and  in  some 
cases,  as  where  the  intended  husband  is  considered  unfit, 
absolutely  refuse  to  allow  it;  and  if  there  is  reason  to  expect 
an  improvident  one  without  its  sanction,  will  by  injunction 
interdict  not  only  the  marriage,  but  also  all  communication 
between  the  ward  and  her  suitor,  and  if  the  guardian  is 
suspected  of  any  connivance,  it  will  remove  the  infant  from 
his  custody  and  place  her  under  that  of  a  committee  (D.  C. 
P.  1207 ;  Sto.  1360,  1361). 

Where  a  marriage  takes  place  contrary  to  the  directions 
of  the  Marriage  Acts,  the  Court  of  Chancery  has  power  in 
certain  cases  to  settle  the  wife's  property  (both  present  and 
future)  so  that  the  husband  shall  not  directly  benefit  thereby. 
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to  the  deprivation  of  his  wife  or  children.  The  settlement, 
however,  may  be  so  framed  as  to  give  the  wife  a  power  of 
disposal  either  to  the  husband  or  any  other  persons,  in  case 
there  should  be  no  children  of  the  marriage  (4  Geo.  IV. 
c.  76,  s.  23;  18  L.  J.  100);  and  as  to  the  form  of  order,  see 
12Eq.  32— 38;2P1.  753. 

It  may  be  useM  to  add,  that  under  the  Trustee  Acts, 
1850  and  1852, 13  &  14  Vict.  c.  60,  and  15  &  16  Vict.  c.  55, 
the  Court  of  Chancery  was  invested  with  large  powers  for 
the  conveyance  and  transfer  of  trust  and  mortgage  estates 
(both  actual  and  constructive)  vested  in  infant  trustees  or 
mortgagees  (W.  Pr.  421 ;  D.  C.  P.  1798).  Powers  of  a 
similar  Mnd,  though  not  quite  so  extensive,  had  under 
various  acts  been  previously  exercised  by  the  court  in  such 
matters. 

The  protective  power  of  Chancery  is  very  frequently 
afforded  to  idiots,  lunatics,  and  others  of  unsound  mind,  and 
it  may  perhaps  have  been  expected  that  the  powers  of  the 
court  over  such  persons  would  have  been  here  considered, — as, 
however,  these  powers  are  exercised  by  the  Chancellor  under 
his  specially  delegated  jurisdiction,  and  not  under  the  general 
jurisdiction  of  the  court  (page  10),  it  has  been  thought  best 
not  to  mix  up  the  investigation  of  such  matters  with  that 
of  the  general  jurisdiction  of  Chancery,  but  simply  to  refer 
the  reader  to  the  works  we  possess  on  the  subject,  and  par- 
ticularly to  Mr.  Shelford's  and  Mr.  Elmer's,  in  which  the 
jurisdiction  and  powers  of  the  court  towards  persons  who  are 
unfortunately  labouring  under  mental  deficiencies  are  fiilly 
and  ably  treated. 
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TITLE  VI. 

AUXILIARY  EQUITY. 


CHAPTER  I. 

DISCOVEKT. 

We  will  now  proceed  concisely  to  investigate  those  parti- 
cular powers  by  which  the  Court  of  Chancery  aided  other 
courts  in  the  determination  of  the  various  questions  litigated 
before  them.  This  aid  was  chiefly  afforded  for  the  purpose, 
1st,  of  obtaining  a  discovery  of  matters  which  lay  only  in  the 
knowledge  of  the  litigant  parties^  or  of  documents  in  their 
possession  or  power ;  or,  2ndlyj  for  the  purpose  oi preserving 
and  perpetuating  evidence  in  danger  of  being  altogether  lost. 

First,  with  respect  to  Discovery:  every  bill  which  was 
formerly  filed  in.  this  court  was  in  truth  for  such  purpose ; 
but  that  which  was  usually  distinguished  by  the  title  was 
one  for  a  discovery  of  facts  resting  in  the  knowledge  of  the 
defendant,  or  for  the  production  of  documents  in  his  posses- 
sion or  power,  and  seeking  no  relief,  except  perhaps  a  stay 
of  proceedings  in  some  other  suit  or  action  until  the  required 
information  or  production  was  given  or  permitted  (Mit.  53). 

A  bill  of  the  above  nature  was  commonly  used  in  aid  of 
the  jurisdiction  of  some  other  court,  as  to  enable  the  plaintiff 
to  prosecute  or  defend  an  action  at  law,  or  proceeding  before 
the  Queen  in  Council,  or  any  other  legal  proceeding  of  a 
civil  nature  before  a  tribunal  which  could  not  at  all,  or 
adequately  compel  the  required  discovery.  Equity,  however, 
sometimes  refiised  to  render  this  assistance  to  inferior  courts, 
and  it  is  undecided  whether  it  would  or  will  do  so  to  foreigii 
courts  (9  Sim.  180;  Sto.,  1495). 
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At  law,  even  previously  to  the  Judicature  Acts,  and  in- 
dependently of  the  recent  statute  for  the  amendment  of 
the  law  of  evidence  (14  &  15  Vict.  c.  99),  there  was  fre- 
quently the  means  of  obtaining,  in  aid  of  and  for  the 
purpose  of  an  action,  an  inspection  of  certain  documents 
relating  to  the  matter  in  dispute ;  for,  by  the  rules  of  plead- 
ing, if  any  party  claimed  or  justified  under  a  deed  men- 
tioned in  his  pleading,  and  which  ought  properly  to  be  in 
his  possession  or  power,  he  was  generally  obliged,  unless  he 
could  allege,  and,  on  denial,  prove,  that  it  had  been  lost  or 
destroyed  or  was  in  the  hands  of  his  opponent,  to  make 
profert  of  it;  and  then  his  adversary,  by  craving  oyer,  which 
was  demanding  to  have  it  read,  was  entitled  to  an  inspection, 
and  also,  on  payment  of  a  reasonable  charge,  to  a  fuU  and 
correct  copy  (Tay.  Ev.  1167).  By  the  Common  Law  Pro- 
cedure Act,  1852,  15  &  16  Vict.  c.  76,  s.  65,  however,  pro- 
fert and  oyer  were  abolished,  and  other  provisions  made  by 
the  act  in  lieu  thereof. 

The  common  law  judges  also  had  long  been  in  the  habit  of 
compelling  the  inspection  of  aU  documents  which  were  men- 
tioned and  relied  upon  by  either  side  in  his  pleading,  and  of 
which  profert  need  not  be  made ;  and  even  where  the  instru- 
ment was  not  the  direct  foundation  of  the  proceeding  or 
defence,  but  mere  matter  of  evidence  to  be  used  at  the  trial, 
an  inspection  was,  as  it  stiU  is,  obtainable  by  either  of  the 
litigants,  provided  the  party  having  the  possession  or  control 
could  or  can  in  any  way  be  deemed  a  trustee  thereof  for  the 
applicant;  as  where  both  parties  had  or  have  executed  one 
deed,  and  the  applicant  had  or  has  received  no  counterpart. 
And  so  where  a  party  who  had  executed  or  was  otherwise 
interested  in  an  instrument  in  his  opponent's  hands,  had  in- 
stituted proceedings  thereon,  but  could  not  safely  declare 
without  an  inspection,  the  same  was  compelled  (Tay.  Ev. 
1170,  1172). 

Under  the  preceding  powers,  however,  no  inspection  of 
documents,  to  which  the  applicant  was  neither  party  nor  privy, 
and  in  which  he  had  no  legal  interest,  was  obtainable  at  law, 
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nor  it  seems  before  the  proceedings  had  been  commenced ; 
but  in  equity  it  was  not  necessary  that  the  proceeding  in  aid 
of  which  the  discovery  was  desired  should  be  commenced,  if 
the  discovery  sought  for  was  really  necessary  for  that  purpose ; 
and  as  the  object  of  this  jurisdiction  was  to  assist  and  promote 
the  proper  and  complete  administration  of  justice  in  other 
courts,  biUs  for  this  purpose  were  much  favoured. 

Until  the  passing  of  the  before-mentioned  act  of  the 
14  &  15  Vict.  c.  99,  for  amending  the  law  of  evidence,  this 
jurisdiction  was  the  means  of  affording  great  assistance  to  the 
courts  of  common  law;  for  neither  at  the  trial,  nor  previously, 
could  they  obtain  a  discovery  from  the  plaintiffs  or  defend- 
ants, nor  (except  in  the  cases  before  alluded  to)  compel  the 
opposite  party  to  allow  inspection  of  documents  in  his  posses- 
sion or  power. 

By  this  statute,  however,  the  parties  to  any  inquiry  or 
proceeding  in  any  court  of  justice,  or  before  any  person 
authorized  by  law  or  consent  to  receive  evidence,  and  also 
the  persons  for  whom  the  same  may  be  brought  or  defended, 
were  from  the  1st  November,  1851  (except  in  proceedings  in 
consequence  of  adultery,  or  actions  for  breach  of  promise  of 
marriage,  and  with  certain  exceptions  in  criminal  cases)  made 
competent,  and  (except  as  to  questions  tending  to  criminate) 
compellable  to  give  evidence  on  behalf  of  either  of  the  parties 
to  the  proceeding,  other  than,  according  to  the  opinion  of 
the  majority  of  the  judges,  a  wife  against  the  husband  or  the 
converse  (14  &  15  Vict.  c.  99,  ss.  1—4);  and  by  16  &  17 
Vict.  c.  83,  and  32  &  33  Vict.  c.  68,  the  evidence  of  husbands 
and  wives  were  made  admissible  (though  not  compellable) 
for  or  against  each  other,  except  in  crimiaal  cases  and  con- 
fidential communications  during  marriage ;  and  the  Divorce 
'  Acts,  now  called  the  Matrimonial  Causes  Acts,  1857  to  1873, 
(36  Vict,  c*  31),  permit  parties  (subject  to  the  regulations 
of  the  court)  to  verify  their  cases  by  their  affidavits  and 
otherwise,  and  subject  them  to  cross-examination  and  re- 
examination. 

The  common  law  courts  were  also  by  the  first  act  em- 
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powered,  on  the  application  of  either  of  the  litigants,  at  any- 
time after  the  commencement  of  proceedings,  to  compel  the 
opposite  party  to  allow  the  applicant  to  inspect  aJl  documents 
in  the  custody  or  under  the  control  of  such  opposite  party 
relating  to  the  proceeding,  and  if  necessary  to  take  examined 
copies  thereof,  or  procure  them  to  be  stamped  whenever  the 
applicant  might  have  previously  obtained  discovery  in  equity 
(14  &  15  Vict.  c.  99,  s.  6;  18  L.  J.  97,  210). 

Neither  the  discovery  obtainable  at  law  by  the  provisions  of 
these  statutes,  nor  under  the  general  powers  of  the  court,  was 
however,  in  all  cases,  sufficient;  for  there  was  no  power  of 
examining  the  litigants  before  the  trial  or  hearing  of  the  matter 
in  dispute,  and  frequently  a  discovery  was  as  much  or  more 
required  for  the  proper  commencement  or  carrying  on  of  the 
proceedings,  as  for  the  determination  of  the  point  at  issue. 

With  regard  also  to  the  inspection  of  documents,  the  acts 
gave  no  power  whereby  the  opposite  party  could  be  called 
upon  to  state  whether  any  or  what  documents  relating  to  the 
matters  in  question  were  or  not  in  his  possession  or  power 
(21  L,  J.,  Q.  B.  70;  16  Jur.  153);  in  such  cases,  therefore, 
as  well  as  many  others,  it  was  still  necessary  to  apply  to  the 
Court  of  Chancery  for  assistance ;  for  it  did,  subject  to  the 
exceptions  hereafter  alluded  to  as  allowable  defences  against 
discovery,  compel  a  party  to  answer  on  oath  respecting  things 
material  to  the  matters  in  dispute  or  question,  and  discover 
what  documents  relating  thereto  he  had  in  his  or  his  agent's 
possession  or  control,  and  also  oblige  him  to  allow  an  in- 
spection thereof. 

These  defects  in  the  procedure  of  the  common  law  courts 
were,  however,  principally  remedied  by  the  Procedure  Act  of 
1854  (17  &  18  Vict.  c.  125,  s.  46  et  seq.),  enabling  interroga- 
tories to  be  administered  to  the  parties,  and  orders  to  be 
made  for  the  discovery,  production  and  inspection  of  docu- 
ments, and  examinations  to  be  had  before  the  trial;  and  now, 
under  the  Judicature  Acts,  all  the  courts  have  full  powers  of 
obtaining  discovery  and  ordering  the  production  of  evidence 
and  documents. 
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A  discovery  was  also  frequently  required  in  aid  of  proceed- 
ings in  the  court  of  equity ;  and  not  only,  was  the  plaintiff  in  the 
original  suit  allowed  to  obtain  a  discovery  from  the  defendants 
thereto,  but  any  of  such  defendants  were  also  allowed  to 
institute  a  cross  suit  for  the  purpose  of  obtaining  a  discovery 
from  the  plaintiff  in  the  original  one;  by,  however,  the 
alterations  which  have  now  been  introduced  into  the  courts 
the  necessity  of  a  cross  suit  has  been  done  away  with,  and 
defendants  as  well  as  plaintiffs  can  obtain  in  the  original  suit 
Or  action  such  discovery  production  and  inspection  as  may 
be  necessary  and  proper. 

In  cases  of  foreign  governments,  corporations,  and  com- 
panies, a  person  should  be  named  for  giving  the  proper 
discovery,  and  in  some  cases  the  proceedings  would  be 
stayed  until  this  is  done  (2  Ch.  582  ;  20  Eq.  140). 

When  it  was  necessary  to  apply  to  Chancery  for  a  dis- 
covery, the  plaintiff  was  in  a  great  many  cases  also  permitted 
to  proceed  for  the  relief  consequent  on  such  discovery,  and 
thus  avoid  the  necessity  of  seeking  such  rehef  in  another 
court,  so  that  the  right  of  discovery  became  frequently  a 
ground  for  calling  on  Chancery  to  exercise  its  jurisdiction 
in  giving  relief. 

To  prevent,  however,  an  improper  use  being  made  of  such 
ground  of  jurisdiction,  it  was  necessary,  where  the  sole  reason 
for  relief  was  the  discovery  which  was  sought,  to  accompany 
the  bill,  by  an  affidavit  showing  the  necessity  of  such  discovery. 
And  further  the  court,  in  case  no  discovery  was  obtained, 
would  refiise  to  afford  any  rehef,  though  there  was  other 
evidence  sufficient  to  establish  the  plaintiff's  right  (Sto.  691 ; 
Mid.  54). 

Discovery  can  be  resisted  on  the  following  grounds:— 

I.  That  the  case  made  is  not  one  in  which  the  court 
assumes  a  jurisdiction  to  compel  a  discovery,  as  that  the 
subject-matter  is  not  cognizable  in  any  municipal  court ;  or 
only  in  such  a  court  or  tribunal  as  equity  declines  to  assist, 
as  where  the  proceeding  for  which  the  discovery  is  desired 
is  of  a  criminal  nature,  as  an  indictment  or  information 
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(D.  C.  P.  484)  ;  or  because  property  is  out  of  the  jurisdiction, 
as  in  India  (2  Ch.  D.  379 ;  19  Eq.  509)  ;  or  sucli  proceeding 
is  not  before  a  regular  tribunal  for  administering  justice,  but 
before  judges  of  the  parties'  own  choice,  as  arbitrators  (except 
when  duly  appointed) ;  or  the  tribunal  itself  has  full  power 
of  obtaining  the  discovery,  as  where  the  facts  depend  on  the 
testimony  of  "witnesses  whom  the  court  before  which  the 
question  is  depending  can  compel  to  give  evidence  (Mit.  185, 
186 ;  Sto.  1495). 

II.  That  the  valtee  of  the  subject-matter  is  beneath  the 
dignity  of  the  court,  as  under  40s.  a  year  or  20?.  principal, 
except  in  cases  of  charity  and  quit  rents,  in  which  it  seems 
the  smallness  is  of  no  consequence  (Mit.  110,  n.;  D.  C.  P. 
279—478;   p.  6,  swjora). 

III.  That  the  plaintiff  has  wo  interest  in  the  subject,  or 
none  that  entitles  Ijim  to  call  on  the  defendant  for  a  dis- 
covery ;  as  where  the  plaintiff  is  only  heir  apparent,  or  he 
assumes  to  sue  as  executor  or  administrator  when  he  is  not, 
or  in  some  other  character  which  does  not  belong  to  him, 
or  the  defendant  is  not  answerable  to  the  plaintiff,  but  to 
some  one  else  who  has  a  right  to  call  for  such  discovery 
(Mit.  187;  Sto.  1489,  1490). 

IV.  That  the  defendant  has  no  interest  in  the  subject  so 
as  to  entitle  the  plaintiff  to  institute  a  suit  against  him  even 
for  the  purpose  of  discovery,  as  that  he  is  a  mere  witness,  in 
which  case  there  can  be  no  necessity  for  asking  the  assistance 
of  equity. 

If,  however,  fraud  can  be  shown,  this  defence  cannot  be 
used ;  as  where  an  attorney  assisted  a  client  in  obtaining  a 
fraudulent  deed,  or  an  engineer  who  colluded  with  the  de- 
fendant (18  L.  T.  95);  and  so  a  suit  or  action  for  discovery 
was  allowed  where  shippers  declined  to  give  the  names  of 
the  consignors  of  goods  bearing  counterfeit  trade-marks  (4 
Ch.  p.  92);  and  such  a  suit  was  entertained  against  a  printer 
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and  publisher  of  a  newspaper  (13  Eq.  394 ;  and  see  6  &  7 
Wm.  IV.  c.  76 ;  32  &  33  Vict.  c.  24 ;  33  &  34  Vict.  c.  99). 
It  seems  also  that  the  officer  of  a  corporation  can  be  made 
a  party  to  a  biU  of  discovery  against  the  corporation,  because 
such  corporation  being  an  artificial  person  cannot  be  com- 
pelled to  answer  on  oath,  or  otherwise  than  under  their 
common  seal  (Mit.  188,  189;  Sto.  1489,  1501). 

V.  Although  both  plaintiff  and  defendant  may  be  interested 
in  the  subject,  yet  that  there  is  not  such  privity  of  title 
between  them  as  gives  the  plaintiff  a  right  to  the  required 
discovery;  for  a  person  is  only  entitled  to  a  discovery  of  facts 
and  documents  necessary  to  support  his  own  title,  or  that 
under  which  he  claims,  and  not  to  pry  into  that  of  his  adver- 
sary; and,  therefore,  the  general  rule  is,  that  where  the 
defendant's  title  is  not  in  privity,  but  inconsistent  with  the 
plaintiff's,  the  defendant  is  not  bound  to  discover  the  evidence 
of  his  claim  (Sto.  1490;  Mit.  190). 

A  mortgagee,  it  seems,  need  not  produce  the  deeds  until 
his  money  is  paid  (13  L.  J.,  Eq.  226;  28  L.  J.,  Eq.  671); 
nor  as  a  general  rule  can  a  purchaser  for  value  be  ordered  to 
produce  his  deeds,  except  such  as  he  admits  and  refers  to  by 
his  answer  (D.  C.  P.  487;  28  L.  J.,  Eq.  680;  30  L.  J., 
Q.  B.  125;  10  Sim.  421). 

A  person  can  be  asked  the  character  of  his  title  and  the 
quality  of  his  possession  (9  Ex.  45 ;  18  L.  J.,  Eq.  34),  but 
not  to  discover  how  he  makes  out  his  title  (32  L.  J.,  Eq. 
,  807) ;  and  a  tenant  cannot  ask  for  the  discovery  of  his 
landlord's  title  (7  Q.  B.  239);  and  as  to  a  pedigree,  see  8 
Ch.  361. 

VI.  That  the  plaintiff  is  not  entitled  to  the>  discovery  by 
reason  of  some  personal  disability,  as  attainder,  outlawry,  &c.' 

VII.  That  the  discovery,  if  obtained,  cannot  be  material, 
either  for  the  purpose  of  supporting  the  prayer  of  the  bill  or 
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claim,  or  for  any  other  suit  actually  instituted  or  capable  of 
being  instituted. 

In  general,  if  it  can  be  supposed,  that  the  discovery  may 
in  any  way  be  material  to  the  plaintiff  in  the  support  or 
defence  of  any  suit,  the  defendant  must  make  the  discovery 
(Mit.  192,  193;  Sto.  1489);  but  there  may  in  some  cases 
be  no  right  to  discovery  until  some  point  has  been  decided  at 
the  hearing  or  otherwise  (33  L.  J.,  Eq.  499),  and  the  court 
"will  not  order  discovery  of  documents  or  matters  which  may 
prejudice  the  defendant  (7  Ch.  90,  687). 

» 

VIII.  That  the  situation  of  the  defendant  renders  it  im- 
proper for  the  court  to  compel  a  discovery,  either  because 
such  diacoverj  mai/  subject  the  defendant  to  pains  or  penalties 
by  our  (not  foreign)  law  (20  L.  J.,  Eq.  417),  or  to  some 
forfeiture  or  something  of  the  same  nature,  or  may  hazard 
his  title  in  a  case  where  in  conscience  he  has  at  least  an  equal 
right  with  the  plaintiff,  though  such  right  may  not  be  clothed 
with  a  perfect  legal  title,  as  if  a  bill  charges  anything  which, 
if  confessed,  would  subject  the  defendant  to  a  criminal  pro- 
secution or  to  penalties,  as  an  usurious  contract,  maintenance, 
champerty,  or  simony  (D.  C.  P.  481 — 484). 

A  forfeiture  by  foreign  law,  if  alleged  and  attempted  to  be 
acted  upon,  is  a  good  defence  to  discovery  (3  Ch.  779 ;  4  Eq. 
329);  and  questions  tending  to  show  the  forfeiture  of  a  lease 
need  not  be  answered  (34  L.  J.,  Q.  B.  17;  5  C.  P.  738); 
but  a  person  must  make  discovery  to  his  trustee,  although 
such  would  show  a  forfeiture  of  the  interest  (9  Ch.  762); 
and  as  to  cases  of  libel,  see  10  C.  P.  222;  4  Q.  B.  217. 

A  person,  however,  where  he  is  alone  entitled  to  the 
penalties,  can  prevent  such  a  defence  by  expressly  waiving 
them;  and  where  the  penalty  arises  from  the  agreement  of 
the  defendant,  he  cannot  refuse  to  discover,  nor  in  cases 
of  fraud  or  conspiracy,  or  of  a  statutory  prohibition  against 
resisting  a  discovery,  or  an  implied  or  express  agreement  to 
such  effect  (D.  C.  P.  481). 

Production  of  documents  belonging  jointly  to  a  party  before 
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the  court  and  others  cannot  generally,  in  the  absence  of  the 
others,  be  ordered  to  be  produced  (7  Ch.  312);  as  to  the 
liabiHty  of  a  solicitor  or  secretary  to  produce  on  a  sub  poena 
duces  tecum,  see  9  C.  P.  23;  2  Eq.  59;  9  Sim.  526. 

■Where  the  defendant  has  in  conscience  a  right  equal  \o 
that  of  the  plaintiff,  as  where  he  is  a  bona  Jide  purchaser  for 
valuable  consideration  without  notice,  and  has  paid  his  pur- 
chase-money, no  discovery  will  be  compelled;  on  the  same 
principle  a  jointress  is  entitled  to  refuse  discovery  respecting 
her  jointure  deed,  without  the  party  seeking  the  discovery  is 
able  and  willing  to  confirm  it,  and  does  so  confirm  it  (Sto. 
1054;  Mit.  236). 

IX.  That  the  policy  of  the  law  exempts  the  defendant 
from  the  discovery;  thus,  a  married  woman  will  not  be 
ordered  to  disclose  facts  to  charge  her  husband;  nor  will  a 
counsel,  attorney,  solicitor,  or  arbitrator,  be  obliged  to  dis- 
cover facts  derived  by  means  of  the  confidence  which  was 
placed  in  him  as  such  (Mit.  288 ;  D.  C.  P.  488). 

.The  privilege  extends  to  a  Scotch  solicitor  resident  in 
England,  but  no  solicitor  can  aid  the  concealment  of  a  ward 
of  court  (28  L.  J.,  Eq.  780;  8  Eq.  575);  although,  as  a 
general  rule,  a  solicitor  cannot  be  required  to  disclose  the 
address  of  his  client  (15  Eq.  257;  22  B.  282),  except  in 
the  cases  mentioned  in  the  orders  of  court. 

Communications  between  solicitors  and  clients,  both  in 
contemplation  of,  as  well  as  pending  litigation,  and  with 
reference  thereto,  are  protected;  and  so  are  those  which  were 
subsequent  to  the  arising  of  the  dispute,  if  followed  by  liti- 
gation, though  not  in  contemplation  of,  or  in  reference  to 
litigation,  as  well  as  cases  or  statements  of  facts  made  in  the 
client's  behalf  by  or  for  his  legal  adviser  on  the  subject-matter 
after  litigation  commenced  or  in  contemplation  thereof,  or 
on  the  same  subject  with  other  persons  for  ascertaining  the 
same  right  (3  Hare,  122). 

This  privilege  is  extended  to  persons  acting  as  interpreters 
•or  agents  between  the  client  and  legal  adviser,  but  not  to 
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mere  agents  or  stewards,  nor  to  physicians  or  medical  or 
spiritual  advisers ;  but  neither  communications  between  the 
parties,  nor  between  them  and  their  agents  are  privileged  (16 
Eq.  112;  8  Eq.  522;  2  Ch.  D.  644);  letters,  however, 
written  to  and  by  the  solicitors  of  the  parties,  with  a  view  to 
litigation,  are  privileged,  though  the  mere  marking  letters 
"  private"  will  not  protect  them  (1  C.  P.  D.  471). 

The  communication  must  be  confidential  and  by  a  pro- 
fessional person,  so  that  the  advice  of  an  ex-Lord  Chancellor 
was  held  not  privileged  (18  Eq.  649).  Reports,  however, 
made  to  the  solicitor  of  a  company  by  the  medical  officer  of 
the  company,  with  a  view  to  or  in  expectation  of  litigation, 
are,  it  would  seem,  privileged,  but  not  if  made  direct  to  the 
company  (9  Ex.  248;  7  Q.  B.  767;  5  C.  P.  146). 

The  privilege  is  more  that  of  the  client,  than  that  of  the 
legal  adviser  (D.  C.  P.  488,495);  and  it  seems  that  where  a 
solicitor  is  privileged  from  disclosing  professional  communi- 
cations the  client  will  also  be  protected,  and  that  professional 
communications  made  with  a  view  of  securing  the  client 
against  all  claimants  are  privileged,  although  ante  litem 
motam  (24  L.  J.,  Eq.  497).  The  refusal  to  allow  a  solicitor 
to  give  evidence  is  not  to  cause  any  adverse  presumption  (33 
L.  J.,  Eq.  688). 

Besides  that  discovery  and  production  of  documents  which 
the  Court  of  Chancery  enforces  in  aid  of  proceedings  in  its 
own  and  other  courts,  it  frequently  also  compels  production 
for  purposes  other  than  that  oi  litigation  in  favour  of  parties 
who  are  interested  in  such  documents,  and  require  an  inspec- 
tion to  enable  them  to  fuUy  exercise  the  rights  which  they 
may  have  thereunder. 

Thus,  where  there  are  several  persons  entitled  to  property 
under  a  settlement,  which  is  held  by  one  of  them,  he  will,  as 
a  general  rule,  be  compelled  to  permit  the  others  to  inspect 
it ;  and  so  where  an  estate  has  been  divided  on  partition  and 
aU  the  title  deeds  have  been  handed  over  to  one  of  the  parties, 
he  must  allow  the  others,  whenever  "necessary,  a  proper  in- 
spection (Sug.  V.  &  P.  443  et  seq.). 
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The  -same  rule  also  generally  applies  to  all  cases  in  which 
there  are  several  joint  or  other  part  owners  of  property,  as 
well  as  to  cases  where  there  are  various  parties,  who  have 
successive  interests  in  the  same  property,  for  there  the  party 
holding  the  deeds  does  so  both  for  the  benefit  of  himself  and 
the  others  whose  titles  are  thereby  evidenced. 

Where  several  are  equally  interested  in  a  deed,  the  right  to 
the  possession  thereof  is  ambulatory,  and  any  of  the  parties 
interested,  who  rightfully  obtain  possession,  may  retain  it 
against  the  others;  and  a  cestui  que  trust  cannot  maintain 
an  action  for  the  delivery  up  of  the  deed  under  which  he 
claims  against  a  bailee  of  the  trustee  (21  L.  J.,  C.  P,  189). 

A  party  who  applies  for  inspection  of  title  deeds  should 
always  show  some  good  reason  or  necessity  for  his  application, 
as  that  he  requires  the  inspection  for  the  purpose  of  enabling 
him  to  sell,  njortgage,  lease,  or  otherwise  dispose  of  or  deal 
with  his  rights  or  interests  in  the  property  to  which  they 
relate,  and  it  is  not  clear  whether  an  inspection  would  other-, 
wise  be  ordered. 

The  holder  of  the  deeds,  however,  should  not,  without 
some  special  ground,  ever  refuse  any  reasonable  and  proper 
inspection  to  parties  who  are  interested  thereunder,  or  he 
may  find  himself  compelled  by  the  court  and  saddled  with 
the  costs  of  the  proceedings;  neither  agents  nor  mortgagees, 
however,  are  in  general  justified  in  allowing  an  inspection  of 
deeds,  without  the  assent  of  the  principal  or  mortgagor  (Sug. 
V.  &  P.  444). 
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CHAPTEE  II. 

PKESERVATION  OF  EVIDENCE. 

The  jurisdiction  exercised  under  this  head  was  apparently 
adopted  from  the  practice  which  was  used  in  the  courts  of 
civil  law,  of  examining  witnesses  in  perpetuam  rei  memoriam, 
and  is  now  used  for  the  purpose  of  preserving  evidence  which 
for  some  reason  may  be  lost  before  its  use  is  required. 

There  were  two  kinds  of  biUs  (now  actions  or  proceedings) 
for  this  purpose,  namely — first,  to  take  testimony,  de  bene 
esse;  and,  secondly,  to  perpetuate  evidence  specifically  so 
called. 

The  first  kind  are  used  for  the  preservation  of  testimony 
respecting  an  interest  which  is  vested  in  the  plaintiff,  and 
is  the  subject  of  some  proceeding  already  instituted,  and 
depends  for  its  proof  on  the  sole  testimony  of  a  single 
person,  or  of  aged  or  infirm  persons,  or  on  testimony  which 
cannot  for  some  good  reason  be  given  in  the  ordinary  way. 
On  a  proceeding  of  this  sort  an  affidavit  of  its  necessity 
is  required,  and  a  commission  is  granted  for  the  purpose 
of  taking  the  evidence  in  writing  before  the  usual  time,  in 
order  that  if  the  witness  die,  or  be  not  forthcoming  at  the 
proper  time  for  examination,  such  evidence  may  then  (but 
not  otherwise)  be  used  (D.  C.  P.  814  et  seq;  Sto.  1513, 
1514).  Now,  however,  instead  of  filing  a  bill  as  formerly, 
or  bringing  a  separate  suit,  the  usual  course  is  to  move  in 
the  pending  suit  for  liberty  to  examine  de  bene  esse,  and  to 
have  a  proper  person  appointed  to  take  the  examination 
(W.  P.  261). 

By  the  1  WiU.  IV.  c.  22,  large  powers  were  given  to  the 
courts  to  order  the  examination  of  witnesses  in  all  colonies, 
islands,  plantations,  and  places  under  the  Queen's  dominion 
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in  foreign  parts,  but  such  examination  is  not  to  be  read  as 
evidence  at  the  trial  without  the  other  parties  consent, 
unless  it  appears  to  the  satisfaction  of  the  judge  that  the 
deponent  was  beyond  the  jurisdiction,  or  dead,  or  unable 
from  permanent  sickness  or  other  permanent  infirmity  to 
attend  (see  hereon  1  C.  P.  699);  and  as  to  taking  evidence' 
in  Scotland  and  other  parts  of  her  Majesty's  dominions,  see 
22  Vict.  0.20;  2  Ch.  571. 

The  Probate  Court  has  also,  under  the  Probate  Act 
(20  &  21  Vict.  c.  77,  s.  32),  full  power  to  direct  the  exami^ 
nation  before  the  trial  of  an  aged  witness  (1  P.  &  D.  720). 

The  other  kind  of  bill  or  action  is  for  the  purpose  of  pre- 
serving evidence  respecting  an  interest  which  is  vested  in  the 
plaintiff,  and  cannot  be  defeated  by  the  party  against  whom 
such  evidence  is  meant  to  be  used,  but  is  likely  to  be  dis- 
puted, and  cannot  at  present  be  made  the  subject  of  judicial 
inquify  (D.  C.  P.  1421);  a  plea  that  it  can,  is  good,  but 
not  after  the  defendant  has  answered  and  the  biU  has  been 
amended,  nor  can  a  motion  to  stay  be  made ;  and  there  can 
be  no  discovery  beyond  what  is  necessary  for  the  right  of 
examining  (3  Eq.  415;  32  L.  J.,  Eq.  568—778). 

By  the  5  &  6  Vict.  c.  69,  "any  person  who  would,  under 
the  circumstances  by  him  alleged  to  exist,  become  entitled  to 
any  honor,  &c.,  or  any  estate  or  interest  in  real  or  personal 
■property,  the  right  whereto  cannot  at  present  be  tried,"  is 
enabled  to  file  this  bill,  and  where  the  crown  is  interested  the 
attorney-general  can  be  made  a  defendant. 

Bills  to  perpetuate  testimony  as  to  legitimacy  and  the 
validity  of  marriages  were  formerly  of  frequent  occurrence, 
but  are  now  nearly  superseded  by  the  provisions  of  the  21  & 
22  Vict.  c.  93,  enabling  proceedings  to  be  taken  and  decla- 
rations to  be  made  respecting  such  matters. 

A  person  who  is  entitled  in  remainder,  or  is  in  actual  pos- 
session, is  necessarily  unable  to  try  his  right  by  any  imme- 
diate judicial  inquiry,  and,  therefore,  he  will  be  allowed  to 
file  a  bill  for  the  perpetuation  of  the  evidence  of  his  title ;  for 
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otherwise  such  evidence  maybe  lost  by  the  death  of  his 
witnesses,  and  his  adversary  might  designedly  postpone  pro- 
ceedings with  a  view  to  such  an  occurrence  (Sto.  1508), 

This  relief  ■will  be  allowed  respecting  rights  of  way,  com- 
mons, or  moduses,  and  also  against  the  heir  to  establish  a 
wiE. 

It  seems,  however,  that  persons  who  may  become  entitled 
by  the  death  of  a  lunatic,  or  other  person  of  unsound  mind, 
as  next  of  kin,  legatees,  or  otherwise,  cannot  perpetuate  evi- 
dence (Mad.  262,  263),  except  in  special  cases,  as  in  Re 
Tayleur,  6  Ch.  416),  in  which  certain  liberty  was  given  as 
to  such  a  bin,  and  the  slightest  interest  (not  mere  expecta- 
tion) is  sufficient  to  sustain  such  a  suit ;  and  where  the  first 
tenants  in  tail  are  infants,  the  subsequent  ones  may  be  made 
defendants  (6  Ves.  251). 

AVTiere  the  subject-matter  can  be  brought  into  immediate 
investigation,  the  proceeding  for  such  purpose  must  at  all 
events  be  commenced  before  equity  is  applied  to  (Sto.  1508). 

Evidence  taken  in  the  above  manner  wiU  not  be  permitted 
to  be  used  if  the  witnesses  are  alive  and  capable  of  attending, 
and  within  the  jurisdiction  of  the  court  at  the  proper  time 
for  obtaining  the  evidence  in  the  usual  way,  but  the  witnesses' 
examination  must  then  be  retaken  in  the  ordinary  form 
(D.  C.  P.  814,  1419;  M.  Ch.  Acts,  1;  W.  Pr.  407). 
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ABATEMENT, 

■  in  case  of  debts,  250.  - 

legacies,  252,  263. 
specific  performance,  280. 
sums  appointed,  &c.,  320. 

ACCIDENT, 

what  considered  so  in  equity,  115. 
ground  of  relief,  115. 
when  relievable  against,  116 — 125. 
in  case  of  express  contracts,  116,  117. 

lost  or  destroyed  documents,  119,  120. 

powers  defectively  executed,  121. 
not  executed,  122,  123. 

omission  of  necessary  acts,  121. 

conditions,  124. 

ACCOUNT, 

equitable  jurisdiction  in  cases  of,  235. 

different  kinds  of,  236. 

opening  and  correcting  accounts,  237. 

liberty  to  surcharge  and  falsify,  237. 

appropriation  of  payments,  238. 

set-off,  when  allowed,  239. 

in  bankruptcy,  239. 

companies,  241. 

wilful  default,  177. 

ACCUMULATION, 

for  what  period  allowed,  143. 

ACKNOWLEDGMENT, 

effect  of,  under  the  Statute  of  Limitations,  56,  58,  61,  62. 

ACQUIESCENCE, 

effect  of,  generally,  47,  48. 
between  co-trustees,  178, 180. 

them  and  their  eestm  que  trust,  181.  ' 

in  cases  of  election,  289. 

ACTS  OF  PARLIAMENT, 
interpretation,  45. 
frauds  respecting,  70. 
regulations  of,  must  be  attended  to,  121. 

E,  H  H 
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ADEMPTION, 

of  specific  legacies,  263. 
of  legacies  to  children,  282. 
of  portions  to  children,  283. 
to  wives,  284. 

ADMINISTRATION, 
assets,  243,  245,  247. 
jurisdiction,  243. 

application  for,  by  executors,  243,  244. 
by  creditors,  245. 
by  legatees,  246. 
costs,  246,  251. 
property  subject  to,  246. 
division  and  definition  of  assets,  246. 
priority  of  debts,  247. 
of  assets,  260. 
disburdening  of  incumbered  property,  252 — 255. 
Locke  King's  Act,  263. 
vrhen  personalty  exonerated  from  debts,  255. 
marshalling  of  assets,  256,  257. 
foreigners'  assets,  258. 

ADMINISTEATOBS— see  Executors. 

ADTANCEMENT, 

brought  into  account,  279,  284. 
purchase  in  the  name  of  a  child,  &c.,  159. 
of  infants,  284,  446. 

AFFIDAVIT, 

of  loss  in  case  of  relief  consequent  on  discovery,  119. 
of  no  coUusion  in  cases  of  interpleader,  397. 

AGENCY, 

jurisdiction  of  equity  in,  341,  348. 

AGENT, 

how  principal  ascertained,  343. 
fraud  by,  87. 
conversion  by,  167,  184. 
contracts  by,  342. 
duties  of,  341. 
liability  of  principal,  342. 
power  to  bind  principal,  342. 
liable  if  no  principal,  343. 

AGREEMENT— see  Contracts. 

ALIMONY, 

what  it  is,  430. 

what  relief  afforded  in  equity,  381,  430. 

ALTERATIONS,  130. 

AMALGAMATIONS,  340. 

ANNUITIES, 
arrears,  348. 
right  to  corpus,  320. 
recovery,  348,  349. 
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APPOINTMENTS, 

defects  in  the  execution  of,  121. 
lapse,  270. 
frauds,  108. 

APPORTIONMENT, 
as  to,  generally,  319. 
of  a  benefit,  319—325. 
I08.S,  820,  329. 

payment  or  liability,  824—329. 
incumbrance,  825. 
the  expense  of  a  renewal,  327. 
between  sureties,  328. 

legatees  and  devisees,  329. 
part  owners,  329. 
general  average,  329. 

APPROPRIATION,  317. 

ARBITRATION-see  Award. 
stay  of  proceedings,  77. 

ASSETS — see  Administration. 
distribntion  of,  250. 

ASSIGNEES, 

of  reversion,  149. 

frauds  by,  86. 

wife's  equity  to  a  settlement  against,  412. 

ASSIGNMENTS, 

for  the  benefit  of  creditors,  107,  151,  335. 

voluntary,  98. 

involving  maintenance,  222. 

of  possibilities,  223,  224. 

of  choses  in  action,  225,  228. 

of  conditions,  &c.,  149,  225. 

ATTENDANT  TERMS, 
how  formerly  used,  148. 
aboUshed  by  8  &  9  Vict.  c.  112.  .149. 

ATTORNEY— see  Solicitor. 

AUCTIONS, 

frauds  on,  105. 
reserve  bidding,  106. 

AVERAGE— see  General  Average. 

AWARDS, 

jurisdiction  in  equity  respecting,  76,  205. 


BAILMENT, 
effect  of,  152. 

BANKRUPTCY, 

after-acquired  property,  103. 
fraudulent  preference,  103. 

II  II  2 
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BANKRUPTCY— cfl»<i»«e«Z. 
effect  of,  as  to  deeds,  &c.,  102. 
limitation  nntil,  104. 

of  hnsband,  effect  as  to  wife's  settlement,  415,  41fa. 
proof,  31,  319. 
reputed  possession,  227. 

BAEGAmS, 

where  gross  inadequacy,  76. 
with  expectants,  81. 

BARRISTERS,  86. 

BENEFICIARY,  133. 

BILIiS  OF  SALE,  103, 152. 

BONDS -see  Deeds. 

validity  of  poat  obit,  83. 

BOUNDARIES, 

ascertainment  of,  391. 

BUILDING  SOCIETIES,  206,  442. 
agreements,  202. 

BYE-LAWS,  44. 


CANCET^XATION— see  Deeds. 
when  obtainable  in  eqnity,  398. 

CESTUIS  QUE  TRUST,  133. 

CHAMPERTY, 

a  species  of  maintenance,  222. 
not  permitted,  222,  223. 

CHANCELLOR, 

his  origin  and  powers,  1^-Z. 
how  created,  2. 

CHANCERY, 

jurisdiction  of,  1 — 7. 
its  judges,  1 — 5. 

CHARITIES, 

definition  of,  193. 

superstitious,  194. 

jurisdiction  respecting,  192. 

real  property  not  devisable,  &c.  for,  194. 

marshalling,  198,  258. 

carried  out  ey  pres  and  favoured,  198j 

increase  of  income,  199. 

foreign,  200. 

lapse  of  time,  300. 

CHATTELS, 

husband's  and  wife's  rights  therein,  406., 
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CHILDREN, 

en  ventre,  142,  435. 
illegitimate,  101,  130,  462. 
parents'  right  over,  443. 

liabilities  respecting,  443,  444. 
attended  to  in  settling  wife's  property,  417. 

CHOSES  IN  ACTION, 

not  assignable  at  law,  225. 
but  are  in  equity,  226. 
notice  of  assignment  requisite,  226. 
assignee  of,  subject  to  equities,  226. 

COAL,  352. 

COMMITMENT,  383. 

COMMON, 

ascertainment  of  boundaries  of  a,  390. 

of  a  right  of,  391. 
tenancy  in,  39. 

COMPANIES,  332. 

COMPENSATION, 
by  companies,  352. 
when  obtainable  in  equity,  351, 
whether  obtainable  for  improvements,  351. 
none  generally  for  loss  of  a  bargain,  352. 
how  amount  ascertained,  353. 

COMPOSITION  DEEDS,  107,  150,  335. 

CONCEALMENT, 
when  a  fraud,  72. 

CONCURRENT  JURISDICTION,  68, 113,  361. 

CONDITIONAL  GIFTS,  124,  268,  345. 

CONDITIONS, 

in  contracts,  222. 

relief  against  breaches  of,  116,  124,  345. 

CONSIDERATION, 

different  kinds  of,  210. 

valuable  one  generally  necessary,  211. 

need  not  be  altogether  adequate,  76. 

CONSIGNEES'  LIABILITY,  373. 

CONTRACTS- see  l^aud. 
essence,  33. 
what  enforceable,  209. 
between  parties  willing  and  able,  209. 
remedies  must  generally  be  mutual,  209. 
what  consideration  necessary,  210. 

terms  implied,  117,  210. 
when  writing  required,  212. 
when  parol  suflBcient,  213,  215. 
part  performance,  218. 
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CONTRACTS  -  eonUnited. 

must  be  certain  and  fair,  220. 

and  not  against  public  policy,  221. 
gaming,  222. 
foreign  instruments,  259. 
cancellation,  398. 
voidable,  69. 
void,  69. 

CONTEIBUTION, 

jnrisdiction  in  respect  of,  319. 
when  obtainable,  119—330. 
towards  a  loss,  charge,  or  expense,  325. 
renewals,  327. 
between  sureties,  328. 

CONVERSION, 
how,  154. 

by  trustees,  &c.,  wrongfully,  97,  147. 
of  infant's  property,  441. 
of  lunatics,  10,327,441. 
omission  of  trustee  to  sell  perishable  property,  183. 

CONVEYANCE, 

voluntary,  as  against  purchasers,  98.     ■ 
as  against  creditors,  100. 

COPYHOLDER, 

admissioii  of  tenant,  206. 
confusion  of  boundaries  by,  390. 

COPYHOLDS, 

voluntary  surrenders  as  against  creditors,  100. 

not  affected  by  statutes,  135. 

not  within  Statute  of  Uses,  139. 

in  heir,  till  admission,  133,  139,  206,  262. 

husband's  and  wife's  rights,  409. 

COPYRIGHT, 

/  injunction  against  infringement  of,  371 — 377. 
in  what  cases,  371. 
of  foreign  authors,  374. 
duration  of,  375. 
statutes  respecting,  375. 

CORPORATION, 

may  be  a  trustee,  169. 

Statute  of  Limitations  respecting,  53,  54. 

COVENANTS,  208. 

contracts  not  under  seal,  209. 

CREDITORS, 

effect  of  power  to  carry  on  business,  335, 

frauds  on,  100. 

assignment  for  benefit  of,  150. 

administration  on  behalf  of,  225. 

priorities  of,  in  payment,  247. 

mode  of  distributing  assets,  250. 
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CREDITORS— continued. 
their  rights  generally,  252. 
under  a  judgment,  308. 
in  cases  of  partnership,  339. 
bequests  to,  281. 
by,  282. 

CRIMINAL  MATTERS, 

generally  no  jurisdiction  respecting,  362. 

CROSS  BILL,  28,  34,  397. 

CROWN, 

debts,  247. 

effect  of  time  tigainst,  60. 

its  right  to  residue  where  no  next  of  kin,  157. 

CUMULATIVE  LEGACIES,  271. 

CURTESY, 

definition  of,  and  husband's  right  thereto,  408. 

CY  PRES, 

doctrine  of,  in  cases  of  charities,  198. 


DAMAGES, 

when  decreed  in  equity,  351. 
actio  personalis,  362. 
mode  of  assessment,  353. 
what  are  liquidated,  346. 

DEATH, 

presumption  of,  65. 

DE  BENE  ESSE,  461. 

DEBENTURES,  228. 

DEBTORS, 

assignments  by,  150. 
frauds  against,  107. 
legacy  to,  281. 
by,  281. 

DEBTS, 

meaning  of,  nnder  Locke  King's  Act,  253. 
order  of  payments  out  of  legal  assets,  250. 

statutory,  250. 

equitable,  252. 
limitations  as  to  recovery  of  simple  contract,  60, 

specialty,  61. 

mortgage,  67. 
effect  of  written  acknowledgment,  62. 

trust  for  payment,  64. 

tacking,  308. 

simple  contract,  248. 

specialty,  248 

DECREES, 

fraudulent,  69. 
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DEEDS 

acceptance,  151,  174,  334,  342. 
disclaimer,  151,  288. 
sealing,  401. 
forged,  401. 
cancellation  of,  398. 
delivery  up,'  399,  400. 
as  to  destroyed,  lost,  &c.,  119. 
inspection  of,  in  equity,  401. 

at  law,  451. 
in  blank,  401. 

DEPOSIT  OF  DEEDS, 

good  as  an  equitable  mortgage,  301. 
money,  160. 

DEPOSITIONS— see  JEmdence. 

DEVASTAVIT,  145,  177. 

DIRBCTOBS'  LIABILITY,  88. 

DISCLAIMER,  151,  174. 

DISCOVERY, 

nature  of  a  bill  of,  450—460. 
when  granted  in  equity,  450,  454. 

at  law,  451,  453. 
in  aid  of  other  proceedings,  450,  453,  454. 
to  persona  having  interests  under  title  deeds,  459,  460. 
of  lost  or  destroyed  documents,  1 19. 
when  a  ground  for  relief,  119. 
defences  to,  454 — 458. 

DISCRETION, 

of  board  of  directors,  334. 

of  trustees  to  preserve  contingent  remainders,  188. 

DOMICIL,  242. 

DONATIO  MORTIS  CAUSA, 
definition  of,  273. 
what  may  be  the  subject  of  a,  274. 
nature  of,  273. 
■when  liable  to  debts,  275. 

DOWER, 

definition  of,  410. 

nature  thereof,  and  wife's  right  thereto,  410,  411. 

relief  in  equity  respecting,  411. 

DRAMATIC  PIECES, 

copyright  respecting,  376. 


EASEMENT,  370. 

ECCLESIASTICS, 
time  allowed,  57. 
dilapidations,  364. 
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EJECTMENT, 

injunction  against,  after  two  or  more  trials,  389 

ELDEST  SON,  277. 

ELECTION, 

doctrine  of,  284. 

when  obliged  in  equity,  284. 

_  at  law,  285. 
by  infants  and  married  women,  286. 

between  suits,  288,  299. 
consequences  of  election,  286,  288. 
when  to  be  made,  289. 

ELEGIT, 

creditor  by,  obliged  to  account,  300. 

ENFRANCHISEMENT,  182, 183. 

EQUALITY  OR  EQUAL  RIGHTS,  43. 

EQUITIES, 

taking  subject  to,  42. 

EQUITY. 

definition  of,  15. 

its  origin,  14 

its  merits,  17 — 23. 

its  disadvantages,  18—23. 

differs  from  law  in  its  modes  of  proof,  19. 

trial,  21. 

relief,  22. 
extent  of  jurisdiction,  6 — 10. 
maxims,  35 — 45. 
has  exclusive  jurisdiction,  17. 

concurrent,  17, 18. 

auxiliary,  18. 
division  qf,  17,  67. 

remedial,  68—131. 

executive,  132—234, 

adj  native,  235—359. 

protective,  359—401. 

protective  to  those  under  disability,  402 — 404, 

auxiliary,  450 — 463. 

EQUITY  OE  REDEMPTION, 
what  it  is,  294. 
who  entitled  to,  295. 
when  liable  to  curtesy  and  dower,  295. 

EQUITY  OF  WIFE  TO  A  SETTLEMENT, 
in  what  cases,  412 — 418. 

ESCROW,  401. 

ESTOPELS,  95. 

EVIDENCE, 

mode  of  taking,  in  equity,  19,  21. 

what  necessary  in  cases  of  fraud,  71. 

when  parol  admissible,  131,  215. 

of  parties  to  proceedings  and  persons  interested,  403. 

perpetuation  and  preservation  of,  461,  463. 
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EXECUTORS, 
de  son  tort,  245. 
frauds  by,  85. 
liabilities  of,  247,  265. 
not  liable  when  assets  lost  by  accident,  115. 
wilful  default,  116,177. 
retainer,  249—386. 
not  able  to  charge,  170. 
allowed  expenses,  171. 
allowed  and  charged  interest,  172,  183. 
when  a  trustee  for  next  of  kin,  167. 
when  for  the  crown,  157. 
when  ordered  to  pay  money  into  court,  384. 
power  to  give  receipts,  144. 
sales  by,  144. 

administration  of  assets,  243. 
priority  over  other  creditors,  249. 
entitled  to  discharge,  189. 

EXECUTOEY  TEUSTS, 
description  of,  138. 
construed  liberally,  139. 

EXONEEATION, 

of  personal  estate  from  payment  of  debts,  253. 
of  property  from  payment  of  incumbrances,  264. 

EXPRESS  TEUSTS, 
definition  of,  136,  137. 
how  created,  137. 
division  of,  138. 
in  real  property,  140. 
voluntary  trusts,  151. 
general  observations  respecting,  151. 


FALSIFY— see  Accounts. 
family  arrangements,  127. 

FINES  AND  RECOVEEIES, 

substitution  for,  as  to  tmst  estates,  141. 
as  to  married  women,  407,  409. 

riXTUEES,  296. 

FOEECLOSURE, 

right  of  mortgagee  to,  297. 

when  granted,  297,  298. 

opening,  299. 

where  one  mortgagee  of  two  separate  mortgages,  307. 

FOEEIGN  COUNTRY, 
as  to  contracts,  242. 

judgments,  242, 
laws  of,  242. 
jurisdiction  as  to  parties  in  a,  6,  jo,  362. 

as  to  property  in  a,  6,  363. 

FOREIGNERS, 
assets  of,  26^, 
copyright  of,  374. 
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FORFEITURES, 

relief  against,  in  equity,  344. 
not  enforced,  347. 

FRAUD, 

object  of  equity  to  prevent  and  redress,  68  —71. 

jurisdiction  over,  69. 

must  not  be  improperly  charged,  costs,  71. 

avoids  act,  69. 

definition  of,  70. 

division  into  actual  and  constructive,  70. 

actual,  72—80. 

occasioned  by  the  party  charged,  72. 

1.  Concealment,  72. 

2.  Misrepresentation,  74. 

3.  Inadequacy  of  consideration,  75. 

4.  Awards,  7^. 

arising  from  the  situation  of  the  party  injured,  72,  78. 

1.  Idiots,  lunatics,  &c.,  78. 

2.  Persons  of  weak  understanding,  79. 

3.  Intoxicated,  79. 

4.  Not  free  agents,  79. 

5.  Infants,  80. 
constructive,  81 — 114. 

on  persons  liable  to  imposition,  81  —84. 

1.  Expectants,  81. 

2.  Common  sailors,  84. 

3.  Necessitous  persons,  84. 

on  persons  in  confidential  situations,  84 — 94. 

1.  By  parents  on  children,  85. 

2.  Wives,  85. 

3.  Guardians  on  wards,  85. 

4.  Trustees,  85. 

5.  Bankruptcy  trustees,  86. 

6.  Solicitors  and  attorneys  on  clients,  86. 

7.  Medical  advisers  on  patients,  87. 

8.  Agents  on  principals,  87. 

9.  Directors,  88. 

10.  Partners,  88. 

11.  By  persons  in  fiduciary  positions,  88. 

12.  By  debtors  and  creditors  on  sureties,  91. 

13.  Insurances,  94. 

on  persons  not  particularly  liable  or  in  confidential  situation,  94—108. 

1.  Misleading,  94. 

2.  Voluntary  conveyances,  27Eliz.  c.  4.  .98. 

3.  As  against  creditors,  13  Eliz.  c.  5.  .100. 

4.  Bankruptcy,  102. 

6.  Improper  use  of  the  Statute  of  Frauds,  104. 

6.  Clandestine  marriage  contracts,  104. 

7.  Frauds  on  marriages,  105. 

8.  on  marital  rights,  105. 

9.  on  auctions,  106. 

10.  on  creditors  in  cases  of  composition,  107. 

11.  on  powers,  108. 
against  public  policy,  108— 114. 

1.  Agreements  to  influence  a  testator,  1U9. 

2.  Marriage  brocage  contracts,  109. 

3.  Contracts,  &c.  in  restraint  of  marriage,  110.  . 

4.  Contracts  to  live  separate,  14. 
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FRAUD — continued. 

against  public  policy — continued. 

5.  Parents'  rights.  111. 

6.  Contracts,  &c.  in  restraint  of  trade,  1 12. 

7.  Non-opposing  bankrupts,  112. 

8.  Purchasing  public  offices,  112. 

9.  Revenue,  113. 

10.  Maintenance,  113. 

11.  Criminal  compromise,  113. 

12.  Improper,  corrupt  and  immoral  contracts,  113. 
Statute  of, 

requires  writing,  212. 

when  a  bar,  212. 

not  in  cases  of  fraud,  217. 

of  part-performance,  218. 
where  contract  admitted,  217. 


GAMING  CONTRACTS,  222. 

GAVELKIND,  277. 

mistake  as  to  property  being  of  snch  tenure,  126. 
curtesy  in  respect  thereof,  409. 

GENERAL  AVERAGE, 
what  is,  329. 
contribution  against  whom,  329. 

GIFTS, 

what  are  charitable,  193. 

to  charities,  when  allowed,  194. 

death-bed,  260,  261. 

GOODWILL,  296. 

GRANTS,      ■ 

to  avoid  Statutes  of  Mortmain,  195,  197. 
between  husbands  and  wives,  329. 

GUARANTIES,  92,  328. 

GUARDIAN, 

who  is  snch,  legally,  437. 
appointment  of,  by  father,  437. 

by  the  court,  43fi  -  442. 
removal  of,  443. 
powers  of,  440,  441. 
liabilities  of,  441, 
frauds  by,  85. 


HEIRLOOMS,  139. 

HEIRS, 

their  rights,  250,  277. 

priority  as  to  descended  estates,  250, 

frauds  on,  81. 

post  obit  bonds  by,  88. 

sales  by  or  to,  83. 
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HUSBAND, 

rights  of,  in  wife's  personal  property,  i06. 

leaseholds,  407. 

real  property,  407. 
purchase  by,  in  wife's  name,  169,  160. 
divorce,  430. 
separation  of  husband  and  wife,  111. 


IDIOTS, 

jnrisdiction  over,  10,  449. 
frauds  on,  78. 

ILLEGALITY, 

of  contracts  and  conditions,  108,  399. 

ILLEGITIMACY,  101,130,  462. 

IMPLIED  TRUSTS— see  l^sts. 
gifts,  159,  169. 

IMPROVEMENTS  OF  PROPERTY, 
by  parties  having  a  defeasible  title,  168. 

INADEQUACY, 

of  consideration,  75. 

INCOME, 

tenant  for  life  and  others,  320,  327. 

INCUMBRANCES, 
priorities  of,  303. 
apportionment  of,  320. 
marshalling,  256,  315. 
discharge  of,  321. 
interest  of,  322. 
Statute  of  Limitations  respecting,  55. 

INFANTS, 

who  are,  434,^438. 
jnrisdiction  over,  10,  436,  449. 
guardianship  of,  436 — 443. 
maintenance  of,  443 — 446. 
marriage  of,  446 — 448. 
agreements  by,  209. 
frauds  on,  80. 

by,  96,  436. 
trustees,  449. 
election,  286. 
transfers  to,  435. 
entering  on  their  property,  443. 

INJUNCTIONS, 
definition  of,  359. 
different  kinds  of,  360—380. 
objects  of,  360. 
against  proceedmgs  in  other  courts,  360— dtd. 

waste,  363—367. 

nuisances,  367,  368. 

light,  368. 
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mjVNCTIO^S— continued. 
against  air  or  view,  369. 

ways,  watercourses,  370. 
brick  burning,  370,  371. 
patents  and  copyrights,  371 — 376. 
trade  marks,  377. 
publication  of  manuscripts,  376. 
breach  of  covenants,  379. 
confidence,  379. 
setting  np  of  a  title  and  other  matters,  879. 
stop  orders,  380. 

INSPECTION  OF  DOCUMENTS, 
when  ordered  in  equity,  400. 
at  law,  451. 

INSURANCE, 
fire,  117,  345. 
life,  94,  223. 
marine,  223. 
premiums,  94,  313. 

INTEREST, 

when  allowed,  183,  184,  272,  296. 

at  what  rate,  183. 

usurious,  82. 

Statute  of  Limitations,  58. 

relief  against,  344. 

in  purchases,  232,  234. 

in  bankruptcy,  298. 

compound,  294. 

INTERPLEADER, 
nature  of,  393. 
when  obtainable  at  law,  394. 

in  equity,  395. 
not  allowed  between  strangers,  395. 

by  private  .agents,  395,  396. 
prayer  of  a  bill  for,  396,  597. 
bills  in  the  nature  of,  397. 

INTESTACY,  276. 

INTOXICATION,  effect  of,  on  agreements,  79. 

ISSUE, 

when  ordered  by  the  Court  of  Chancery,  21,  392,  394. 


JOINT  LIABILITY,  62. 

JOINTRESS, 

not  bound  to  discover  title,  458. 

JOINT  TENANCY, 
what  is,  39. 
in  legacies,  278. 
as  to  patents,  350. 
purchases,  40. 
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JOINT  TmSANCY -contimied. 
as  to  mortgages,  40. 
none,  as  to  partnership  property,  40. 
severance,  412. 
account  in  cases  of,  349. 
with  respect  to  the  Statute  of  Limitations,  62. 
injunctions  against  destruction  of  the  property,  366. 

JUDGMENT, 

charge  on  property,  308. 
creditors  by,  309. 
tacking,  308. 
interest  on,  183. 

JUDICATUEE  ACTS,  24. 

JURISDICTION  OF  THE  COURT  OF  CHANCERY, 
extent  of,  1. 
equitable,  14,  27. 
common  law,  7. 
statutory,  8. 
specially  delegated,  10. 
over  property,  5. 
against  the  person,  5. 

LACHES, 

effect  of,  46. 

LAND, 

when  deemed  money,  or  the  converse,  207,  441. 
covenants  running  with,  379. 

LAPSE  OF  TIME, 
effect  of,  46—65. 

LEGACIES, 

definition  and  division  of,  262. 
in  what  courts  recoverable,  264. 
when  to  be  applied  in  paying  debts,  265. 
when  to  be  paid,  265,  266. 

to  whom  and  how,  273. 
assent  of  executor,  265,  266. 
to  married  women,  266,  414. 
construction  of  gifts  of,  267. 
when  vested  and  when  contingent,  267. 
lapse,  269,  270. 
cnmnlative,  271. 

when  payable  with  interest  or  profits,  272. 
stamp  duty  on,  272. 
on  foreign  assets,  260. 

when  presumed  to  be  adeemed  or  satisfied,  281  —  284. 
charitable,  192. 
to  executors,  157. 

LEGAL  ESTATE, 
who  takes,  133. 
holder  of,  when  a  trustee,  174. 
who  entitled  to  call  for,  174. 
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LEGATEES, 

attesting  will,. 262. 

priorities  in  the  administration  of  assets,  251. 

marshalling  in  favour  of,  266. 

right  to  income  or  interest,  263,  272. 

LEGITIMACY,  430. 

LETTERS, 

injnnction  against  publication  of,  876. 

LIElSr, 

definition  of,  312. 

when  general  and  when  special,  312. 
on  papers,  not  lost  by  lapse  of  time,  64. 
for  unpaid  purchase-money,  161. 
insurance,  SIS. 

LIGHT,  368. 

LIMITATIONS,  STATUTE  OF, 
effect  of,  in  equity,  46 — 66. 
in  cases  of  concealed  fraud,  48. 

trusts,  48. 
as  against  the  crown,  60. 
in  cases  of  prescription,  51. 

tithes,  53. 

real  property,  land  and  rent,  50. 
advowsons,  57. 
incumbrances,  57. 

simple  contracts,  &c.,  60. 

specialty,  &c.,  61. 
what  considered  beyond  the  seas,  61,  63. 

acknowledgment  to  prevent  the  statute  running,  61,  62. 
coverture,  61. 

infancy,  60,  61. 

LUNATICS, 

jurisdiction  of  equity  over,  10,  449. 
agreements  and  contacts  by,  7S. 
conversion  of  property,  441. 
maintenance  of,  444. 


MAINTENANCE, 
of  lunatic,  444. 
of  infants,  443—446. 
of  wife  by  husband,  409. 
apportionment  of,  446. 

MAINTENANCE  AND  CHAMPERTY, 
what  is,  113. 

MANAGER, 

when  appointed,  387. 
his  powers,  388. 

MANDATE, 

when  revocable,  152. 
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MARRIAGE, 

what  constitutes,  402. 

void,  402. 

effect  of,  403. 

frauds  on,  105. 

restraint  on,  HO. 

settlements,  98,  210. 

accounted  a  valuable  consideration,  98,  141,  210. 

MARRIED  WOMAN, 

how  considered  at  law  and  in  equity,  403. 

power  of  contracting  with  husband,  404. 

rights  and  liabilities  of,  403—412. 

mis-statement,  74. 

devastavit,  96,  409,  427. 

equity  to  a  settlement,  412. 

powers  of,  over  separate  estate,  421,  424. 

pin-money,  428. 

paraphernalia,  429. 

separation,  430. 

contracts  by,  403,  427. 

covenants  to  settle,  404. 

Married  Women's  Property  Acts,  420. 

liability  under  them,  427. 
husband's  liability,  427. 
right  to  cluldreri,  438,  442. 

MARSHALLING, 
of  assets,  256. 

for  payment  of  debts  or  legacies,  257. 
of  securities,  315. 
as  to  charitable  legacies,  198. 

MAXIMS, 

de  minimis  omnis  innovatio,  37. 

omnia  rit^  praesnmnntur,  43. 

actio  personalis,  352. 

caveat  emptor,  84. 

noscitur  a  sociis,  43. 

nbi  jus  ibi  remedium,  35. 

boni  judicis  est  ampliare  jurisdictionem,  36. 

equity  follows  the  law,  37. 

equity  delighteth  in  equality,  39. 

where  the  equities  are  equal  the  law  must  prevail,  40. 

prior  est  tempore,  41. 

he  who  comes  to  equity  must  come  with  clean  hands,  41. 

he  who  seeks  equity  must  do  equity,  42. 

assigns  take  subject  to  equities,  42,  228. 

equity  considers  that  done  which  ought  to  have  been  done,  43 

expressio  unins,  43. 

vigilantibus  non  dormientibus  jura  snbveninnt,  44. 

MEASUREMENT,  112,  369. 

MERGER, 

of  charges  under  Judicature  Acts,  32. 
of  equitable  estate  in  the  legal,  32. 
of  wife  in  husband,  403. 

MINES  AND  MINERALS,  233. 

K.  I  I 
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MISDESCRIPTION, 

fatal,  if  in  important  particulars,  220,  231. 
not,  if  slight,  220. 

MISLEADING, 

when  a  frand,  94. 

MISREPRESENTATION, 

generally  deemed  a  fraud,  74. 

MISTAKE, 

definition  of,  115,  125. 

different  kinds, — law  and  fact,  125. 

when  relievable,  125 — 131. 

mutual,  126,  128. 

in  case  of  express  contracts,  116,  117. 

powers  defectively  executed,  121,  128. 
not  executed,  122. 

omission  of  necessary  acts,  123. 

conditions,  124. 

unilateral,  126. 

compromises,  127. 

written  instruments,  1 27,  1 28. 

bequests  or  devises,  130. 
of  judge,  jury  or  arbitrator,  131. 

MIXING  MONEYS,  ETC.,  165. 

MORTGAGE, 

definition  of,  290. 

conditional  purchases,  291. 

mortuum  vadium,  290. 

vivnm  vadium,  290,  291. 

Welch,  290,  291. 

equitable,  801. 

by  deposit  of  deeds,  302. 

second  mortgage,  303. 

of  personal  property,  311. 

ships,  300. 

building  societies,  206. 

consequences  of  default  in  paying  the  debt,  292. 

redemption  of,  295. 

foreclosure  of,  297—299. 

sale  of,  298. 

priority  of,  303,  304. 

tacking,  304—306. 

in  case  of  separate  mortgages,  307. 

bankruptcy,  308. 

marshalling,  315. 

MORTGAGEES, 

who  so  called,  291. 

their  rights,  292—301. 

their  liabilities,  292—300. 

considered  as  trustee  for  mortgagor,  293. 

not  entitled  to  a  collateral  benefit,  293. 

entitled  to  possession,  293. 

when  entitled  to  foreclosure,  297. 

sale,  294. 
may  pursue  all  his  remedies,  299. 
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MOIITGAGEES— ewHii/Huv/. 
leases  by,  300. 
priority  of,  304. 

omission  to  have  title  deeds,  306. 
managers  or  receivers,  293. 
vpilful  default,  300. 

MORTGAGORS, 
who  are,  291. 
their  rights,  292—301. 
their  liabilities,  292—300. 

not  entitled  to  possession  without  agreement,  295. 
redemption  by,  295,  296. 
leases  by,  295. 

MORTMAIN, 

Statutes  of,  134,  194. 

respecting  gifts  of  real  property  to  charities,  191,  19G. 

MOTHER, 

right  to  children,  438,  442. 

MULTIPLICATION  OF  CHARGES,  330. 


NAME, 

right  to,  377. 

NE  EXEAT  REGNO, 
writ  of,  381. 

granted  in  case  of  equitable  claims,  881 . 
alimony,  and  where  there  is  an  admitted  balance,  3S1. 
foreigners,  382. 

NEGOTIABLE  INSTRUMENTS,  379. 

NEXT  OF  KIN, 
who  are,  277. 

'former  right  to  undisposed-of  residue,  155. 
present  right,  156. 

NOTICE, 

constructive,  99,  227. 

effect  of,  247,  301,  305. 

in  case  of  voluntary  deeds,  99. 

necessary  in  cases  of  assignments  of  choses  in  action,  227. 

NOVATION,  840. 

NUDUM  PACTUM, 
of  no  effect,  210. 

NUISANCES, 

remedy  against  public,  367. 
private,  368. 


OFFICERS, 

of  the  Court  of  Chancery,  2,  4. 
their  privileges,  4. 
how  protected,  360. 
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OFFICES, 

sale  of  public,  112. 

OPTION,  220. 

ORDER  AND  DISPOSITION,  227. 


PARAPHERNALIA, 
definition  of,  429. 
wife's  rights  respecting,  429. 
■  when  applicable  in  paying  debts,  258. 

PARENTS, 

rights  over  their  children,  437,  438. 
frauds  by,  83. 

purchases  by,  in  child's  name,  158. 
portions  given  by,  284. 

PAROL  CONTRACTS, 

when  enforced  in  eqiaity,  213—21 5. 

PAROL  EVIDENCE, 
when  allowed,  131,  214. 

PARTITION, 

when  obtainable,  354. 

how  made,  356. 

in  case  of  landed  estates,  357. 

PARTNERS, 

who  are,  331,  335. 

different  kinds  of,  332. 

powers  and  duties  of,  334  et  seq. 

power  of  dissolving,  337. 

pi-emiums,  323,  337. 

their  rights  in  the  firm's  property,  338. 

PARTNERSHIP, 

jurisdiction  of  equity  in  cases  of,  331. 

definition  of,  331. 

division  of,  332. 

may  be  at  will  or  for  a  fixed  period,  335. 

dissolution  of,  336,  337. 

property  of,  338. 

creditors  of,  339. 

alteration  of  liability  or  adoption,  340. 

PART  OWNERS, 

contribution  and  apportionment  between,  329. 

PATENTS, 

injunctions  against  infringement,  371 — 377. 

in  what  cases,  372. 

duration  of,  and  statutes  respecting,  875. 

PAYMENT, 

of  incumbrances  by  parties  of  limited  interests,  325,  326. 

of  money  into  court,  384,  385. 

consequence  of  default  in  payment  of  a  mortgage,  296—299. 
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PEACE,  BILL  OF, 

as  to  the  nature  of,  389. 

in  what  cases  it  lies,  389—392. 

to  confirm  an  established  right,  391. 

to  establish  a  private  right  against  a  number  of  persons,  390. 

PENALTIES, 

jurisdiction  to  relieve  incases  of,  34:4—847. 
relief  now  frequently  at  law,  346. 
in  what  cases  relief  obtainable  in  equity,  345,  346. 
never  enforced  in  equity,  347. 

PERFORMANCE— see  Specific  Performance. 

PERPETUATING  TESTIMONY, 

in  what  cases  a  bill  for,  lies,  461—463. 
how  evidence  taken,  461. 
when  allowed  to  be  had,  462. 

PERPETUITY, 

rule  against,  applicable  to  equitable  estates,  142, 

PERSONALTY, 

assignment  of,  223—225. 
future  interests,  224. 

PHYSICIANS,  87. 

PIN-MONEY, 

definition  of,  428. 
accumulations  of,  428,  429. 
arrears  of,  428. 
allowance  in  the  nature  of,  421. 

PLEDGES, 

nature  of ,  311. 

mode  of  enforcing  payment  of  money  secnreil  by,  312. 

right  of  mortgagor  to  recover  on  payment,  312. 

PORTIONS, 

a  bequest  by  a  parent  frequently  a  satisfaction,  264. 

not  by  a  stranger,  264. 

chargeable  on  real  estate  not  paid  out  of  personal,  254. 

POWERS, 

general,  121. 

extinguishment,  123, 

'defective  execution  of,  aided  in  certain  cases,  121,  122. 

non-execution  not  relieved  against,  122. 

frauds  on,  108. 

to  pay  debt,  146. 

PRECATORY  WORDS, 

in  what  cases  they  create  a  trust,  137. 

PREFERENCE,  41,  249. 

PRESCRIPTION, 

as  to  rights  of  common,  way,  &c.,  51. 
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PRESUMPTION, 

of  equity,  as  to  acquiescence,  47,  70. 

against  fraud,  71. 

of  election,  289. 

as  to  payment  of  purchase-moneys  161,  162. 

of  death,  65. 

PRINCIPAL, 

must  do  nothing  to  injure  surety,  91. 
must  indemnifjf  surety,  92. 
entitled  to  full  information  from  agent,  341. 
agent  must  not  act  fraudulently  towards,  87. 
agent's  power  to  bind,  342. 

PRIORITIES, 

where  equities  are  equal,  law  and  legal  estate  prevail,  40. 
where  only  equities,  the  first  in  date  prevails,  41. 
as  to  payment  of  debts,  247. 
as  to  application  of  assets,  250. 

PROBATE  DUTY,  31. 

PROHIBITION,  359. 

PROOFS, 

in  bankruptcy,  241,  318. 
winding-up,  241. 
administration,  31,  318. 

PUFFERS,  106. 

PURCHASERS, 

of  trust  estate,  98. 

voluntary  conveyances  as  against,  98. 

from  expectants,  81. 

for  value  without  notice,  145. 

loss  of  property,  207. 
no  damages  for  loss  of  bargain,  201. 
receipt  of  purchase-money  by  solicitor,  342. 
by  persons  in  fiduciary  situations,  86^91. 
defective  assurances  to,  remedied,  121. 
from  trustees,  163,  164. 
from  executors,  1 64. 
conveyance  to  a  third  party,  166. 
rights  after  agreement  for  purchase,  43,  167. 
lien  on  property  for  unpaid  purchase-money,  161 . 
their  right  to  specific  performance,  203. 
of  pretended  rights  and  things  in  litigation,  222,  223. 
of  possibilities  and  choses  in  action,  222,  228, 
as  to  their  right  of  title  and  warranty,  229. 


QUARANTINE, 

widow's  right  to,  411. 

QUIA  TIMET,  BILLS  OF, 
in  what  cases  they  lie,  389. 
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RATIFICATION  OF  CONTRACT,  333,  342. 

REAL  ESTATE, 

Statute  of  Limitations  in  cases  of,  64. 

trusts  of,  exclusively  cognizable  in  equity,  133. 

trust  of,  to  be  evidenced  by  writing,  141. 

gifts  of,  to  charities,  194. 

husband's  and  wife's  rights  in,  404 — 406. 

RECEIPT, 

power  of  trustees  to  give,  181,  182. 

effect  of  a  joint,  by  executors  or  trustees,  182. 

what,  trustees  are  entitled  to  on  winding-up  trust,  189. 

RECEIVER, 

in  what  cases  appointed,  388. 
his  duties  and  powers  386,  388. 

RECOMMENDATION- see  Precatory  Words. 

REDEMPTION— see  Mortgage  and  Mortgagors. 

REGISTRY  ACTS,  97,  303,  310. 

RELEASE, 

cases  in  which  trustees  are  entitled  to  a,  189. 
of  debtor  by  creditor  releases  surety,  91. 

REMAINDERMAN, 

Statute  of  Limitations  respecting,  55,  56. 
dealings  and  transactions  with,  81. 
as  to  their  right  of  inspecting  the  title  deeds,  400,  401. 
to  preserve  evidence,  461. 

REMITTANCE, 

when  revocable,  152. 

in  what  cases  trustees  allowed  to  make,  178. 

RENEWAL, 

liability  of  trustees  as  to,  327. 
who  are  to  bear  expenses  of,  327. 
whether  it  can  be  compelled,  327. 

RENT, 

when  apportionable  as  to  time,  321. 

as  to  the  corpus  of  the  land,  324. 
when  recoverable  in  equity,  350. 

RENTS  AND  PEOPITS,  348. 

REPUTED  POSSESSION,  227. 

RESCISSION  OF  CONTRACT,  398. 

RESIDUE,  ,  ^.         ^    ^  ,., 

who  entitled  to,  when  undisposed  of,  lo7. 
if  there  are  no  next  of  kin,  1 56. 
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RESULTING  TRUST, 
by  failnre  of  others,  158. 
by  a  partial  limitation,,  158. 
in  case  of  conveyances  without  consideration,  1 58. 
inTestments,  159. 

RETAINER,  386. 

REVERSIONERS, 

Statute  of  Limitations  as  to,  55,  66. 
dealings  and  transactions  with,  81. 
inspection  of  title  deeds,  400. 
preservation  ef  evidence,  461. 

REVOCATION, 

of  a  consignment  or  remittance,  1 52. 

ROADS,  370. 


SAILORS, 

strongly  protected  in  equity  against  fraud,  84. 

SALE, 

trusts  for  and  powers  of  sale,  144. 
sales  by  trustees,  146. 

by  executors,  146. 
omission  of  trustee  to  sell,  177. 

SATISFACTION, 
definition  of,  283. 
of  a  legacy  to  a  creditor,  282. 
of  a  bequest  to  a  child  entitled  to  a  portion.  283. 
of  a  provision  for  a  child  after  a  legacy,  2s:i. 

SECURITIES, 

giving  up,  on  proof,  31,  241,  318. 

SEPARATE  ESTATE, 
whatis,  418— 426. 
only  allowed  in  equity,  418. 
how  created,  419. 
savings  of,  419. 

wife's  power  over  disposition  of,  421  -  426. 
restraint  on  anticipation,  428. 

SET-OFF, 

in  what  cases  allowed  in  equity,  239—242. 

SETTLEMENT, 

as  to  post-nuptial  and  pre-nuptial,  404. 
equity  of  wife  to,  412 — 418. 
children's  interests  thereunder,  417. 
covenant  to  settle,  404. 

SEVERAL  LIABILITY,  40,  129. 

SHARES,  202,  435. 

SHELLEY'S  CASE, 

rule  in,  not  followed  in  executory  trusts,  139. 
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SHIP  REGISTRATION,  203. 
SIMONY,  113. 

SIMPLE  CONTRACT  DEBTS-aee  Deits., 
SLANDER  OF  TITLE,  352. 

SOLICITOR, 

as  to  dealings  between  him  and  his  client,  86. 
liability  of,  87. 
powers  of,  342. 

SPECIFIC  PERFORMANCE, 
in  what  cases  decreed,  201 — 234. 
as  to  contracts  respecting  land,  201,  202. 

ordinary  goods,  201. 

particular  goods,  202. 

personal  contract,  203. 

goodwill,  204. 
to  eiSorce  a  duty,  203,  206. 
essentials  of  contracts,  209. 
who  entitled  to,  203,  209. 

STAMPS,  119,  260,  272. 

STATUTE  OF  LIMITATIONS,  47. 

STOPPAGE  IN  TRANSITU,  162. 

STRANGER, 

when  entitled  to  the  benefit  of  covenants,  &c.,  149,  150. 
as  to  satisfaction  of  legacies,  &c.  to,  282. 

SUCCESSION  DUTY,  260, 272. 

SUPPLICAVIT,  WRIT  OF, 

in  what  cases  it  can  be  granted,  383. 

SURCHARGE, 

meaning  of  liberty  to,  in  cases  of  account,  236. 

SURETIES, 

good  faith  required  between  principal,  creditor  and,  91. 
rights  of,  to  the  creditors'  securities,  328. 
contribution  between,  328,  829. 

SURVIVORS,  269. 


TACKING, 

in  what  cases  allowed,  307,  308. 

right  of  retaining  two  separate  mortgages,  307. 

TENANCY  IN  COMMON, 
favoured  in  equity,  39. 
in  cases  of  partnership,  40. 
liability  to  contribution,  329. 
action  of  account  against,  349. 
waste,  366. 
-R.  KK 
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TENANT  FOE  LIFE, 

liable  for  waste,  363,  364. 
lien,  315. 

TENDER, 

of  deed,  229. 

of  money,  230,  292. 

TERMS  OF  YEARS, 

what  protection  formerly,  148,  149. 
when  satisfied  to  cease,  148. 

TESTAMENTARY,  262. 

TESTATORS, 

fraud  against,  69. 
assets  of,  250. 

TESTIMONY— see  Evidence. 

preservation  and  perpetuation  of,  461,  462. 

TIME, 

effect  of  barring  right  to  relief,  46—65. 
in  cases  of  fraud,  48. 

trusts,  48,  49. 

TITHES, 

relief  in  equity  as  to,  350. 

TITLE, 

doubtful,  203. 
slander  of,  852. 

TITLE  DEEDS, 

right  of  inspection  of,  401. 

TOLLS,  61. 

TRADE, 

general  restraints  of,  not  allowed,  112. 
limited  restraint  of,  allowed,  113. 

TRADE  MARKS,  377,  878. 
TRANSFERS,  118,  231,  435. 

TRUSTEE, 

allowances,  171. 

discretion,  173. 

equity  allows  no  trust  to  fail  for  want  of,  169. 

who  may  be  a,  169, 170. 

powers  and  liabilities,  176. 

to  sell  mortgage  lease,  144, 182. 

only  entitled  to  expenses  out  of  pocket,  170,  171. 

generally  allowed  their  costs,  171, 172. 

powers  of,  to  give  receipts,  172. 

power  of  Chancery  over,  173. 

powers  of  renouncing  the  trust,  174. 

appointment  of  a  new,  175,  176. 

joint  breach  of  trust,  177,  178. 

joint  receipts  of,  181,  182. 
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TBX!ST:EE—cmtinued. 

his  duty  as  to  inTesting  the  trust  property,  185. 

payment  of  trust  money  into  court,  187. 

for  preserving  contingent  remainders,  188. 

settlement  and  release  at  termination  of  trust,  135. 

what  estates  they  take,  176. 

what  passes  trust  estates,  134,  146,  176. 

wiieul  default,  184. 

TEtrSTS, 

definition  of,  132. 

jurisdiction  of  equity  oyer,  132 — 136. 
origin  of ,  133. 
division  of,  136. 
invalid,  137. 
illegal,  165. 

express— how  created,  137. 
how  divided;  138. 
in  real  property,  135 — 140. 

what  consideration  necessary,  141,  14?. 
subject  to  mles  of  perpetuities  and  accumulations,  142. 
validity  of  indefinite  trusts  for  sale,  144. 
of  satisfied  terms  of  years,  148. 

limited  to  persons  not  parties  to  the  settlement,  135,  150. 
implied  and  constructive — definition  of,  136,  161. 

how  they  arise,  161. 

by  failure  or  want  of  other  trusts,  158. 

by  conveyance  without  consideration,  158,  159. 

by  an  agreement  to  settle,  160. 

as  to  unpaid  purchase-money,  161. 

improper  mixing,  164. 

improper  receipt,  166. 

improper  conversion  by  trustees  or  others,  164. 

profits  made  by  trustees,  &c.,  167. 

improvements  by  those  having  defeasible  titles,  168. 

USES, 

origin  of,  134. 

nature  of,  before  and  after  the  Statute  of  Uses,  135. 

USURY, 

borrower  not  considered  in  pari  delicto,  42. 
equitable  relief  in  cases  of,  42. 


VENDORS — see  Specific  Performwnce. 

lien  for  unpaid  purchase-money,  161 — 164. 
against  whom  and  in  what  cases  it  exists,  161, 163. 
in  what  case  liable  for  fraud,  74. 
when  relieved  in  cases  of  fraud,  75. 

VESTING, 

on  executor's  assent  in  cases  of  legacies,  266,  266. 
vested  and  contingent  legacies,  267. 
vested  subject  to  be  divested,  268. 
under  an  appointment,  122,  267. 

VOID,  208. 
VOIDABLE,  209. 
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VOLUNTARY  DEEDS, 

as  against  subsequent  purchasers,  98. 
as  against  creditors,  100. 

VOLUNTEERS, 

cannot  compel  a  specific  performance  of  a  contract,  100. 
rights  of,  100. 


WAGERS,  114. 

WARDS  OF  COURT, 

who  are  considered  such,  436 — 449. 
power  of  the  court  over,  437. 
guardianship,  436. 
maintenance  of,  443. 
marriage  of,  443. 

WASTE, 

against  whom  an  injunction  can  be  obtained  for,  363. 

in  what  cases,  363. 

difference  between  legal  and  equitable,  365. 

what  relief  obtainable  at  law  in  cases  of,  364. 

permissive,  363,  364.  • 

commissive,  363. 

WAYS,  370. 

WEFE — see  Married  Woman. 
adultery,  433. 

WILFUL  DEFAULT,  177. 

WILL, 

relief  in  cases  of  fraud  respecting  a,  69. 

defective  execution  of  a  power  by,  123. 

mistake  in,  when  remedied,  130. 

jurisdiction  of  equity  in  the  establishment  of,  391,  392. 

what  can  be  willed,  262. 

revocation,  262,  282. 

WORDS, 

effect  of  words  of  recommendation  or  dem-e,  137. 
in  executory  contracts,  139. 
executed,  138. 
errors,  131. 
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Denison  and  Scott's  House  of  Lords  Appeal  Practice. 

Very  nearly  ready,  in  1  vol.,  8vo.,  cloth. 

APPEALS  TO  THE  HOUSE  OF  LOKDS :  Procedure  and 
Practice  relative  to  English,  Scotch  and  Irish  Appeals ;  with  the  Appellate 
Jurisdiction  Act,  1876;  the  Standing  Orders  of  the  House  ;  Direction^  to 
Agents ;  Forms,  and  Tables  of  Costs.  Edited,  with  Notes,  Eeferences, 
and  a  full  Index,  forming  a  complete  Book  of  Practice  under  the  New 
Appellate  System.  By  Charles  Maksh  Denison  and  Charles  Henderson 
Scott,  of  the  Middle  Temple,  Esqs.,  Barristers  At  Law. 


Stephen's  New  Commentaries. — Seventh  Edition,  1874. 

4  vols.  8vo.,  il.  is.  cloth ;  51.  calf. 
ME.  SEEJEANT  STEPHEN'S  NEW  COMMENTARIES 
ON  THE  LAWS  OF  ENGLAND,  partly  founded  on  Blackstone.  The 
Seventh  Edition.  By  James  Stephen,  Esq.,  LL.D.,  Judge  of  County 
Courts ;  late  Professor  of  English  Law  at  King's  College,  London,  arid 
formerly  Recorder  of  Poole. 

Extract  from  the  Preface  to  tbe  Seventli  Edition. 

"  The  position  of  the  work  in  reference  to  the  Judicatare  Act,  1873,  also  seems  to  call  for 

some  remark,  as  the  profession  will  naturally  want  to  know  whether  the  changes  introduced  by 

~  that  important  measure  will  be  found  embodied  in  the  present  edition.     To  this  question  I 

reply  that  the  chief  enactments  of  that  Act  will  be  found  in  these  pages,  and  that  1  have 

explained  their  effect  to  the  student  throughout  to  the  best  of  my  ability." 


From  the  Law  Journal. 

"  It  is  unnecessary  for  us  on  this  occasion  to 
repeat  the  eulogy  which  six  years  ago  (In  186S) 
we  bestowed,  not  without  just  reason,  on  the 
Commentaries  as  they  then  appeared.  It  has 
been  remarked  that  Stephen's  Commentaries 
enjoy  the  special  merit  of  being  an  educa- 
tional work,  not  merely  a  legal  text  book. 
Their  scope  ia  so  wide-  that  every  man,  no 
matter  what  his  position,  profession,  trade  or 
employment,  can  ccarcely  fall  to  find  in  them 
matter  of  special  interest  to  himself,  besides 
tlie  vast  fund  of  general  informsition  upon 
which  every  Englishman  of  intelligence  may 
draw  with  advantage." 

From  the  Solicitor's  Jourml. 

"A  Wort  which  has  reached  a  Seventh 
Edition  needs  no  other, testimony  to  its'use- 
fulness.  And  when  a  law  book  of  the  size 
and  costliness  of  these  '  Commentaries'  passes 
through  many  editions,  it  must  be  taken  as 
established  that  it  supplies  a  need  felt  in  all 
branches  of  the  profession,  and  probably  to 
some  extent,  also,  outside  the  profession.  It 
is  difficult  indeed  to  name  a  law  book  of  more 
general  utility  than  the  one  before  us.  It  is 
(as  regards  the  greater  part)  not  too  technical 
for  the  lay  reader,  and  not  too  full  of  detail  for 
the  law  student,  while  it  is  an  accurate  and 
(considering  its  design)  a  singularly  complete 
guide  to  the  practitioner.  This  result  is  due 
in  no  small  degree  to  the  mode  in  which  the 
successive  editions  have  been  revised,  the 
alterations  in  the  law  being  concisely  em- 
bodied, and  carefully  interwoven  with  the  pre- 
vious material,  forming  a  refreshing  contrast 
to  the  lamentable  spectacle  presented  by  cer- 
tain works  into  which  successive  learned 
editors  have  pitchforked  headnotes  of  cases, 
thereby  rendering  each  edition  more  Imcon- 
nected  and  confusing  than  its  predecessor. 
As  the  result  of  our  examination  we  may  say 
that  the  new  law  has,  in  general,  been  accu- 
rately and  tersely  stated,  and  its  relation  to 
the  old  law  carefully  pointed  out." 


From  the  ijpw  Times, 

"  We  have  in  this  Work  an  old  and  valued 
friend.  For  years  we  have  had  the  last,  the 
Sixth  Edition,  upon  our  shelves,  and  we  can 
state  as  a  fact  that  when  our  text  hooks  on 
particular  branches  of  the  Law  have  failed  us, 
we  have  always  found  that  Stephen's  Commen-* 
taries  have  supplied  us  with  the  key  to  what 
we  sought,  if  npt  the  actual  thing  we  required. 
We  think  that  these  Commentaries  establish 
one  important,  proposition,  that  to  be  of 
thorough  practical  utility  atreatise on  English 
Law  cannot  be  rediiced  within  asmall  compass. 
The  subject  is  one  which  must  be  dealt  with 
comprehensively,  and  an  abridgment,  except 
merely  for  the  purposes  of  elementary  study, 
is  a  decided  blunder. 

"  Of  the  scope  of  the  Commentaries  we  need 
say  nothing.  To  all  who  profess  acquaintance 
with  the  English  Law  their  plan  and  execution 
must  be  thoroughly  familiar.  The  learned 
Author  has  made  one  conspicuous  al^teration, 
confining  'Civil  Injuries'  within  the  compass 
of  one  volume,  and  commencing  the  last 
volume  with  *  Crime8,'^and  in  that  volume 
he  has  placed  a  Table  of  Statutes.  In  every 
respect  the  Work  is  improved,  and  the  present 
writer  can  say,  from  practical  experience,  that 
for  the  Student  and  the  Practitioner  there  is 
no  better  Work  published  than  '  Stephen's 
Commentaries.'" 

From  the  Law  Examination  Journal. 

"What  Bacon's  works  are  to  philosophy, 
Blackstone's  Commentaries  and  Stephen's 
Commentaries,  founded  on  Blackstone,  ^e 
to  the  study  of  English  Law.  For  a  general 
survey  of-  the  entire  field  of  English  Law,  or, 
at  least,  for  a  comparative  survey  of  different 
branches  of  law,  Stephen's  Commentaries  are 
unrivalled ;  and  we  may  observe  that  these 
Commentaries  should  not  be  used  merely  as  a 
book  of  reference,  they  should  be  carefully 
studied."         , 
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Powell  on  Evidence.    4tli  Edition.    By  Cutler  &  Griffin. 

Post  8vo.,  185.  cloth  ;  22s.  calf. 

POWELL'S  PRINCIPLES  AND  PRACTICE  OF  THE  LAW 
OF  EVIDENCE.  Foui-th  Edition,  By  J.  Cutler,  B.A.,  Professor  of 
English  Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence 
at  King's  College,  London ;  and  E.  F.  G-eiffin,  B.A.,  Barristers  at  Law. 

*»*-  Tliis  edition  contains  t?ie  alterations  necessary  to  adapt  it  to  the  practice  under  the  Judicature 


ActSf  05  well  as  other  nuUerial  additions. 
an"!Addendtmi  to  the  Appmdix  of  Statutes^ 

"The  planadoptedia,  we  think,  an  admirable 
one  for  a  concise,  handy  book  on  the  BUbject. 
Such  maxims  as,  that  hearsay  is  inadmissible, 
are  given  at  the  head  df  the  chapter  iii  large 
type,  and  then  follow  the  explanation  and  ap- 
pUtiatioiv  of  the  general  rale.'  The  Indian  code 
of  evidence  given  at  the  end  of  the  bo&k  de^ 
serves  'to  be  read  by  every  student,  whether 
going  to  India  or  not.  ,The  few  rules  of  the 
English « law  of  evidence  which  are  purely 
statutory  are  also  given  verbatim,  including 
the  two  orders  nf  the  Judicature  Act,  1875, 
which,  appear  to  be  correctly  appreciated.  The 
present  form  of  Powell  on  Evidence  is  ahandy^ 
well-printed  and  carefully  prepared  edition  of 
a  book  of  deserved  reputation  and  authority." 
•—Law  Journal. 

"  The  editors  of  this  work  put  forward  '  no 
claim  to  that  exhaustiveniess  which,  other 
works  dealing  with  the  law  of  evidence  aim 
at.*  Their  desire,  on'  the  contrary,  is  to 
'  adhere  to  the  principle'  of  their  author  'of 
not .  overloading  the  book  with  cases.'  "We 
heartily  approve  the  principle ;  which;  how- 
ever, is  somewhat  difficult  of  application.  We 
must  add,  however,  that  in  most  instances 
the  ca^s  are  tersely  abstracted,  and  the- 
convenience  of  the  reader  is  consulted  by 
references  to  more  than  one  set  of  reports. 
The  plan  of  the  book  is  to  give  pretty  fre- 
quently, and,  as  far  as  we  can  discover,  in 
almost  every  chapter,  a  'rule'  of  general 
application,  and  then  to  group  the  cases  round 
it.    These  rules  or  axioms  are  printed  in  a  dis- 


The  Bankers'  Books  Evidence  Act,  1876,  is  given  as 

titictive  type.  The  work  has  been  pruned  and 
remodelled  by  the  light  of  the  Judicature  Acts. 
The  authors  give  in  an  appendix  the  Indian 
Evidence  Acts,  with  some  Indian  decisions 
thereupon,  and  occasionally  notice  these  acts 
in  the  text*  On  the  whole  we  think  this  is  a 
good  edition  of  a  good  book.  It  brings  down 
the  cases  to  the  latest  date,  and  is  constructed 
upon  a  model  which  we  should  like  to  see 
more  generally  adopte?d."— ySbitctforsVowrna^. 

"We  are  Informed  in  the  preface  that  the 
results  of  the  Jlidicature  Acts  as  regards  evi- 
dence have  been  dul^  noted,  whilst  the  work 
itself  has  been  rendered  more  comprehensive. 
It  is  an  excellent  summary  of  prmciples." — 
Law  Times. 

"  There  is  hardly  any  branch  of  the  law  of 
greater  interest  and  importance,  not  only  to 
the  profession,  but  to  the  public  at  large,  than 
the  law  of  evidence.  We  are,  therefore,  all 
the  more  inclined  to  welcome  the  appearance 
of* the  Fourth  Edition  of  this  valuable. work." 
— Law  Useamimiiion  Journal. 

"  To  the  general  practitioner  the  main  value 
of  the  work  must  consist  in  its  treatment  of 
the  law  prevailing  in  this  country  (Ireland) 
and  in  England,  and  in  this  respect  we  confi- 
dently recommend  the  work  to  our  readers. 
To  the  student  we  know  of  no  work  on  the 
law  of  evidence  we  could  more  strongly  recom- 
mend, and  both  branches  of  the  profession 
will  find  Powell's  Law  of  Evidence  a  work 
which  can  be  consulted  with  confidence." — 
Irish  Law  Times, 


Davis  s  Labour  Laws  of  1875. 

8to.,  12s.  cloth. 
THE  LABOUR  LAWS  OF  1875,  with  iDtroduction  and  Notes. 
By  J.  E.  Bavis,  of  the  Middle  Temple,. Esq.,  Barrister  at  Law,  and  late 
Police  Magistrate  for  Sheffield. 


'  Mr.  Davis  says  that  his  object  has  heen  to 
combine  a  popular  comment  ■with  a  strictly 
practical  treatise.  In  this  he  has  completely 
succeed^.  The  book  is  in  every  respect  care- 
ful and  tnoughtful,  it  gives  the  best  reading  of 
the  law  which  we  have,  and  famishes  in  ex- 
tenso  all  the  Acts  of  Parliament  relating  to  the 
subject." — Law  fimes.  ' 

"Mr.  Davis's  book  is  not  a  reprint  of  the 
acts  witli  a  few  notes,  but  an  original  and 
complete  treatise,  and  it  will  be  appreciated 
by  those  who  are  concerned  in  the  working  of , 
the  labour  laws."— Zaw  JoMTwai.   . 

"  *The  Labour  Laws  *  arc  the  subject  of  a 
treatise  by  Mr.  J.  E.  Davis  which  magistrates 
and  practitioners  will  find  useful."— i)o«» 
JVews. 

"  A  good  book  on  this  subject  should  fulfil 
two  distinct  functions  by  no  means  easy  to 
combine.  It  should  afford  a  clear  and  Un- 
technical  explanation  of  the  law  for  the  benefit 
of  the  magistrates  who  will  have  to  administer, 
and  it  should  also  contain  a  careful  and  accu- 
rate commentary  on  the  law  for  the  benefit  of 
lawyers.  Mr.  Davis  has,  in  our  opinion, 
successfully  fulfilled  both  these  requisites. 
Mr.  Davis  may  be  congratulated  upon  laving 
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produced  a  book  which  will  probably  become 
the  standard  work  on  this  important  subject." 
— iSfoZ«CTfor«'  J(mma3>. 

"The  work  will  undoubtedly  increase  the 
reputation  of  the  author,  and  may  be  regarded 
as  essential  to  all  who  have  to  administer  the 
law." — Capital  and  Labour. 

"  The  work  is  intended  to  be,  and  no  doubt 
will  become  a  text-book  for  the  profession  and 
for  those  who  will  have  to  administer  the 
law."— Beehive. 

**  The  best  exposition  that  we  know  of,  of  the 
Labour  Laws  of  the  country." — jffcfto. 

"  A  new  and  Important  work  on  the  Labour 
Laws.  Mr.  Bavis  'special  knowledge  of  these 
statutes  eminently  fits  him  for  the  work." — 
^leffield  Daily  Ind^endeni. 

"  We  can  only  assure  our  readers  that  we 
conscientiously  estimate  the  work  as  one  upon 
the  possession  of  which  they  will  congratulate 
themselves." — Irish  Law  Tim^s. 

*'  There  is  much  information  in  the  Labour 
Laws  of  1875  which  is  of  importance  to  iron- 
masters, colliery  proprietors  and  all  employers 
of  manual  labour,  and  to  them  we  recommend 
Mr,  Davis's  book  with  confidence."— Zontfon 
Iron  Trade  Exchange. 
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Coote's  Probate  Practice. — Seventh  Edition. 

In  1  vol.,  8vo.,  25s.  cloth;  29*.  calf, 
THE  COMMON  FORM  PRACTICE  OF  THE  HIGH  COURT 
OF  JUSTICE  IN   GRANTING  PROBATES  AND  ADMINISTRA- 
TIONS.   By  Henky  Charles  Coote,  F.SA.,  late  Proctor  in  Doctors' 
Commons,  Author  of  "  The  Practice  of  the  Ecclesiastical  Coiu-ts,"  &c.,  &c. 

*«*  The  Forms  asprinied  in  this  work  are  in  strict  accordance  with  the  Orders  of  Court  and  Decisions 
of  tfte  Sight  Son.  Sir  James  Hwanen^  and  are  those  which  are  in  w«e  m  the  Principal 
Rsgi^'U.  of  the  Frobaie  Divisional  CourU 
'*  In  less  than  twenty  years  the  work  has 


reached  a  seventh  edition,  and  this  new  edition 
'finds  its  raisoncFitrein  the  changes  introduced 
by  the  Judicature  Acts.  Mr.  Coote  has  set 
forth  so  much  of  the  recent  legislation  as 
merged  the  Court  of  Probate  in  the  High  Court 
of  Justice,  and  has  explained  the  effects  of 
such  legislation  as  regards  the  subject  matter 
of  his  book.  He  has  also  amended  his  forms 
in  obedience  to  the  new  law.  The  edition,  so 
fax  as  Common  Form  Business  is  concerned, 
maintains  the  reputation  of  the  work,  and  in 
the  present  day,  when  every  soncitor  conducts 
probate  business,  will  doubtless  command  the 
same  popularity  as  those  editions  which  have 
preceded  it." — Law  Journal. 

"The  above  is  another  name  for  what  is 
commonly  known  to  the  professitm  as  Coote's 
Probate  Practice,  a  work  about  as  indispensa- 
ble in  a  solicitor's  office  as'acy  hook  of  practice 
-that;  is  known  to  us.  The  seventh-  edition  is 
chiefly  distinguishable  from  the  sixth  edition 
in  this,  that  certain  important  modifications 
and  alterations  are  effected  which  have  been 
rendered  necessary  by  the  Judicature  Acts. 
Judicial  decisions  subsequent  to  the  last 
edition  have  been  carefully  noted  up.  We- 
notlce  several  new  and  useful  forms ;  and  the 
author  has  not  only  attempted,  but  has  in  the 
main  succeeded,  in  adopting  the  forms  and 
directions  under  the  old  probate  practice,  as 


embodied  in  previous  editions  of  the  work,  to 
the  new  procedure  under  the  Judicature  Acts. 
Solicitors  know  that  the  difficulties  in  the  way 
of  satisfying  the  different  clerks  at  Somerset 
House  are  frequently  great,  and  there  is 
nothing  so  likely  to  tend  to  simplicity  of  prac- 
tice as  Mr. -Coote's  book." — Law  Times. 

"Nearly  five  years  have  elapsed  since  the 
publication  of  the  last  edition  of  this  boo^c, 
which  has  long  held  a  high  reputation  amongst 
solicitors^  but  we  find  little  change  in  its  con- 
tents. The  Judicature  Acts,  which  have  ren- 
dered  obsolete  so  many  works  of  practice, 
have  left  this  almost  untouched.  The  chief 
changes  In  this  edition  appear  to  be  the  altera- 
tion of  the  headings  of  many  of  the  forms ;  the 
insertion  of  several  new  cases  and  of  some  of  the 
judgments  of  Dr.  Bettegworth,  of  the  fees  to  be 
taken  hj^  solicitors  and  paid  to  the  Court  in 
common  form  business  as  directed  by  the 
Rules  of  1874;  and  a  considerable  Incre^tBe  in 
the  number  of  forms  In  non- contentious  busi- 
ness."— Solicitors'  Journal. 

"In  1858  Mr.  Coote  published  a  first  at- 
tempt to  explain  the  principles  which  were  to 
regulate  the  Common  Form  Practice  of  the 
then  new  Court  of  Probate.  Very  welcome, 
indeed,  therefore,  was  his  opportune  book  of 
practice,  audits  utility  has  been  significantly 
provedby  the  fact  that  we  have  the  sixth  edi- 
tion now  before  ua." — Law  Magazine. 


Chadwick's  Probate  Court  Manual,  corrected  to  18!?6. 

Royal  8vo.,  12s.  cloth. 

EXAMPLES  of  ADMINISTRATION  BONDS  for  the 
COUET  of  PROBATE ;  exhibiting  the  Principle  of  vaiious  -Grants  of 
Administration,  and  the  correct  Mode  of  preparing  the  Bonds  in  respect 
thereof;  also  Directions  for  preparing  the  Oaths,  arranged  for  practical  utility. 
With  Extracts  from  the  Statutes ;  also  various  Forms  of  Affirmation  prescribed 
by  Acts  of  Parliament,  and  a  Supplemental  Notice,  bringing  the  work  down 
to  1865.    By  Sam0el  Chadwiok,  of  Her  Majesty's  Court  of  Probate. 

"We  underlike  to  s»y  that  the  powession  of  thi»  "Tki.,-.  — .i.  .  i,„»i,  „f  „......-.  i,,..  ,i,...f...  ..._ 

volume  by  praclilionCFs  will  prevent  many  »  hitch  and 


awkward  delay,  provoking  to  ihe  lawyer  himself  aad 
o  be  Milofectorily  explained  to  the  clients,*'— 


dffficalttot 


Law  Magazine. 


This  is  purely  a  book  of  practice,  but  iberefore  the 
more  valuable.  It  tells  the  reader  what  to  do^  and  ihat 
is  the  Informatfon  most  required  after  a  lawyer  begius 
to  practise.*' — Law  Times, 


Bund's  Agricultural  Holdings  Act,  1875. 

Demy  12mo.,  5s.  cloth. 
THE  LAW  OF  COMPENSATION  FOR  UNEXHAUSTED 
AGRICULTUEAL  IMPROVEMENTS,  as  amended  by  the  Agricultural 
Holdings  (England)  Act,  1876.  By  J.  W.  Willis  Bund;  M.A.,  of 
Lincoln's  Inn,  Barrister  at  Law,  Author  of  "  The  Law  relating  to  Salmqn 
Fisheries  in  England  affd  Wales,"  &c, 


'It  wUl  be  found  very  serviceable  to  all 
those  .who  have  to  administer  the  Agricultural 
Holdings  Act."— Daily  Nms. 

"  Aniore  complete  volumenevercame  under 
our  notice."—  Worcester  Serald. 

"  It  contains  clear  statements  and.explana^ 
\vm»:'—(lhamier  of  AfrrieultMreJawrnal. 

••  Mr.  Bund's  book  is  a  useful  work  for  land 
igeata."—.Eitates  Gazette. 

"All  who  have  any  interest  in  landed  property 
may  read  it  to  advantage."— Zand  and  Water. 


"We  hope  that  this  little  book  may  be  of 
service  to  the  classes  for  whose  use  it  has  been 
specially  designed,"— JS«  Field. 

"  Mr.  Willis  Bund  has  compressed  into  a 
simple  and  convenient  form,  the  information 
needful  for  understanding  the  bearing  of  the 
Agricultural  Holdings  Act."— «o<w(Joy  Eemew. 

"  We  may  congratulate  Mr.  Bund  on  havinpr 
laid  the  law  down  very  clearly  to  the  lay 
mind."— OarAnfrs'  Chronicle. 
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LAW  WORKS  PUBLISHED  BY 


Drewry's  Forms  of  Claims  and  Defences  in  Chancery, 

Just  published,  post  8vo.,  9*.  clotli. 
FORMS  of  CLAIMS  and  DEFENCES  in  the  COURTS  of 
the  CHANCERY  DIVISION  of  the  HIGH  COURT  OP  JUSTICE. 
With  Notes  containing  an  Outline  of  the  Law  relating  to  each  of  the 
Bubjects  treated,  and  an  Appendix  of  Forms  of  Endorsement  on  the  Writ 
of  Summons.  By  C.  Stewart  Deewky,  of  the  Inner  Temple,  Esq., 
Ban-istei:  at  Law,  Author  of  a  Treatise  on  Injunctions  and  of  Reports  of 
Cases  in  Equity,  temp.  Kindersley,  V.-C,  and  other  works. 

"  The  draftsman  of  the  present  day  cannot 
but  need  the  aid  of  a  work  thus  compiled, 
however  experienced  in  the  niceties  of  the 


'  Mr.  Drewry  has  attempted  to  supply  the 
defect  of  the  Schedule  to  the  Judicature  Act 
of  1875,  and  he  has  proceeded  in  his  work  in 
the  safest  and  most  satisfactory  manner.  The. 
forms  thus  introduced  are  concise  and  cannot 
fail  to  be  very  useful  and  welcome." — lm.o 
Mcsgazim. 

"Mr.  Drewry's  plan  of  taking  the  facts  for 
the  forms  from  reported  cases  and  adapting 
them  to  the  new  rules  of  pleading,  seems  the 
best  that  can  be ,  adopted.  The  fojrms  we 
have  looked  at  seem  to  be  fairly  correct." — 
Solicitors*  Journal. 


past  system,  and  trusting  to  its  guidance 
benefit  in  time  and  labour  saved ;  while  to  the 
younger  members  of  the  profession  especially 
we  cordially  recommend  the  work.— /ruA  Lavf 
Times.  - 

"The  work  is  one  likely  to  prove  useful  to 
the  practitioner."— i/!««icc  o/the  Peace, 

'•On  the  whole,  we  can  thoroughly  recom- 
mend it  to  our  readers."— Zaw  Examination 
Journal. 


Mozley  and  Whiteley's  Concise  Law  Dictionary. 

In  1  vol.  8vo.,  208.  cloth;  25*.  brown  calf. 

A    CONCISE   LAW    DICTIOISTART,   containiiig    Short    and 

Simple  Definitions   of  the   Terms   used   in  the    Law,      By   Herbert 

Newman  Mozley,  M.A.,  Fellow  of  King's  College,  Cambridge,  and  of 

Lincoln's  Inn,  Esq.,  and  George  Crispe  Whiteley,  M.A.  Cantab.,  of  the 

Middle  Temple,  Esq;,  Barristers  at  Law. 

"  Mejssrs.  Mozley  &  Whiteley,  by  the  word-       fession  but  also  to  the  general  public.    Now 
ing  of  their   title  page,  seem  to  have   Bet       the  work  of  Messrs.  Mozley  and  Whiteley 


brevity  before  them  as  the  special  feature  of 
their  work,  which  is  comprised  within  little 
more  than  500  pages.  As  a  handy-^book  for 
the  desk,  and  as  containing  general  accuracy 
with  brevity,  we  have  no  doubt  that  Messrs. 
Mozley  Be  Whiteley's  Concise  Law  Dictionary 
will  meet  with  a  large  amount  of  favour." — 
Law  Magazine. 

"This  book  is  a  great  deal  more  modest  in 
its  aims  than  the  law  dictionary  we  received 
a  little  while  ago.  Its  main  object  is  to  ex- 
plain briefly  legal  terms  both  ancient  and 
modern.  In  many  cases,  however,  the  authors 
have  added- a  concise  statement  of  the  law. 
But  as  the  work  is  intended  both  for  lawyers 
and  the  public  at  large,  it  does  not  profess  to 
give  more  than  an  outline  of  the  doctrines 
referred  to  under  the  several  headings.  Having 
regard  to  this  design,  we  think  the  work  is 
well  and  carefully  executed.  It  is  exceedingly 
c6mfileie."^SolwUorif  Jowmal. 

"  This  book  contains  alarge  mass  of  informa- 
tion more  or  less  useful.  A  considerable 
amount  both  of  labour  and  learning  has  evi- 
dently been  expended  upon  it,  and  to  the 
general  public  it  may  be  recommended  as  a 
reliable  and  useful  guide.  Law  students 
desirous  of  cramming  will  also  find  it  accept- 
able."— law  Times. 

**  The  authors  of  the  above  work  do  not* 
profess  to  address  themselves  solely  to  the 
members  of  the  legal  profession;  their  object 
has  been  to  produce  a  book  which  shall  lUso 
he  useful  to  the  general  public  by  giving  cWar 
yet  concise  explanations  of  the  legal  terms 
and  phrases  in  past  and  present  use,  and  we 
think  they  have  satisfactorily  performed  their 
task.'!-Vt«(tce  of  the  Peace. 

"It  should  contain  everything  of  value  to 
he  found  in  the  other  larger  works,  and  it  ■ 
should  be  useful,  not  merely  to  the  legal  pro- 


appears  to  fulfil  those  very  conditions,  and 
while  it  assists  the, lawyer  will  be  no  less 
useful  to  his  client,  ^n  the  whole,  we  repeat 
that  the  work  is  a  praiseworthy  performance, 
which  deserves  a  place  in  the  libraries  both  of 
the  legal  profession  and  of  the  general  public." 
— Irish  Law  Times.  .  , 

"The  Concise  Law  Dictionaryt  by  Mr.  H. 
Mozley  and  Mr.  G.  Whiteley,  is  notonly  con- 
cise but  compendiousi  and  is  well  adapted  for 
those  who  desire  to  refresh  the  memory  or 
obtain  a  succinct  explanation  of  legal  terms 
without  going  through  a  'mass  of  details." — 
Saturday  Bemew. 

"The  book  contains  muph  Useful  informal 
tion,  and  as  the  price  is  .moderate,  and  the 
ordinary  terms  of  English  law  appear  to  be 
well  explained,  we  may  conscientiously  re- 
commend the  Concise  Law  Dictionary  .to  the 
young  lawyer  and  student."-T-jl£A£neEum. 
,  "  This  work  will  supply  a  want  feft  by  many, 
as  well  among  law  students  as  the  general 
public,  of  an  explanatory  index  of  legal  terms 
and  phrases,  complete  to  the  present  timci 
and  at  the  same  time  moderate  in  bulk.  To 
such,  too,  it  may  be  recommended  for  its 
many  concise  supplementary  expositions  of 
the  law  hearing  upon  the  subject-matter  of 
many  of  the  titles  indexed."— JVoncoJiformM^ 

"In  many  cases  its  greater  brevity  is  an 
advantage,  enabling  the  book  to  be  consulted 
with  more  rapidity  and  promptitude."— i?a% 
News. 

"The  compilers  being  scholars  and  gentle- 
men, have  taken  pains  and  made  their  book  a 
valuable  one,  of  which  we  can  prophesy  new 
and  even  Improved  editions."— .ftiftiwftcr**  Cir- 
cular. 

"  An  extremely  handy  book  of  reference  as 
to  the  meaning  of  legal  terms  and  phrases,"— 
Booksell&'. 
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Davis's  County  Court  Rules  and  Acts  of  1875  and  1876. 

Just  published,  8vo.,  16».  cloth. 
THE  COUNTY  COURT  RULES,  1875  and  1876,  with  Forms 
•and  Scales  of  Costs  and  Fees ;  together  with  the  County  Courts  Act,  1875, 
the  Agricultural  Holdings  Act,  1875,  and  the  Provisions  of  the  Friendly- 
Societies  Act,  1875,  and  of  other  recent  Statutes  affecting  the  Jurisdiction 
of  the  County  Courts.  Forming  a  Supplement  to  Davis's  County  Court 
Peacticb  and  Evidence. 

"The  sweepingaltetationsin  procedure  and  volume,  but  also  to  the  work  to  which  it  is 

in  substantive  matteis  of  law  compelled  Mr.  intended  as  a  supplement." — SolicUora'  Jour- 

Davis  either  to  prepare  a  new  edition  of  his  nalj  April  8,  187G. 

work  or  to  edit  a  Supplement.    He  has  ch.osen  "  Mr.  Davis  has  published  a  Supplement  to 

the  latter  course.    Such  disadvantages  as  are  his  work  on  County  Court  Practice  and  Evi- 

inherent  to  a  Supplement  he  has  reduced  to  a  dence,  which  supplies  the  County  Court  Rules 

minimum  by  numerous  references  and  a  full  of  1 875  and  1876 ;  The  County  Court  Act,  1875, 

Index  to  the  whole  work.    Somenotioncanbe  and  other  recent  statutes  affecting  the  juris- 

gained  of  the  extent  of  the  new  matter  with  diction  of  the  County  Courts.    The  number  of 

which  Mr.  Davis  had  to  deal  from  the  fact  statutes  affecting  County   Courts  passed  in 

that  the  volume  before  us  oostains,  exclu-  187<-5  is  certainly  formidable,  and  requited 

sively  of  the  Index,  326  pages  of  matter.  to  be  brought  at  once  to  the  notice  of  practi- 

First  is  given  the  text  of  the  County  Courts  tioneis.    This  Mr.  Davis  does  in  a  form  which 

Act,  1875,  with  notes;  then  follows  an  analysis  has  thoroughly  recommended  itself  to   the 

of  several  acts,  among  which  are  the  Public  profession.    The  voluminous  Index  will  form 

Health  Act,  the  Judicature  Act,   1875,  the  an  excellent  guide  to  the  legislation  as  well  as 

Friendly  Societies  Act,  the  Employers  and  to  the  rules  and  orders."— iowJlinies,  April  29, 

Workmen  Act  and  the  Agricultural  Holdings  1876. 

Act ;  after  which  the  Rules  of  1875  and  of  the  "  We  will  merely  content  ourselves  with 

present  year,  with  Forms,  Table  of  Costs,  pointing  out  that  the  additions  and  dhanges, 

CourtFees,  and  the  like,  are  printed  in  earfeiMO.  as  regards  County  Courts  Jurisdiction,  have 

The  volume  is  In  a  neat  and  handy  form  and  been  very  great  and  Important,  and  that  this 

well  adapted  for  general  use."— Zow  Journal,  volume  indicates  them  in  a  well  arranged  and 

April  15  1876.  convenient  form.    Its  issue  has  been  wisely 

"We  have  here,  in  good  type  and  conve-  delayed  so  as  to  include  the  Kules  of  1876."— 

niently  arranged™  all   the   new  legislation,  £o«iJ&i?o«n«,  August,  1876.  ,  ^  .,  ,   ' 

whether  parliamentary  or  judicial,  relating  to  "  The  result  of  his  labours  cannot  fail  to 

County  Courts.    The  hook  opens  with  the  Act  prove  abundantly  useful  to  practitioners,  who 

of  last  session,  shortly  annotated  i  then  follow  wUl  find  that  this  work  supplies,  in  a  collected 

the  portions  of  other  Acts  passed  last  session  form,  the  entire  legislation  of  1874-5  affecting 

which  relate  to   County  Courts;  and,  after  the  County  Courts, and  the  Rules  of  1875-6, 

these,  the  Consolidated  Rules  issued  last  year,  with  the  new  Scale  of  Costs,  Stc.    The  work, 

and  the  new  rules  which  came  in  force  on  in  our  opinion,  deserves  the  favourable  consi- 

Monday  last.     A  very'fuU  Index  is  added,  deration  of  the  profession  ."—/ra/JioM  Times, 

containing  references,  not  only  to  the  present  May  20,  1876. 

Davis's  County  Courts  Practice  and  Evidence. 

Kfth  Edition.    8vo.,  38s.  cloth,  43«.  calf. 
THE  PRACTICE  AND  EVIDENCE  IN  ACTIONS  IN  THE 
COUNTY  COURTS.    By  James  Edwakd  Davis,  of  the  Middle  Temple, 
Esq.,  Barrister  at  Law.    Fifth  Edition, 

•.♦  This  is  the  only  work  on.  the  (fomly  Courts  which  gives  Forms  of  Plaints  md  treats  fnllij  of  the 
haw  and  Evidence  in  Actions  and  other  Proceedings  m  these  Courts. 

"We  believe  Mr.  Davis's  is  the  best  and  "  It  is  hardly  necessary  for  us  to  sum  up  in 

newest  work  on  County  Court  Practice."-£att-       favour  of  a  book  which  is  so  popular  that  the 
newest  woris.  ou  uuuui,  y-  several  editions  of  it  pass  rapidly  out  of  print. 

"Ui  Davis's  works  are  all  conspicuous  for       All  we  need  say  is,  that  the  verdkt  of  the  pur- 
clearoess  and  accuracy.    The  present  edition       chasing  public  has  our  entire  approbation.'  - 
will  fully  sustain  the  well-earned  reputation       Law  Journal. 
of  the  yioik.."— Solicitors'  Jownal. 

Davis's  Equity,  Bankruptcy,  &c.  in  the  County  Courts. 

8vo.  18s.  oloth,'22«.  calf. 
The  JURISDICTION  and  PRACTICE  of  the  COUNTY 
rOTTRTS  in  EQUITY,   ADMIRALTY,  PROBATE  and  ADMINIS- 
tSSiON  Cllls,  and  in  BANKRUPTCY.    By  J.  E.  Davis,  of  the 
Middle  Temple,  Esq.,  Barrister  at  Law. 

n»  This  work,  Mhmgh  isimed  leparately,  forms  a  SupflanetMry  or  Second  Tolume  to  Davis- s 
*    ■"»»"<"*>'•'    "»     £,„^(j^  £.,„,rt<  Practice  and  Emdence  m  Admis. 

__— . -* 


Fisher's  Law  of  Mortgage.^-Third  Edition. 

Just  published.    2  vols.    Royal  8vo.,  GOs.  cloth;  72s.  calf . 

THE  LAW  OF  MORTGAGE  AND  OTHER  SECURITIES 
UPON  PROPERTY.  By  "William  Richard  Fishek,  of  Lincoln's  Inn, 
Esq.,  Barrister  at  Law. 


"Thdse  who  ar6  familiar  with'tlie  work  , 
know  that  *t  is  never  prolix,  that  it  ia  accu- 
rate and  complete:  and  we  think  that  the 
present  edition  will  not  diminish  its  reputation 
in  these  lespeets.  On  subjects  upon  which 
we  have  examined  it  we  have  found  the  cases 
diligently  collected  and  carefully  stated,  and 
the  effect  of  the  new  legislation  very  concisely 
given.  The  various  points  upon  which  the 
Judicature  Act  has  a  hearing  on  Mr.  Fisher's 
subject  are  very  well  annotated  ;  and  not  only 
on  this  subject,  but  as  the  general  result  of  an 
examination  of  this  edition,  we  can  say  that  it 
contains  evidence  of  unremitting  care  and 
iadustjy. "—SoUcHor^  JoumcU. 

"  His  work  lias  long  been  known  as  the 
standard  work  on  the  law  of  mortgages,  and  he 
Las  now  published  his  third  edition.  The  ob- 
ject and  scope  of  his  work  is  probably  familiar 
to  most  of  our  readers.  It  is,  as  the  author  him- 
self says, '  to  explain  the  nature  of  the  different 
kinds  of  securities,  the  rights  and  equities 
which  they^  create,  and  the  manner  of  and 
circumstances  attending  their  discharge.' 
The  earlier  parts  of  the  work  have  been  recast 
and  now  appear  in  the  language  and  arrange- 
ment used  in  the  completed  pare  of  the 
*  Digest  of  the  Law  of  Mortgage  and  Lien,* 
which  Mr.  Fisher  designed  and  executed  for 
the  Digest  Commission.  This  system  of  clas- 
sification, by  adoption  of  comprehensive  and 
formally'  stated  propositions,  is  the  right  mode 
of  .framing  a  work  ,of  this  nature,  and  the 
present  edition  of  Mr,  Fisher's  work  is,  with- 
out doubt,  a  vast  improvement  on  the  last 
edition.  The  form  and  style  admit  of  little 
exception.    The  work  ia  not  much  enlarged 


"  in  bulk  i  'but,  besides  the  new  statutes  and 
decisions  relating  to  the  subject,  the  author 
has  added  a  great  number  of  references  '  to 
contemporary  reports  not  formerly  cited.  In 
conclusion  we  may  compliment  Messrs.  But- 
teiworths  on  the  excellent  type  and  correct 
printing  of  these  volumes,  and  the  handsome 
and  convenient  style  in  which  they  have  been 
got  up."^"iow  Journal. 

"  We  have  received  the  third  edition  of  the 
Law  of  Mortgage,  by  "William  Richard  Fisher, 
Barrister  at  law,  and  we  are  very  glad  to  find 
that  vast  improvements  have  been  made  in 
the  plan  of  the  work,  which  is  due  to  the  incor- 
poration therein  of  what  Mr,  Fisher  designed 
^nd  executed  for  the  abortive  Digest  Commis- 
sion. In  its  present  form,  embracing  as  it 
does  all  the  statute  and  case  law  to  the  pre- 
sent time,  the  work  is  one  of  great  value." — 
Law  Times. 

**  Since  the  publication  of  the  second  edition 
its  author  has  bestowed  still  further  con- 
sidera^on  on-  the  subject  of  mortgage  and 
other  securities  upon  i)roperty  during  his  em- 
ployment by  the  Digest  of  Law  Commis- 
sioners. He  has  embodied  all  the  recent 
statutes  and  decisions  affecting  his  subject, 
besides  adding  a  great  number  of  references 
to  contemporary  reports  not  cited  in  the 
former  editions;  and  certainly,  if  anything 
could  console  a  lawyer  in  finding  the  most 
familiar  volumes  upon  his  shelves  superseded 
by  later  editions,  it  would  be  to  find  that  the 
later  editions  are  so  exuberant  with  additional 
value  as  is  this  of  Fisher  on  Mortgages." — 
Irish  Law  Times. 


Collier's  Law  of  Contributories. 

Post  8vo.,  9*.  cloth. 

A  TREATISE  ON  THE   LAW  OF  CONTRIBUTORIES 

in  the  Winding-up  of  Joint  Stock  Companies.    By  Robeet  Collier,  of  the 
Inner  Temple,  Esq.,  Barrister  at  Law. 


"It  is  impossible  after  a  perusal  of  the 
book  to  doubt  that  the  author  has  honestly 
studied  the  subject,  an^  has  not  contented 
himself  with  the  practice  of  piecing  together 
head  notes  from  reports," — Bdliciiors*  JowmjoH. 

"Without  making  any  quotations  for  the 
purpose  of  illustrating  the  above  remarks,  we 
think  we  are  justified  in  commending  this 
treatise  to  the  favourable  consideration  of  the 
profession." — Imjw  JowttkA. 

"  Mr.  Robert  Collier's  treatise  on  the  subject 
deserves  attention  beyond  the  limits  of  his 
profession.  The  chapter  showing  the  modes 
in  which  liability  may  be  incurred  is  full  of 
Instructive  warning."— ^oftwday  iZeview.     , 

"  There  is  probably  no  branch  of  the  law  of 
contracts  more  difi3cult  and  intricate  than  this 
of  contribution,  and  the  cases  quoted  by  Mr. 
Collier  are  treated  with  great  discrimination, 
so  that  the  book  enables  a  man  who  has  not 
made  the  subject  a  matter  of  special  study 


to  advise  with  comparatively  small  trouble  to 
himself." — Irish  Law  Timet. 

"The  work  is  clearly  and  vigorously  written, 
and  Mr.  Collier  has  managed  to  put  a  great 
deal  of  information  into  a  small  space." — 
Athencsum. 

"Mr.  Collier  has  carried  out. his  intention, 
and  has  produced  a  work  of  great  utility." — 
The  Law.    ■ 

"  The  perplexity  of.thelaws  relating  to  per- 
sonal liability,  natutally  suggests  a  collection 
of  precedents  and  eases  which  may  be  con- 
sidered settled,  and  of  direct  application  to 
the  generality  of  cases ;  and  this  the  author 
appears  to  have  done  with  success,  as  far  as 
we  can  Judge  Of  the  merit  of  the  work;" — 
Standard. 

"  This  is  a  valuable  legal  work,  which 
should  be  in  the  hands  of  all  speculators  in 
the  formation  of  new  ventures  in  the  shape  of 
joint  stock  companies  and  associations." — 
Buttionist. 


-6 


G- 
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Sir  T.  Erskiae  May's  Parliamentary  Practice.— 7th  Edit. 

One  very  thick  volume  8vo.,  40«.  cloth;  iSs.  calf. 
A  TREATISE  on  the  LAW,  PRIVILEGES,  PROCEED- 
INGS   and   USAGE   of  PARLIAMENT.    By  Sir  Thomas  Ebskinb 
Mat,  D.C.L.,  K.C.B.,  Clerk  of  the  House  of  Commons  and  Bencher  of  the 
Middle  Temple.    Seventh  Edition,  Revised  and  Enlarged. 

C0HTENT8  .-—Book  I.  Constitution,  Powers  and  Privileges  of  Parliament.— Book  II.  Practice 
and  Proceedings  in  Parliament.— Book  III.  Tlie  Manner  of 'Passing  Private  Bills,  -witli  the 
Standing  Orders  in  both  Houses,  and  the  most  recent  Precedents. 

Pifty  pages  of  new  matter  have  been  added 


"  A  work,  which  has  risen  from  the  position 
of  a  text  book  into  that  of  an  authority,  would 
seem  to  a  considerable  extent  to  have  passed 
out  of  the  range  of  criticism.  It  is  quite  un- 
necessary to  point  out  the  excellent  arrange- 
ment, accuracy  and  completeness  which  long 
ago  rendered  Sir  T.  E.  May's  treatise  the  stan- 
dard work  on  the  law  of  Parliament.  Not  only 
are  points  of  Parliamentary  law  discussed  or 
decided  since  the  publication  of  the  last  edition 
duly  noticed  in  their  places,  but  the  matter 
thus  added  is  well  digested,  tersely  presented 
and  carefully  interwoven  with  the  te»t."— 
Solicitort  Journal, 


by  Sir  Thomas  May  in  his  seventh  edition, 
thus  comprising  every  alteration  in  the  law 
and  practice  of  Parliament,  and  all  material 
precedents  relating  to  public  and  private  busi- 
ness since  the  publication  of  the  sixth  edition. 
We  need  make  no  comment  upon  the  value  of 
the  work.  It  is  an  accepted  authority  and  is 
undeniably  the  law  of  Parliament.  It  has  been 
brought  up  to  the  latest  date,  and  should  he  in 
the 'hands  of  every  one  engaged  in  Parlia- 
mentary life,  whether  as  a  lawyer  or  as  a  se- 
nator."— iott  Times. 


Higgins's  Digest  of  Patent  Gases. 

8vo.,  21s.  oloth ;  258.  calf. 
A  DIGEST  of  the  REPORTED  CASES  relating  to  the  Law 
and.Praotioaof  LETTERS  PATENT  for  INVENTIONS,  decided  from 
the  passing  of  the  Statute  of  Monopolies  to  the  present  time.     By 
Clement  Higgins,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister  at  Law. 


"Mr.  Higgins's  work  will  be  useful  as  a 
work  of  reference.  Upwards  of  700  cases  are 
digested:  and,  besides  a  table  of  contents, 
there  is  a  full  index  to  the  subject  matter; 
and  that  index,  which  greatly  enhances  the 
value  of  the  book,  must  have  cost  the  author 
much  time,  labour  and  thought."  —  Law 
Jov/mal. 

"■This  is  essentially,'' says  Mr.  Higgins  in 
his  preface,  '  a  book  of  reference.'  It  remains 
to  be  added  whether  the  compilation  is  reliable 
and  exhaustive.  It  is  only  fair  to  say  that 
we  think  it  is;  and  we  will  add,  that  the 
arrangement  of  subject  matter  (chronological 
under  each  heading,  the  date,  and  doubly  or 
even  treble  references  being  appended  to  every 
decision),  and  the  neat  and  carefully  executed 
index  (which  is  decidedly  above  the  average) 
are  such  as  no  reader  of '  essentially  a  book  of 
reference*  could  quarrel  with."— ^SoWciiors' 
Journal. 

"  On  the  whole  Mr.  Higgins's  work  has  been 
well  accomplished.  It  has  ably  fuliilled  its 
object  by  supplying  a  reliable  and  authentic 
summary  of  the  reported  patent  law  cases  de- 
cided in  English  courts  of  law  and  equity, 
while  presenting  a  complete  history  of  legal 
doctrine  on  the  points  of  law  and  practice 
relating  to  its  subject."— /»-mA  Law  Times. 

"Mr.  Higgins  has,  with  wonderful  and 
accurate  research,  produced  a  work  which  is 
much  needed,  since  we  have  no  collection  of 
patent  cases  which  does  not  terminate  years 
ago.  We  consider,  too,  if  an  inventor  furnishes 
himself  with  this  Digest  and  a  little  treatise 
on  the  law  of  patents,  he  will  be  able  to  be  as 
much  his  own  patent  lawyer  as  it  is  safe  to 
be." — Scientific  and  Literary  Review. 
"Mi.  Higgins's  olject  has  been  to  supply  a  re- 


liable and  exhaustive  summary  of  the  reported 
patent  cases  decided  in  English  courts  of  law 
and  equity,  and  this  object  he  appears  to 
have  attained.j  The  classification  is  excellent, 
being,  as  Mr.  Higgins  very  truly  remarks, 
that  which  naturally  suggests  itself  from  the 

firactical  working  of  patent  law  rights.  -  The 
ucid  style  in  which'  Mr.  Higgins  has  written 
his  Digest  will  not  fail  to  recommend  it  to 
all  who  may  consult  his  book;  and  the  very 
copious  index,  together  with  the  table  of  cases, 
will  render  the  work  especially  valuable  to 
professional  Tain,"— Mining  Journal. 

"The  appearance  of  Mr.  Higgins's  Digest 
is  exceedingly  opportune.  The  plan  of  the 
work  is  definite  and  simple.  We  consider 
that  Mr.i  Higgins,  in  the  production  of  this 
work,  has  met  a  long  felt  demand.  Not 
merely  the  legal  profession  and  patent  agents, 
but  patentees,  actual  or  intending  inventors, 
manufacturers  and  their  scientific  advisers, 
will  find  the  Digest  an  invaluable  book  of 
reference." — Chemical  New». 

"  The  arrangement  and  condensation  of  the 
main  principles  and  facts  of  the  cases  here 
digested  render  the  work  invaluable  in  the 
way  of  reference." — Standard. 

"  The  work  constitutes  a  step  in  the  right 
Erection,  and  is  likely  to  prove  of  much  ser- 
vice as  a  guide,  a  by  no  means  immaterial 
point  in  its  favour  being  that  it  includes 
a  number  of  comparatively  recent  cases." — 


'  From  these  decisions  the  state  of  the  law 
upon  any  point  connected  with  patents  may 
be  deduced.  In  fine,  we  must  pronounce  the 
book  as  invaluable  to  all  whom  it  may  con- 
cern."—QaorferJy  Journal  of  Science. 
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LAW  WORKS  Published  by 


Bainbridge's  Law  of  Mines  and  Minerals.— 3rd  Edit. 

SvD.,  30$.  cloth. 

A  TREATISE  on  the  LAW  of  MINES  and  MINERALS. 
By  William  Bainbbidge,  Esq.,  F.G.S.,  of  the  Inner  Temple,  Bamster 
at  Law.  Thh'd  Edition,  carefully  revised,  and  much  enlarged  by  q,dditional 
matter  relating  to  manorial  rights— rights  of  way  and  water  and  other  mining 
easements— the  sale  of  mines  and  shares— the  construction  of  leases— cost 
book  and  general  partnerships—injuries  from  undermining  and  inundations — 
barriers  and  working  out  of  bounds.  With  an  Appendix  of  Forms  and 
Customs  and  a  Glossary  of  English  Mining  Terms. 


*'  "When  a  -work  has  reached  three  editions, 
criticism  as  to  its  practical  valueis  superfluous. 
We  believe  that  this  work  was  the  first  pub- 
lished in  England  on  the  special  subject  of 
mining  law— others  have  since  been  published 
—but  we  see  no  reason  in  looking  at  the  volume 
before  us  to  believe  that  it  has  yet  been  super- 
seded."— irtw  Magazine, 

"  Mr.  Bainbridge  was  we  believe  the  first  to 
collect  and  publish,  in  a  separate  treatise,  the 
Law  of  Mines  and  Minerals,  and  the  work  was 
so  well  done  that  his  volume  at  once  took  its 
place  in  the  law  library  as  the  text  book  on  the 
subject  to  which  it-  was  devoted.  l*his  work* 
mu&t  be  already  familiar  to  all  readers  whose 


practice  brings  them  in  any  manner  in  con- 
nection with  mines  or  mining,  and  they  well 
know  its  value.  We  can  only  say  of  this  new 
edition  that  it  is  in  all  respects  worthy  of  its 
predecessors." — Law  Times. 

"Itwouldbeentirelysuperfluous  to  attempt 
'a  general  review  of  a  work  which  has  for  so 
long  a  period  occupied  the  position  of  the 
standard  work  on  this  Important  subject. 
Those  only  who,  by  the  nature  of  their  prac- 
tice, have  learned.to  lean  upon  Mr.  Bainbridge 
as  on  a  solid  stafiT,  can  appreciate  the  deep  re- 
search, the  admirable  method,  and  the  grace- 
f^l8tyle  of  this  model  treatise."— Zow/oumal. 


Shelford's  Companies. — 2nd  Edit,  by  Fitcaim  and  Latham. 

8vo.,  21«.  cloth. 

SHELFORD'S  LAW  OF  JOINT  STOCK  COMPANIES; 

containing  a  Digest  of  the  Case  Law  on  that  subject ;  the  Companies  Acts, 
1862,  1867,  and  other  Acts  relating  to  Joint  Stock  Companies ;  the  Orders 
made  under  those  Acts  to  regulate  Proceedings  in  thp  Court  of  Chancery  and 
County  Courts,  and  Notes  of  all  Cases  interpreting  the  above  Acts  and 
Orders.  Second  Edition,  much  enlarged,  and  bringing  the  Statutes  and 
Cases  down  to  the  date  of  publication.  By  David  Pitoairn,  M.A., 
Fellow  of  Magdalen  College,  Oxford,  and  of  Lincoln's  Inn,  Barrister  at 
Law ;  and  Francis  Law  Latham,  B.A.,  Oxon,  of  the  Inner  Temple, 
Barrister-at-Law,  author  of  "  A  Treatise  on  the  Law  of  Window  Lights.*' 

*  We  may  at  once  state  that,  in  OUT  opinion,  the        introductory  account  or  dierest.    In  the  digest 

Mr.  Pitcairn  goes  into  everything  vith  original 
research,  and  nothing  seems  to  tscape  him.  It 
is  enough  for  us  that  Mr.  Pitcairn's  performance 
is  able  and  exhaustive,  !M  othing  is  omitted,  and 
,  everything  is  noted  at  the  proper  place.'  In  con- 
clusion we  have  great  pleasure  in  recommending 
this  edition  to  the  practitioner.  Whoever  pos- 
sesses it,  and  keeps  it  noted  up,  will  be  armed  on 
all  parts  and  points  of  the  law  of  joint  stock 
compaaies"— Solicitors^  Journal. 

"  Although  nominally  a  second  edition  of  Mr. 
Shelford's  treatise,  it  is  in  reality  an  original 
work,  the  form  and  arrangement  adopted  by  Mr. 
Shelford  have  been  changed  and,  we  think,  im- 
proved by  Mr.  Pitcairn.  A  full  and  accurate  in- 
dex also  adds  to  the  value  of  the  work,  the  merits 
of  which,  we  can  hav6  no  doubt,  will  be  fully  re* 
cognized  by  the  profession."— La»>  MagaxiTie, 

This  book  has  always  been  the  vade  mecvm 
on  company  law,  and  will,  apparently,  long  con- 
tinue to  occupy  that  position.  It  is  pernaps  even 
more  useful  to  the  legal  practitioner  than  to  the 
man  of  business,  but  still  it  is  the  best  source  of 
information  to  which  the  latter  can  go*"— finan- 
cier and  Money  Market  Revieu 


"  We  may  at  once  state  that,  in  our  opinion,  th( 
merits  of  the  work  are  very  great,  and  we  confi 
dently  expect  that  it  will  be  at  least  for  the  present 
the  standard  manual  of  joint  stock  company  law. 
That  great  learning  and  research  have  been  ex- 
pended by  Mr.Pitcairn  no  one  can  doubtwho  reads 
only  a  few  pages  of  the  book ;  the  resnlt  of  each 
case  whichhas  any  bearing  upon  the  subject  under 
discussion  is  very  lucidly  and  accurately  stated. 
We  heartily  congratulate  him  on  the  appearance 
of  this  work,  for  which  we  anticiuate  a  great  suc- 
cess. There  is  hardly  any  portion  of  the  law  bt 
the  present  day  so  important  as  that  which  re- 
lates to  joint  stock  companies,  and  that  this  work 
will  be  the  standard  authority  on  the  su^ect  we 
have  not  the  shadow  of  a  doubt."— £«m  Journal. 

"  After  a  careful  examination  of  this  work  we 
are,  hound  to  say  that  we  know  of  no  other 
which  surpasses  it  in  two  all-important  attri- 
"  L la\   '      '      " 


butes  of  a  law  book  :  first,  a  clear  conception  on 
the  part  of  the  author  of  what  he  intends  to  do 
and  how  he  intends  to  treat  his  subje6t:  and 
secondly,  a  consistent,  laborious,  and '^intelligent 
adherence  to  his  proposed  .order  and  ;methoa. 
All  decisions  are  noted  and  epitoiAise'd  in  their 
proper  p1aces,thc  practice-decisions  in  the  notes 
to  Acts  and  ilules.  and  the  remftinder  in  the 


MESSRS,  BUTTERWORTH,  7,  FLEET  STREET,  E.G.       13 
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Folkard  on  Slander  and  Libel. — 4th  Edition. 

Just  published,  one  thick  Volume,  royal  8vo.,  -LQs.  clothi 
THE  LAW  t)f  SLANDER  and  LIBEL  (founded  on  Starkie's 
Treatise),  including  the  Pleading  and  Evidence,  Civil  and  Criminal, 
adapted  to  the  present  Procedure  :  also  Malicious  Prosecutions  and  Con- 
tempt of  Court.  By  Henry  C.  Folkaed,  Esq.,  Barrister  at  Law.  Fourth 
Edition. 


"It  is  well  that  such  a  treatise  should  have 
been  re-edited,  and  it  is  well  that  it  should 
have  heen  re-edited  by  so  careful  and  pains- 
taking a  man  as  Mr.  Folkard." — Xow  Magazim. 

**  No  one  can  say  that  Mr.  Folkard  has  failed 
in  the  full  discharge  of  his  onerous  duty,  and 
we  are  sure  that  he  will  earn,  as  he  will  obtain, 
th-e  gratitude  of  the  profession.'*— Zaw/oMmoZ. 


"We  recommend  Mr.  Folkard'a  work  to  the 
attention  of  the  profession  and  the  public.  It 
is,  IIS  now  edited,  very  valuable."-^Zaw  i^es. 

"  The  result  is  a  valuable  addition  to  the 
lawyer's  library,  which  for  many  years  has 
been  much  needed." — Justice  of  the  Peace. 

"  It  has  been  most  laboridusly  executed." — 
Solicitor's  Journal. 


Trower's  Prevalence  of  Equity. 

Just  published,  8ro.,  5^.  cloth. 
A  MANUAL  OF  THE  PREVALENCE  OF  EQUITY  under 
Section  25  of  the  Judicature  Act,  1873,  amended  by  the  Judicature  Act, 
1875.  By  Chaeles  Francis  Teowee,  Esq.,  ]\J.A.,  of  the  Inner  Temple, 
Barrister  at  Law,  late  Fellow  of  Exeter  CoUege,  and  Vinerian  Law  Scholar, 
Oxford;  Author  of  "The  Law  of  Debtor  and  Creditor,"  "The  Law  of  the 
Building  of  Churches  and  Divisions  of  Parishes,"  &c. 

"As  a  sketch,  suggesting  to  those  who  are 
in  a  measure  already  acquainted  with  the 
doctrines  of  equity,  the  effect  which  may  be 
expected  to  result  fiom  recent  legislation, 
the  book  is  likely  to  prove  of  value.  The 
amount  of  informatitm  contained  in  a  com- 
pressed form  within  its  pages  is  very  con- 
siderable, and  on  the  whole  it  appears  to 
be  accurate.     The  work  has  been  carefully 


revised  and  is  ifell  and  clearly  printed." — 
Law  IHmes* 

"  The  propositions  are  fairly  worked  outand 
substantiatedby  references.  The  author  hopes 
that  his  pages  may  be  useful  to  the  common 
law  branch  of  the  profession,  which  ilow  finds 
itself  called  upon  to  apply  the  principles  of 
equity  to  practice.  Mr.  Trowet's  manual  may 
save  them  some  hunting  In  text  books  of 
equity." — Zaw  Journals 


Fawcett's  Law  of  Landlord  and  Tenant. 

8vo.,  14s.  cloth. 

A  COMPENDIUM  of  the  LAW  of  LANDLORD  and 
TENANT.  By  William  Mitchell  Fawcbtt,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law. 

"  It  never  wanders  from  the  point,  and  being 
intended  not  for  atndents  of  the  law,  but  for 
lessors  and  lessees  and  their  immediate  advisers, 
wisely  avoids  historical  disquisitions,  and  uses 
language  -as  nntechnical  as  the  subject  admus. 
It  may  safely  be  assumed  to  contain  information 
on  all  the  ordinary  questions  which  eiUiei'  cpn- 
iracting  party  may  require  to  be  answered^  —Late 
Jownal.  . 

"  The  author  has  succeeded  in  compressmg  tne 
whole  of  his  subject  within  the  reasonable  com- 
pass of  373  pages.  It  may  roughly  be  sam  ol 
SAT.  Fawcett'swork,  that  it  is  statutory  through- 
out, in  accordance  with  the  predominant  cha- 
racter of  the  law  at  the  present  day;  and, Mr. 
Fawcett  takes  advantage  of  this  characteristic  ot 
modem  law  to  imwart  to  his  compendium  a  de-  ,.,,hn,i 

gree  of  flt«A««i«-^Ey  which  greatly  enhances  its        J.be  author 
?alue  as  a  convenient  medium  of  reference,  for       f'^^f  m^^ 
he  has  stated  the  law  in  t^e  very  words  of  the        excellent  J. 
authorities.    We  have  discoveredp  am  utility  to 
be  the  aim  and  end  of  Mr,  Fawcett's  treatise.  — 
Law  Magazine.     _     '^  ,  ^ .  .  ' 

"  The  amount  of  information  compressed  into 
the  book  is  very  large.  The  plan  of  the  book  is 
extremely  good,  and  the  arrangement  adopted  has 


enabled  the  author  to  put  together  in  one  place 
the  whole  law  on  any  particular  branch  of  the 
subject,  and  to  avoid  repetitions.  Thus  not  only 
is  it  easy  to  find  what  the  author  has  to  say  on 
any  particular  point,  but  when  we  have  fouild  a 
reference  to  it  in  one  place,  we  may  be  satisfied 
that  we  have  found  ail  the  book  contains  upon 
the  point.  In  this  respect,  though  probably  from 
its  smaller  size  it  must  contam  less  informatjori 
than  Woodfall,  it  will  .be  found  far  more  con- 
venient fdr  ordinary  use  than  that  treatise."— 
Solicitors'  Journal. 

"  He  contents  himself  with  a  plain  statement  of 
the  existing  law,  prudently  omitting  all  matters 
of  merely  historical  interest  and  topics  collateral 
to  the  special  subjects.  Above  all,  it  has  been 
his  purpose  to  state  the  law  in  the  language  of 
the  authorities,  presenting  the  principles  enun- 

■  ■    '  '    "he  very  words  of  the  judges.    Another 

feature  is  a  concise  sunimary  of  the 

eiffcct  of  each  enactment  in  the  marginal  notes. 
It  will  be  seen  from  this  that  the  book  is  tho- 
roughly priicTical,  and,-  as  such,  will  doubtless 
find  a  favorable  reception  from  the^profession," 
—Law  Times. 


-« 
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Robson's  Bankrupt  Law. — Third  Edition. 

Just  published,  8vo.,  38s.  cloth;  43s.  calf. 

A  TEEATISE  ON  THE  LAW  OF  BANKRUPTCY ;  con- 
taming  a  full  Exposition  of  the  Principles  and  'Practice  of  the  Law, 
including  the  Alterations  made  by  the  Bankruptcy  Act,  1869.  With  an 
Appendix  comprising  the  Statutes,  Rules,  Orders  and  Forms.  By  GtEOI^Ge 
Young  Kobson,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law.  Third  Edition. 

"In  the  new  edition  we  observe  that  the  usually  recent  date,  and  are  noted  with  great 

author  .has  used  his  best  endeavours  to  main-  accuracy.   There  is  no  scissors-and-paste  work 

tain  the  credit  of  his  work.     He  has  dUi-  here ;  the  effect  of  the  cases  is  weighed  and 

gently  collected  the  cases  decided  on  bank-  their  result  stated  in  jis  few  words  as  possible, 

tuptcy  lawaiidpracticesince.1872,  andhasset  Mr.  Robaon  is  very  cautious,  and  does  not 

forth  in  the  proper  places  in  the  volume  the  frequently  volunteer  an  opinion,  but  he  never- 

Bubstance  of  the  decisions  contained  in  those  theless  occasionally  draws  draws  attention  to 

cases;  and  we  further  observe  that  he  has  mistaken  views*  of  the  law,  and  flaws  which 

taken  pains  to  give  references  to  the  various  ought  to  be  amended  by  the  legislature." — 

sets  of  reports,  so  as  to  render  his  book  in  this  8olicUor^  Journal. 

respect  of  equal  value  to  every  practitioner.  "We   welcome  the  third  edition   of  Mr. 

The  Appendix  of  Mr.  Robson's  book  contains  R^ohson's  Law  and  Practice  in  Bankruptcy, 

the  text  of  the  Act  of   18^9;    that  of  th^  No  alteration  has  been  made  in  the  scheme  of 

Debtors  Act,  1869;  and  all  the  rules,  orders  tjie  work,  and  none  was  required.    The  author 

and  forms  under. those  acta.    There,is,  also,  a  does  hot  pretend  to  have  done  more  than  to 

copious  Index,  in  which  we  notice  that  Im-  revise  the  text  and  index  and  note  up  the 

portant  titles  are  ab^undantly  supplied  with  cases.    We  have  already  expressed   a   high 

sub-headings.     Thus,  under  the  title   *  Re-  opinion  of  the  work,  which  has  been  confirmed 

puted  Ownership*  there  are  upwards  of  110  by  ftequent   reference  to  its  pages."— Zaw 

sub-headings.    Any  one  to  whose  lot  it  has  Times. 

fallen  to  grapple  with  questions  in  bankruptcy  "Suffice  to  say,  that  forming  an  estimate 

practice  will  appreciate  this  part  of  the  author's  from  an  intimate  acquaintance  with  this  work 

labotirs." — LUw  Jav^ncU.  of  old  and  a  careful  consideration  of  the  pre- 

"  We  have  always  considered  the  last  edition  sent  edition,  we  would  bespeak  for  it  a  recep- 

of  Mr.  Robson's  book  a  model  of  careful  edit-  tion  in  this  country  no  leas  favourable  than  it 

ing,  and  in  our  opinion  this  edition  does  not  has  deservedlsr  experienced  in  England." — 

fall  below  the  same  level.    The  new  decisions  JrisTi  lasm  Times, 
are  brought  down  in  the  Addenda  to  an  un- 

De  Oolyar's  Law  of  Guarantees. 

8vo.,  lis.  cloth. 

A  TREATISE  ON  THE  LAW  OF  OUAEANTEES  AND 
OF  PRINCIPAL  AND  SURETY,  By  Henry  A.  de  Coltak,  of  the 
Middle  Temple,  Esq.,  Barrister  at  Law. 

"Mr.  Colyai'8  work  contains  internal  evi-  " Tins  wliole  work  displays  great  care  in  its 

dence  that  lie  is  quite  at  borne  -with  his  production;  it  is  clear  in  its  statements  of  the 
subject.  His  book  has  the  great  merit  of  law,  and  the  result  of  the  many  authorities  col- 
thoroughness.  Hence  its  present  value,  and  lected  is  stated  with  an  intelligent  appreciation 
hence  we  venture  to  predict  will  be  its  enduring  of  the  subject  in  hand."— /i««cc  of  tlie  Peace. 
reputation."— Zaw  r«me».  ^™„.,™^     ' 

Nasmith's  Institutes. 

Post  8vo.,  12s.  cloth. 

THE  INSTITUTES  of  ENGLISH  PUBLIC  LAW,  embracing 
an  Outline  of  General  Jurisprudence,  the  Development  of  the  British  Consti- 
tution, Public  International  Law,  and  the  Public  Municipal  Law  of  England. 
By  David  Nasmith,  Esq.,  LL.B.,  of  the  Middle  Temple,  Barrister  at  Law, 
Author  of  "  The  Chronometrical  Chart  of  the  History  of  England,"  &c. ; 
Joint  Translator  of  Ortolan's  "  History  of  Roman  Law." 

rJlf^^n^'w^l  *°  ''^1  <"■  tjiebook  Is  the  fitly,  or  perhaps  so  fitly,  be  placed  in  the 
right  one  We  have  only  to  add  that  we  know  bands  of  a  beginner  In  the  study  of  law."— 
of  no  book  which,  in  our  opinion,  might  more       Laa  Uagagim. 

_,^^^  ,  2  vols,  or  books,  post  8vo.,  21«.  cloth. 

THE  INSTITUTES  of  ENGtlSHPRIVATELAW,embracing 
an  Outline  of  the  Substantive  Branch  of  the  Law  of  Persons  and  Things! 
Aaapted  to  the  New  Procedure.  By  David  Nasmith,  LL.B.,  of  the  Middle 
&c™&e '      ''"^*^"'  ^*  ^^^'  -^"*^'"'  0^  "  Institutes  of  English  Public  Law," 

laboSrcai'i\l«  r^l'S"''™^**  """"'  "'°'  """=•'  '=  """fin^a  to  a  concise  exposition 
meSt  of  tile  nre  Jn?  -if^  iT  *"«/""'8«-  "f  t^e  listing  law,  appears  to  merit  the  praise 
Siv?been\wft°o"t^s\l^:?heZV°o/hi«'lrr;      of  accuracy  and  cleamess."-X«„  2f<.,J„e. 


HS. 


Ortolan's  Roman  Law,  translated  by  Prichard&  Nasmith. 

Svo.,  28$.  cloth. 

THE  HISTORY  of  ROMAN  LAW,  from  the  Text  of  Ortolan's 
Histoire  de  la  LeEislation  Romaine  et  Generalisation  du  Droit  (Edition  of 
1870),  Translated,  with  the  Author's  permission,  and  Supplemented  by  a 
Chronometrical  Chart  of  Roman  History.  By  Ixtudus  T.  PRiCHAaD,  Esq., 
F.S.S.,  and  David  Nasmith,  LL.B,,  Barristers  at  Law. 


We  know  of  no  work,  which,  in  our  opinion, 
exhibits  so  perfect  a  model  of  what  a  text-book 
OQffht  to  be.  Of  the  translation  before  as,  it  is 
enough  to  say,  that  it  is  a  faithful  representation 
of  the  OTiginal."— XaQ7  Magazine. 

This  translation,  from,  its  great  merit,  de- 
serves a  warm  reception  from  all  who  desire  to 
be  acquainted  with  the  history  and  elements  of 
Koman  law,  or  have  its  interests  as  a  necessary 
part  of  sound  legal  education  at  heart.   With  re- 


hare  bad  but  gold-dust  from  the  mine ;  now  we 
are  fortunate  in  obtaininganugget.  Mr.  Masmith 
is  already  known  as  the  designer  of  a  chart  of 
the  history  of  Englland,  which  nas  been  generally 


approved,  and  bids  fairly  for  extensive  adoption." 
—Lazo  Journal. 

"  We  are  extremeljr  glad  to  welcome  the  ap- 
pearance of  a  translation  of  any  of  the  works  of 
M.  Ortolan,  and  the  history  and  generalization 
of  Roman  law,  which  are  now  presented  to  u« 
in  English,  are  perhaps  the  most  useful  books 
that  rould  be  offered  at  the  present  time  to  stUr 
dents  of  the  Roman  law.  The  utility  of  Boman 
law,  as  an  instrument  of  Wal  education,  is  now 
generally  admitted.  The  English  of  th^  book  is 
unusually  free  from  foreign  idioms  which  so  often 
disfigure  translations.  The  book  itself  we  strongly 
recommend  to  all  who  are  interested  in  Roman 
law,  jurisprudence  or  history,  and  who  are  not 
sufficiently  familiar  witlj  French,  to  be  able  to 
read  the  original  with  ease."— -So/iciVorjVoK/Kfl/. 


Adams  on  Trade  Marks. 

8to,,  7«.  Qd.  cloth. 

A  TREATISE  ON  THE  LAW  OF  TRADE  MARKS ;  with 
the  Trade  Marks  Registration  Act  of  1875,  and  the  Lord  Chancellor's 
Rules.    By  F.  M.  Adams,  B.A.,  of  the  Middle  Temple,  Barri|ter-at-Law. 

subject.  Everything  has  been  brought  down 
to  the  latest  dates,  and  the  new  act,  together 
with  the  Lord  Chancellor'a  rules,  will  be 
found  in  the  added  A-pj^endix."— Standard. 

"  Any  one  who  is  the  owner  of  trade  marks 
should  certainly  not  be  without  thia  book:. 


"  A  comprehensive  treatise  on  the  subject 
of  the  Law  of  Trade  Marks.  We  can  recom- 
mend Mr.  Adams*  work  to  the  favourable 
attention  of  patentees,  manufacturers  and 
others  interested  in  the  use  of  trade  marks." 
— Chcembers  of  Commerce  Chronicle. 

*'  The  subject  of  trade  marks  is  beset  with 
difficulties,  in  the  elucidation  of  which  this 
work  will  be  v^uable." — City  I*ress. 

*'  A  second  issue  of  this  work  has  been  ren- 
dered necessary  by  the  Act  of  1875,  which 
came  into  force  in  July  of  the  same  year,  and 
which  almost  revolutionized  the  law  upon  the 


The  subject  is  treated  very  ably  throughout, 
and  the  list  of  illustrative  cases  which  are 
given  will  enable  the  most  illiterate  to  com-  ' 
prehend  the  state  of  the  law.  We  are  not 
aware  of  any  better  work  on  the  subject  of 
trade  marks  than  the  work  before  us." — The 
IroTmwnger. 


Hunt's  Boundaries,  Fences  and  Foreshores. — Snd  Edit. 

Post8vo.,12».  cloth. 

A  TREATISE  on  the  LAW  relating  to  BOUNDARIES  and 

FENCES  and  to  the  Rights  of  Property  on  the  Sea  Shore  and  in  the  Beds 
of  Public  Rivers  and  other  Waters.  Second  Edition.  By  Arthur  Joseph 
Hunt,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

date,  and  that  it  is  carefully  prepared,  dearly 
written,  and  well  eiited."— Lata  Magazine,  , 

"Mr.  Xiuot  chose  a  good  subject  for  a  sepa- 
rate treatise  on  Boundaries  and  Fences  and 
Rights  to  the  Seashore,  and  we  are  not  sur- 

Erised  to  find  that  a  second  edition  of  his  book 
as  been  called  for.  The  present  edition  con. 
tains  much  new  matter.  The  chapter  especially 
which  treats  on  rights  of  property  on  the 
seashore,  has  been  greatly  extended.  Ad- 
ditions have  been  also  made  to  the  chapters 
relatiug  toi  the  fencing  of  the  property  of  mine 
owners  and  railway  CjOmpanies.  All  the  cases 
which  have  been  decided  since  the  work  first 
appeared  have  been  introduced'  in  their  proper 
mates.  Thus  it  will  be  seen'  this  new  edition 
has  a  considerably  enhanced  yalQe."— ^o/i'ctori' 
Jimmal, 


'  It  speaks  well  for  this  book  that  it  has  so 
soon  passed  into  a  second  edition.  That  its 
utility  has  been  appreciated  is  shown  by  its 
success.  Mr.  Hunt  has  availed  himself  of  the 
opportunity  of  a  second  edition  to  note  up  all 
life  cases  to  this  time,  and  to  extend  consider- 
ably some  of  the  chapters,  especially  that  which 
treats  of  rights  of  propertyon  the  sea  shore  and 
the  subjects  of  sea  walls  and  commissions  ot 
■  sewers."— Xflw  Times.     _  '  ,  -  ,...„„ 

"  There  are  few  more  fertile  sources  of  litiga- 
tion than  those  dealt  with  in  Mr.  Hunt  s  valu- 
able book.  It  is  sufficient  here  to  say  that  the 
volume  ought  to  have  a  la'B""'?,"',''""™^ 
ordinarily  belongs  to  law  books,  that  if  ought 
to  be  found  in  every  country  gentleman'slibraryj. 
that  (be  cases  are  broaght  down  to  the  latest 


Rouse's  Conveyancer. — 3rd  Edit,  with  Supplement. 

Two  vols.  8vo.,  305.  cloth,  ZSs.  calf. 

The  PRACTICAL  XIJONVEYANCER,  giving,  in  a  mode  com- 
billing  facility  of  reference  with  general  utility,  upwards  of  Four  Hundred 
Precedents  of  Conveyances,  Mortgages  and  Leases,  Settlements,  and  Mis- 
cellaneous Forms,  with  (not  in  previous  editions)  the  Law  and  numerous 
Outline  Forms  and  Clauses  of  Wills  and  Abstracts  of  Statutes  affecting 
Real  Property,  Conveyancing  Memoranda,  &c.  By  Rolla  Rouse,  Esq.,  of 
the  Middle  Temple,  Barrister  at  Law,  Author  of  "The  Practical  Man',"  &c. 
Third  Edition,  greatly  enlarged.  With  a  Supplement,  giving  Abstracts  of 
the  Statutory  Provisions  affecting  the  Practice  in  Conveyancing ;  and  the 
requisite  Alterations  in  Forms,  with  some  new  Forms ;  and  including  a  full 
Abstract  in  nuiabered  Clauses  of  the  Stamp  Act,  1870. 

The  Supplement  separately,  price  Is.  Gd.  sewed. 


"  The  best  test  of  the  value  of  a  hook  written 
professedly  for  practical  men.ia  the  practical 
one  of  the  number  of  editions  through  which 
it  passes.  The  fact  thatthis  well-known  work 
has  now  reached  its  third  shows  that  it  is  con- 
sidered by  those  for  whose  convenience  it  was 
written  to  fulfil  its  purpose  well."— iaw 
Magazine. 

■  "This  is  the  third  edition  in  ten  yearst  a 
proof  that  practitioners  have  used  and  ap- 
proved the  precedents  collected  by  Mr.  Rouse. 
In  this  edition,  Mgjiioh  is  greatly  enlarged,  he 
has  for  the  first  time  introduced  Precedents 
of  Wills,  extending  to  no  less  than  116  pages. 
We  can  accord  unmingled  praise  to  the  con- 
veyancing memoranda  showing  the  practical 
effect  of  the  various  statutory  provisions  in  the 
different  partes  of  a  deed,  1  f  the  two  preceding 
editions  have  been  bo  well  received',  the  wel- 
come given  to  this  one  by  the  profession  will 
be  heartier  still." — Law  Times. 

"  So  far  as  a  careful  perusal  of  Mr.  Rouse's 
book  enables  us  to  judge  of  its  merits,  we  think 
that  as  a  collection  of  precedents  of  general 
utility  in  cases  of  common  occurrence  it^will 
be  found  satisfactorily  to  stand  the  application 
of  the  test.  The  draftsman  will  find  in  the 
Practical  Conveyancer  precedents  appropriate 
to  all  instruments  of  common  occurrence,  and 
the  collection  appears  to  be  especially  well 
supplied  with  those  which  relate  to  copyhold 
estates.  In  order  to  avoid  useless  repetition 
and  also  to  make  the  precedents  as  simple  as 
possible,  Mr.  Rouse  lias  sketched  out  a  num- 
ber of  outline  drafts  so  as,  to  present  to  the 


reader  a  sort  of  bird's-eye  view  of  each  instru- 
ment and  show  him  its  form  at  a  glance. 
Each  paragraph  in  these  outline  forms  refers, 
by  distinguishing  letters  and  numbers,  to  the 
clauses  in  full  required  to  be  inserted  in  the 
respective  parts  of  the  instrument,  and  which 
are  given  in  a  subsequent  part  of  the  work,  and 
thus  every  precedent  in  outline  is  made  of 
itself  an  index  to  the  clauses  which  are  neces- 
sary to  complete  the  draft.  In  order  still 
further  to  simplify  the  arrangement  of  the 
work,  the  author  has  adopted  a  plan  (which 
seems  to  us  fully  to  answer  its  purpose)  of 
giving  the  variations  which  may  occur  in  any 
,  Instrument  according  to  the  natural  order  of 
its  different  parts," — Law  Journal. 

"  That  the  work  has  found  favor  is  proved 
by  the  fact  of  our  now  having  to  review  a  third' 
edition.  This  method  of  skeleton  precedents 
appears  to  us  to  be  attended  with  important 
advantages.  To  clerks  and  other  -  young 
hands  a  course  of  conveyancing  under  Mr. 
Rouse's  auspices  is,  we  think,  calculated  to 
prove  very  instructive.  To  the  solicitor,  es- 
pecially the  country  practitioner,  who  has 
often  to  set  his  clerks  to  work  upon  drafts 
of  no  particular  difficulty  to  the  experienced 
practitioner,  but  upon  which  they  the  said 
clerks  are  not  to  be,  quite  trusted  alone,  we  . 
think  to  such'  gentlemen  Mr.  Rouse's  collec- 
tion of  Precedents  is  calculated  to  prove  ex- 
tremely serviceable.  We  repeat,  in  conclusion, 
that  solicitors,  especially  those  practising  in 
the  country,  will  find  this  a  useful  work,'* — 
Solicitors*  Journal. 


Phillips's  Law  of  Lunaby. 

Post  Svo.,  1S«.  cloth. 
THE    LAW   CONCERNING    LUNATICS,  IDIOTS    and 

PEKSONS  of  UNSOUND  MIND.  By  Charles  Palmer  Phillips, 
M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  and  one  of  the  Commis- 
sioners in  Lunacy. 


Mr.  C  p.  Phillips  hait  in  hjs  very  complete, 
elaoorate  aod  useful  volume  presented  us  with  an 
excellent  view  of  the  present  law  as  well  as  the 
ppacf  ICC  relating  tolunncy."— Xii»  Mafiiiiiwani 
Review, 


The  work  is  one  on  which  the  author  has 
evidently  bestowed  great  pains,  and  which  not 
only  bears  the  mark  of  great  application  and 
research,  bnt  which  shows  a  familiarity  with  the 
subject."— Jwjf  If  e  of  the  Peace, 
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Bund's  Law  of  Salmon  Fisheries,  corrected  to  1876. 

Post  8vo.,  16s.  cloth. 
Tlie  LAW  relating  to  the  SALMON  FISHERIES  of  ENGLAND 
and  WALES,  as  amended  by  the  Salmon  Fishery  Act,  1873,  inooi-p'orafing 
the  Bye-lawSj  Statutes  and  Cases  to  November,  1876.  By  J.  W.  Willis 
Bund,  MA..,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  Vice  Chair- 
man Severn  Fisheiy  Board.  The  Supplement,  embodying  the  Legislation, 
Bye-laws  and  Cases  to  November,  1876,  may  be  had  separately.  Price  Is. 
sewed. 

"  I  would  wish  in  this  place  to  express  my  excellently  well,  and  nothing  further  in  this 

approval  of '  Bund's  Law  of  Salmon  Fisheries  way  can  be  desired." — The  Field. 

in  England  and  Wales,  with  Statutes  and  *'  This  terse  and  useful  summary  gives  not 

Cases.'    Thiswork  will  aifoid  great  assistance  merely  the  Salmon  Fishery  Act  of  1873,  but 

to  those  engaged  in  administering  the  law,  the  state  of  the  law  as  left  repealed  and  un- 

while  it  affords  valuable  information  on  the  affected  by  that  act,  with  statutes  and  cases 

theory  and  practice  of  salmon  legislation  in  arising  from  them.  The  whole  subject  is  treated 

general." — From  the  Thirteenth  Annual  Report  exhaustively,  and  in  a  manner  most  satis- 

oflnspectorBvcklandonSalmonFisherieSj  1874.  factory." — Standard. 

"  Mr.  Willis-Bund,  the  drau^tsman  of  the  "  There  is  happily  a  good  and  ample  index 

new  act,  has  published  an  important  treatise  at  the  end  of  the  volume.    By  means  of  thiif 

on  the  whole  of  the  Salmon  Fishery  Acts,  we  have  tested  the  author  on  various  difficult 

which  has  already  been  accepted  as  a  complete  points,  and  we  have  always,  found  his  opinion 

exposition   of  those   statutes."  —  From  the  sound,  and  his  explanations  clear  and  lucid. 

Thirteenth  Annual  Report  of  Inspector  Walpole  This  volume  must    of  necessity   becomb  a 

on  Salman  Fisheries^  Vili.  hand-book  to  salmdn-fishers  in  general,' and 

"  Doubtless  allthelawwillbefound  between  especially  to  boards  of  conservators,  who  nill 

his  covers,  and  we  have  not  been  able  to  detect  thereby  be  much  assisted  in  the  formation  of 

any  erroneous  statements.  We  can  recommend  the  new  boards  of  conservators,  under  the  Act 

thebookasadisquisition, — Itisconscientiously  ofl878;  also  the  operation  of  the  Acts  of  1861 

executed."— ioio  Timet.  and  1865,  as  amended  by  the  Act  of  187a.'| — 

"  Mr.  Bund,  whose  name  is  so  well  known  to  Land  and  Water. 

all  who  take  interest  in  our  Salmon  fisheries,  "  The  author  of  the  work  before  us  has  done 
has  lost  no  time  since  the  passing  of  the  Act  -    much  to  supply  the  shortcomings  of  legisla- 

ot  1873  in  bringing  out  his  work  on  salmon  tion.    He  has  brought  to  the  subject  not  only 

fisiery  law.   That  the  book,  so  far  as  England  a  comprehensive  knowledge  of  this  branch  of 

and  Wales  are  concerned,  is  a  very  complete  the  law,  hut  a  practical  acquaintance  with  its 

and  exhaustive  one,  no  one  who  knows  Mr.  -  administration,  and  the  result  is  a  book  of 

Bund's  clearness  and  ponei  of  application  considerable  merit."— P!<I>2ic  Opinion. 
will  doubt.     Mr.  Bund  has  done  the  work 

Hamel's  Customs  Laws,  1876. 

Just  published,  post  8vo.  6s. ;  demy  8vo.  8s.  6d.  eloth. 
THE  LAWS  OF  THE  CUSTOMS,  consolidated  by  direction 
of  the  Lords  Commissioners  of  her  Majesty's  Treasury.  With  Practical 
Notes  and  Keferences  throughout;  an  Appendix,  containing  various 
Statutory  Provisions  incidental  to  the  Customs  ;  the  Customs  TariflF  Act ; 
and  a  copious  Index.  By  Felix  John  Hamel,  Esq.,  Solicitor  for  Her 
Maiesty's  Customs. 

"Bv  issuing   this   handy   edition   of  the  Act.    We  must  add  a  word  of  praise  of  the 

Customs  Laws  Consolidation  Act  of  last  ses-  convenient  form  of  the  work,  and    of  the 

sion  Mr  Hamel  has  conferred  a  benefit  on  a  excellent  type  adopted."— Soimfors'  Jmrml. 

verv'lare'e  class  of  the  public,  and  has  com-  "  The  work  is  in  all  respects  most  skilfilUy 

nleted  the  work  which  that  act  was  intended  executed,  and  amply  deserves  public  favour." 
to  accomplish.    A  copious  Index  is  added,     ■  -JrUh  Law  Times. 
referring  to  the  sections  of  the  Consolidation 

Rogers's  Judicature  Acts,  1873  and  1875. 

One  vol.,  demy  8vo.,  21*.  cloth. 
THE  LAW  AND  PEACTICE  OF  THE  SUPEEME  COURT 
OF  JUDICATURE.    By  Arundel  Eogees,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law,  Author  of  "  The  Law  of  Mines,  Minerals  and  Quarries." 

Just  published,  price  3s.  sewed. 
Forming  a  Supplement  to  tlie  above. 

Rogers's  Decisions  under  the  Judicature  Acts,  1873, 1875. 
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Dixon's  Law  of  Partnership. 

1  vol.  8vo,,  22s.  cloth. 

A  TREATISE  on  the  LAW  of  PARTNERSHIP.  By 
Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law.  Editor  of 
'*  Lush's  Common  Law  Practice." 

"We  imaffinethat  very  few  questions  are  "  We  heartily  recommend  to  practitioners 
likely  to  come  .before  the  practitioner  which  and  students  Mr.  Dixon's  treatise  as  the  best 
Mr.  Dixon's  book  will  not  be  found  to  solve.  exposition  of  the  Taw  we  have  read,  for  the 
Having  alreadypassed  our  opinion  on  the  way  arrangement  is  not  only  artistic,  but  concise- 
in  which  the  work  is  carried  but,  we  have  ness  has  been  studied  without  sacrifice  of  clear- 
only  to  add  that  the  value  of  the  book  is  very  ness.  He  sets  forth  the  principles  upon  vthich 
materially  increased  by  an  excellent  marginal  the  law  is  based  as  well  as' the  cases  by  which 
summary,  and  a  very  copious  index." — Law  itsapplicationis  shown.  Hence  it  i,s  something 
Magazine  and  Review.  more  than  a  digest,  which  too  many  law  bQoks 

"  Mr.  Dixon  has  done  his  work  well.    The  are  not :  it  is  really  an  essay." — Law  Times. 

hook  is  carefully  and  usefully  prepared." —  '*  He  has  evidently   bestowed   upon   this 

Soliciiors'  Journal.  book   the   same    conscientious    labour   and 

"Mr.  Dixon  enters  into  all  the  conditions  of '  painstaking  industry  for  which  we  had  to 
partnerships  at  common  law,  and  defines  the  compliment  him  some  months  since  when 
rights  of  partners  among  themselves;  the  reviewing  his  edition  of  Lush's  'Practice  of 
rights  of  the  partnership  against  third  per-  the  Superior  Courts  of  Law/  and,  as  a  re- 
sons  ;  the  rights  of  third  persons  against  the  suit,  he  has  produced  a  clearly  written  and  well 
partnership ;  and  the  rights  and  liabilities  of  arranged  manual  upon  one  of  ihe  most  impor- 
individu^s,  not  actually  partners,  but  liable  tant  branches  of  our  mercantile  law."— £aw 
to  be  treated  by  third  persons  as  partners." —  Journal* 
The  Times. 


Coote's  Admiralty  Practice. — Second  Edition. 

8vo.,  16s.  cloth. 

THE  PRACTICE  of  the  HIGH  COURT  of  ADMIRALTY 
of  ENGLAND :  also  the  Practice  of  the  Judicial  Committee  of  Her 
Majesty's  Most  Honorable  Privy  Council  in  Admiralty  Appeals,  with  Forms 
and  Bills  of  Costs.  By  Henry  Chahles  Coote,  F.S.A.,  one  of  the  Ex- 
aminers of  the  High  Court  of  Admiralty,  Author  of  "  The  Practice  of  the 
Court  of  Probate,"  &c.  Second  Edition,  almost  entirely  re-written,  with  a 
Supplement  giving  the  County  Courts  Jurisdiction  and  Practice  in  Admiralty, 
the  Act  of  1868,  Rules,  Orders,  &c. 

*#*  ThU  work  contaias  every  Oommon  Form  in  use  hy  the  PractUUmer  in  A^nirdlly,  as  well  as  every 
deseription  of  BUI  of  Costs  in  that  Court,  a  feature  po£sessed  by  no  oilier  work  on  the  Practice  in 


Mr.  Justice  Lush's  Common  Law  Practice.— Third 
Edition  by  Dixon. 

2  vols.  8vo.,  46f.  cloth. 
LUSH'S  PRACTICE  of  the  SUPERIOR  COURTS  of 
COMMON  LAW  at  WESTMINSTER,  in  Actions  and  Proceedings  over 
which  they  have  a  common  Jurisdiction :  with  Introductory  Treatises  re- 
specting Parties  to  Actions ;  Attornies  and  Town  Agents,  their  Qualifica- 
tions, Rights,  Duties,  Privileges  and  Disabilities  ;  the  Mode  of  Suing,^ 
whether  in  Person  or  by  Altorney  in  Forma  Pauperis,  &c.  &c.  &c. ;  and  an 
Appendix,  containing  the  authorized  Tables  of  Costs  and  Fees,  Forms  of 
Proceedings  and  Writs  of  Execution.  Third  Edition.  By  Joseph  Dixon, 
of  Lincoln's  Inn  Esq.,  Barrister  at  Law. 
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Bedford's  Pinal  Guide  to  Probate  and  Divorce. 

'  Just  published,  8vo.,  4s.  cloth. 
THE  FINAL  EXAMINATION  GUIDE  to  the  LAW  df 
PROBATE  and  DIVORCE :  containing  a  Digest  of  Final  Examination 
Questions,  with  the  Answers.  By  E.  H.  .Bedford,  Solicitor,  Temple, 
Author  of  the  "  Final  Examination  Guide  to  the  Practice  of  the  Supx-eme 
Court  of  Judicature,"  &c.,  &c. 

"The  examiners  have  added,  as  extra  sub-  the  examiners.  A  student  who  masters  this 
jects  in  the  '  Final/ the  Probate  and  DiVorce  little  work  ought -to  be  able  to  satisfy  the 
l-aw.  Mr.  E.  H.  Bedford,  Solicitor,  who  seems  examiners,  for  -the  questions  appear  to  be  ex- 
to  be  always  anxious  to  keep  abreast  of  the  haustive,  whilst  the  answers  have  been  corn- 
tide,  has  prepared  a  Guide  or  Manual  to  assist  piled  with  skill,  and  convey  a  very  gieat  deal 
his  pupils  and  candidates  .generally  in  the  ex-  of  information.  An  index  to  such  a  work,  in 
araination  in  acquiring  due  knowledge  of  these  our  opinion,  is  unnecessary,  but  it  is  suppli^ 
subjects.  His  Guide  takes  the  favourite  form  for  what  it  may  be  worth."^iaw  Tiities. 
of  Questions  and  Answers,  and  seems  to  have  "  As  our  readers  are  aware,  the  subjects-of 

been  carefully  and  accurately  com  piled." — Law  Probate  and  Divorce  are  now  introduced  into 
Journal.  the  Final  Examination  as  honour  subject^. 

"  Mr.  Bedford,  who  has  compHed  Guides  on  Candidates  for  honours  who  desire  to  distin- 
pretty  nearly  every  subject-  of  fbportance  to  guish  themselves  in  these  subjects  cannot  do 
articled  clerks,  now  supplies  a  Final  Examina-  better  than  procure  the  book  named  at  the 
tion  Guide  to  the  Law  of  Probate  and  Divorce  head  of  this  review.'^  —  I^aw  Bscamincttion 
— this  having  been  made  an  extra  subject  by       Journal. 

Bedford's  Pinal  Guide  to  Judicature  Acts,  1873-5. 

1  vol.  8vo.,  7s.  6d.  cloth. 
THE  FINAL  EXAMINATION  GUIDE  to  the  PRACTICE 
of  the  SUPKEME  COURT  OP  JUDICATURE :  containing  a  Digest 
of  the  Final  Examination  Questions,  with  many  new  ones,  with  Answers 
under  the  Supreme  Court  of  Judicature  Acts.  By  Edward  Henslowb 
Bedpoed,  Solicitor,  Editor  of  the  "  Preliminary,"  "  Intermediate,"  and 
"Final,"  &c.,&c. 

"  Every  conceivable  question  appears  to  in  perusing  the  Judicature  Acts."-^£aw  Ex~ 
have  been  asked,  and  a  full  answer  is  given       aminationJournal. 

in  eacb  case.   Mr.  Bedford  really  knows  better  '*  The  various8ections,,orders  and  rules  of  the 

than  we  do  what  students  require,  and  we  actshaveheenherearrangedundertheirproper 
have  no  doubt  that  his  compilation  will  be  and  consecutive  headings  in  thp  form  of  ques- 
extensively  used.  It  contains  a  suificient  tion  and  answer,  and  the  result  is  a  useful  and 
index."— Zaio  Times.  readable  book,  which  we  would  recommend 

"  Mr.  Bedford's  Final  Examination  Guide       students  to  keep  in  view." — Irish  Law  Times. 
supplies  a  want  which  will  be  much  felt  by  "We  have  in  these  pages  a  well  arranged 

students  as  to  what  they  are  to  read  with  refer-  and  clear  digest  of  the  final  examination  ques- 
ence  to  the  new  practice.  The  Guide  and  Time  tions,  and  many  new  questions,  with  answers. 
Table  will  be  found  useful  helps  to  students       under  the  Supreme  Court  of  Judicature  Acts." 

— Standard. 


By  the  same  Author,  Third  Edition,  >on  a  Sheet,  Is. 
A  TABLE  of  the  PRINCIPAL   STEPS  and  TIMES   in  ah 
ACTION    UNDER   THE   SUPREME    COURT    OF  JUDICATURE 
ACTS. 

"It  will  not  only  prove  of  service  to  common  ordinary  action  in   the   Supreme    Court   of 

law  and  chancery  clerks,  but  also  to  articled .  Judicature.'— £aw  Journal. 
clerks  in  the  course  of  their  studies."— iaio  "The  Time  Table  by  the  same  author  (Mr. 

irimes.  Bedford)  presents  in  a  conspicuous  and  oon- 

"  Mr.  E.  H.  Bedford  has  prepared  a  third  venient  form  the  times  allowed  for  taking  the 

edition'of  bis  useful  broadsheet,  containing  a  various  steps  in  an  action."— iaa/  Examina- 

Table  of  the  principal  steps  and  times  in  an  tion  Jownal. 

By  the  same  Author,  on  a  Sheet,  Is. 
A  TABLE  of  the  LEADING-  STATUTES  for  the  INTER- 
MEDIATE and  FINAL  EXAMINATIONS  in  Law,  Equity  and  Con- 
veyancing.   ,™....-«~-~ 

Bedford's  Intermediate  Examination  Guide. 

2  vols,  in  I,  8vo.,  14«.  6d.  cloth. 
The  INTERMEDIATE  EXAMINATION  GUIDE:  containingr 
a  Digest  of  the  Examination  Questions,  on  Common  Law,  Conveyancing  and 
Equity,  with  the  Answers.    By  Edwakd  Henslowe  Bedford,  Solicitor, 
Temple,  Editor  of  the  "  Preliminary,"  "  Intermediate"  and  "  Final,"  &c. 
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Seabome's  Law  of  Vendors  and  Purchasers. 

Post  8vo.„  9s.  cloth. 
A  CONCISE  MANUAL  of  the  LAW  of  VENDORS  and 
PURCHASERS  of  REAL  PROPERTY,  with  a  Supplement,  including 
the  Vendor  and  Purchaser  Act,  1874,  with  Notes.     By  Henry  Seaborne. 

*«*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  rneans  of  reference  to  the  Statutory 
Enactments  and  Judicial  Decisions  regulating  the  transfer  of  Real  Property^  and  also  to  bring 
these^&uthorUies  in  a  compendious  shape  under  the  attention  of  Students. 
.  "  The  value  of  Mr  Seabonie's  work  consists       which  may  be  useful  to  students.'*— &/i«V(W*» 
in  its  being  the  tnost  concise  mammary  yet  pub-       Journal. 

lished  of  one  of  the  most  important  branches  of  "  We  Will  do  Mr.  Seaborne  the  justice  to  say 

the  law.  The  student  will  find  this  book  a  useful  that  we  believe  his  work  will  be  of  some  use  to 
introduction  to  a  dry  and  difficult  subject."—  articled  clerks  and  others  in  solicitors'  offices. 
Lav?  Examination  Journal.  who  have  not  the  opportunity  or  inclination  to 

"  The  book  before  us  contains  a  good  deal,  es-        refer  to  the  standard  works  from'  v/hich  his  is 
pecially  of  practical  information  ns  to  the  course        conjpiled,"— Xav  Journal. 
of  coDveyaocinff  matters  in  solicitors'  offices,  ' 

Aldred's  Questions  on  Property  Law. 

Post  8to.,  5s.  cloth.  I 

ELEMENTARY  QUESTIONS  on  the  LAW  of  PEOPERTY, 
EEAL  and  PEESONAL,  supplemented  by  advanced  Questions  on  the 
Law  of  Contracts,  with  copious  references  throughout.  By  Philip  Foster 
Aldeed,  B.A.,  Halford  College,  Oxford. 

Clark's  Digest  of  House  of  Lords  Gases. 

Royal  8vo.,  31s.  6d.  cloth. 

A  DIGESTED  INDEX  to  all  the  REPORTS  in  the  HOUSE 
of  LORDS  from  the  commencement  of  the  Series  by  Dow,  in  1814,  to  the 
end  of  the  Eleven  Volumes  of  House  of  Lords  Cases,  with  references  to  more 
recent  Decisions.  By  Charles  Clark,  Esq.,  one  of  Her  Majesty's 
Counsel,  Reporter  by  Appointment  to  the  House  of  Lords. 

"The  acknowledged  eminence  of  the, noble       hoped  that  this  Digest  will  have  the  eiTeot  of 
and  learned  persons  by  whom  the  decisions       making  the  profession  at  large  familiarly  ac- 
have  been,  pronounced,  gives  thorn  a  value       quainted  with  them."— (iVe/BA)™  ii^ofice. 
heyond  their  official  authoritatlveness.    It  is 

Barry's  Practice  of  Conveyancing. 

8vo.,  18s.  cloth. 

A  TREATISE  on  the  PRACTICE  of  CONVEYANCING. 

By  W.  Whittaker  Barry,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law,  late 
Holder  of  the  Studentship  of  the  Inns  of  Court,  apd  Author  of  "  A  Treatise 
on  the  Statutory  Jurisdiction  of  the  Court  of  Chancery." 

"We  feel  bound  to  strongly  recommend  it  to  been  felt.    There  has/ been  no  treatise  on  the 

the  practitioner  as  « ell  as  the  student.    The  Practice  of  Conveyancing  issued  for  a  long  time 

author  has  proved  himself  to  be  a  master  of  the  past  thatisadequaieforthe present  renuirements 

subject,  for-he  not  only  gives  a  most  valuable  Mr.  Barry's  work  is  essentiall/what  it  professes 

supply  of  practical  suggestions,  but  cruicises  to  be,  a  treatise  on  the'  Practice  of  Conveyancing, 

them  with  much  ability,  and  we  have  no  doubt  The  treatise,  although  capable  of  compressioS, 

that  his  criticism  wiH  meet  with  general  ap-  is  the  production  of  a  person  of  great  merit  and 

ViayA:'—Law  Maeaane.^  still  greater  promise.'"-&i;i<:iWi' Jiwnai 

]t  contains,  in  a  concise  and  readable  form.  ■'  A  work  the  substance  of  which  is  so  well 

the  law  relating  to  almost  every  point  likely  to  known    lo  our  readers,  needs   no   rccommen- 

anse  in  the  ordinary  every  day  practice  of  the  dation  from  us,  for  its  merits  arc  patent  to  all 

SSySJP.I^.'nj"..  . '."'"'"T  '». 'he  various  from  personal  acouaintance  with  them.     The 

authorities  and  statutes  to  the  latest  date,  and  information  that  the  treatise  so  much  admired 

™t^=i^i^5  S"  r  "'."r"  "*?»»'  0*  practical  con-  may  now  be  had  in  the  more  convenient  form  of 

«ya°w.?;r7^°'"-'°V^'"'-        ...■..,.     ,  a  book,  will  suffice  of  itself  to  secure  a  large  and 

Ihls  treatise  supplies  a  want  which  has  long  eager  demand  for  it."— Lain  Times. 

Barry's  Forms  in  Conveyancing. 

8vo.,  21i.  cloth. 
FORMS  AND  PRECEDENTS  IN  CONVEYANCING ;  with 
Introduction    and    Practical  Notes.     By  W.  Whittaker  Barry,   of 
Lincoln  s  Inn,  Esq.,  Barrister  at  Law,  Author  of  "A  Treatise  on  the  Practice 
01  Conveyancing." 
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Goldsmith's  Equity.— Sixth  Edition. 

Post  8vo.,  18s.  cloth. 

THE  DOCTRINE  AND  PRACTICE  OF  EQUITY:  or  a 

concise  Outline  of  Proceedings  in  the  High  Court  of  Chancery,  designed 
principally  for  the  Use  of  Students.  Sixth  Edition,  acGordjing  to  the  recent 
Statutes  and  Orders.    By  Geo.  Goldsmith,  Esq.,  M.A:,  Barrister-at-La^v. 

"A  weU-kQown  law  student's  book,  the  best,  some  extent  with  that  adopted  by  Mr.  Haynes 
because  the  most  thoroughly  complete,  yet sim-  in  his  eKcellent  'Outliues  of  Eauity,'  but  his 
plified  instructor,  in  the  principles  and  practice  -workismorecompletethanthatoi  Mr.  Haynes," 
of  equity  that  has  ever  been  provided  for  him  ;  —Law  Examinatttm  Jcfumal, 
and  that  its  value  has  been  recognized  by  those  "  The  whole  work  is  elaborated  by  Mr.  Goid- 
who  have  made  use  of  it  is  proved  by  this— that  smith  with  evident  care  and  a  determination  to 
their  commendations  have  carried  it  to  a  sixth  deal  with  all  that  can  come  within  the  scope  of  the 
edition.  The  principles  of  euuity  are  as  they  title.  It  is  characterized  by  comuiehensiveness 
were,  but  the  practice  has  so  changed  since  the  andatthe  same  time  conciseness,  by  clearness  of 
publication  of  the  first  edition,  ^atjevery  part  diction  and  attractiveness  of  style  and  avoidance 
of  this  division  of  the  work  has  required  to  be  of  technlcalitieswhichmightproveembariassinFT 
rewritten  almost  as  often  as  a  new  edition  was  to  the  student,and  a  close  adherence  to  the  pur- 
demanded.  Of  course,  the  size  of  the  book  has  pose  as  expressed  in  the  preface.  Mr.  Gold* 
.grown  also>  and  from  being,  as  wf  remember  it,  smith's  volutneismarkedbyaa  much  originality 
a  very  little  book,  to  be  carried  in  the  pocket,  it  as  well  can  be  found  in  a  work  of  its  kind."— 
has  beeome  a  portly  volume,  and  this  fairly  re-  Law  Journal.  j  v  ' 
presents  its  increased  merits.  Now  that  every  "  Altogether  the  author's  method  and  his  exe- 
student  aspiring  to  the  bar  is  to  be  exaniioed  be-  cutioa  are  alike  commendable— and  we  are  of 
fore  admission^  good  books  for  instruction  in  opinion  that  the  lawyer,  who,  as  a  student, 
the  law  will  be  more  tlian  ever  in  request  "—  avails  himself  of  the  primary  intention  of  Mr. 
Law  Times.  Goldsmith's  work  by  finding  in  it  his  first  equity 

"  It  is  difficult  to  know  which  to  praise  most,  reading  book  or  primer^  will  afterwards  verify 

theexcetlenceanddignity  ofthe  style,  orthe  ex-  the  anticipation  of  the  author  , by  making  of  it 

hanstiveness  of  the  infbrmation  furnished  to  the  dilectujuvenili  or  vade  mecum  in  his  later  piac- 

reader.     Mr.  Goldsmith's  plan  corresponds  to  tice."— iaw  Magazine,  2nd  notice. 

Lewis's  Introduction  to  Equity  Drafting. 

Post  8vo.,  12i.  cloth. 
PRINCIPLES  of  EQUITY  DRAFTING;  with  an  Appendix 
of  Forms.    By  Hubbrt  Lewis,  B.A.,  of  the  Middle  Temple,  Barrister  at 
Law ;  Author  of  "  Principles  of  Conveyancing,"  &o. 

Lewis's  Introduction  to  Conveyancing. 

8vo.,  18».  cloth. 
PRINCIPLES  of  CONVEYANCING  explained  and  illus- 
trated by  Concise  Precedents ;  with  an  Appendix  on  the  effect  of  the  Trans- 
fer of  Land  Act  in  modifying  and  shortening  Conveyances.  By  Hubert 
Lewis,  B,A.,  late  Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle 
Temple,  Barrister  at  Law.  ^^_^ 

Hare  on  Discovery.— Second  Edition,  with  Addenda,  1877. 

Post  8to.,  12s.  cloth. 
A  TREATISE  ON  THE  DISCOVERY  OF  EVIDENCE, 
ADAPTED  TO  THE  PROCEDURE  IN  THE  HIGH  COURT  OP 
JUSTICE.  By  Thomas  Hake,  of  the  Inner  Temple,  Esq.,  Barrister  at 
Law  Second  Edition,  with  Addenda,  containing  all  the  Reported  Cases 
to  the  end  of  1876,  by  Sherlock  Hare,  of' the  Inner  Temple,  Esq.,  Bar- 
rister at  Law,  and  of  the  Midland  Circuit.  ,.  .   ,^  .    , 

"  We  have  read  his  work  with  considerable  lation  are  referred  to  In  the  text,  a  synopsis  of 

attention  and  interest,  and  we  can  speak  in  recent  cases  is  given,  and  a  good  index  com- 

?erS^s  of  co"dial  praise  if  the  manner  in  which  plejes  the  whole."-iaw  lime.. 

theTiew  procedure  has  been  worked  into  the  "  The  original  work  speedily  became  an  au- 

nirt  material     Not  that  the  old  material  has  thonty  on  this  subject,  and  has  been  for  years 

Spin   allowed    to   remain   unimproved.      In  a  recognized  text-book  among  the  profession 

ma?v  instances  necessary  changes  and  amend-  and  the  courts,  and  we  are  pleased  to  see  that 

ments  have  been  made,  evincing  a  thorough  the  present  editor  has  in  no  way  abated  his 

aonreciation  of  the  necessities  of  the  case  on  care  m  noting  up  the  new  cases  and  explaining 

thrnart  of  the  learned  editor.    We  purposely  the  present  law  and  practice,  so  that  in  all 


Q- 


th»  nart  of  the  learned  editor.    We  purposely  me  preseni,  law  anu  praciioe,  bo  inai  in  aii 

abstain  from  referring  to  the  details  of  the  essential  points  the  present  edition  is  a  worthy 

bMk     'Hare  on  Discovery'  has  long  been  successoj:  to  its  predecessor." -/risA  Laa 

well  known,  itmnst  now  become  betlerknown.  Titmt. 
All  the  sections  and  orders  of  the  new  legis- 
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Locoek  Webb's  Practice  of  the  Court  of  Judicature. 

Just  published.  .  1877.     One  thick  vol.  8yo.,  30».  cloth. 

THE  PRACTICE  of  the  SUPREME  COURT  of  JUDICA- 
TURE and  of  House  of  Lords  on  Appeals,  and  the  Rules  of  Law  under 
the  Jurisdiction  of  the  Court  of  Bankruptcy,  the  Court  of  Chanpei-y  of  the 
County  Palatine  of  Lancaster,  the  Court  of  the  Lord  Warden  of  the  Stan- 
naries, and  the  County  Courts ;  shewing  to  wha,t  extent  such  jurisdiction 
is  exclusive  or  is  ooncun-ent  with  that  of  the  High  Court  of  Justice,  and 
the  Practice  on  Appeals  from  those  Courts.  By  LocoCK  Webb,  Q.C.,  of 
the  Middle  Temple,  Esq. 


Ball's  Popular  Conveyancer. 

Just  published,  8vo.,  10».  Gd.  cloth. 

THE  POPULAR  CONVEYANCER,  being  a  comprehensive 
Theoretical  and  Practical  Exposition  of  Conveyancing,  with  Concise 
Precedents.    By  James  Ball. 

Contents:— Chap  I.  Tntroductlon. — II.  Terms  employed  in  Conveyances. — Til.  Agreements 
or  Contracts  for  Sale  or  Purchase. — IV.  General  Contracts.  —  V.  Conveyances  on  Sales. — 
VI.  Leases.— VII.  Mortgages.— VIII.  Partnerships.— IX.  Settlements.— X.  Wills.— XI.  Mis- 
cellaneous Deeds.— XII.  Abstracts  of  Title.— XIII.  Memorials.— XIV.  Notices.— XV.  Kecitals. 
— XVI.  Uequisitions  on  Title. — XVII.  On  Conducting  and  completing  Conveyancing  Matters. 
Appendix  Aj  Charter  of  Feoffment.r-B.  23  &  24  Vict.  -cap.  145  (with  -Notes).- C.  Affidavits 
and  Declarations. — ^D.  Public  Companies :  Instruments  required  upon  Incorporation. — Table  of 
Cajjes  cited. — Table  of  Precedents.— General  Index. 

"  The  woi;k  shons  that  Mr.  Ball  has  a  very  simpler  conveyancing  matters  transacted  in  a 

clear  conception  of  conveyancing;  his  notes  solicitor's  office.    We  think  the  book  will  be 

are  well  written  and  compendious,  and  the  useful  for  this  purpose,  and  the  diligence  with 

precedents  have  been  selected  with  ^reat  care.  which  the  author  has  annotated  his  precedents 

Such  a  hook  must  commend  itself  to  students  will  certainly  save  the  solicitor,  or  his  con- 

and  practitioners." — Law  Times.  veyancing  clerk,  the  trouble  of  imparting  a 

"Mr.  Ball's  main  object  is  to  place  in  the  good  de^  of  elementary  information  to  the 

'  hands  of  clerks  and'  students  a  guide  to  the  ^  articled  clerks." — Solicitors'  Journal. 


Tudor's  Leading  Cases  on  Real  Property,  &c.— 2nd  Edit. 

One  thick  vol.  royal  8vo,,  42«.  cloth ;  48s.  calf. 

A  SELECTION  OF  LEADING  CASES  on  the  LAW 
RELATING  to  REAL  PROPERTY,  Conveyancing,  and  the  Construc- 
tion of  Wills  and  Deeds ;  with  Notes.  By  Owen  Davies  Tudob,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law.  Author  of  "  A  Selection  of  Lead-' 
ing  Cases  in  Equity,"    Secpnd  Edition, 

*•  The  Second  Edition  is  now  before  us,  and  law  itself  applicable  to  the  cases  discussed  by 

we  are  able  to  say  that  the  same  extensive  him.    We  cordially  recommend  the  work  to  the 

knowledge  aud  the  same  laborious  industry  as  practitioner  and  the   student  alike,  bnt  espe- 

have  been  exhibited  by  Mr.  Tudor  on  former  cially  to  the  former."— &/ici«M'  Journal, 

occasions  characterize'  this  later  production  of  "  This  and  the  other  volumes  of  Mr.  Tudor  are 

his  legal  authorship ;  aud  it  is  enough,  at  this  almost  a  law  library  in  themselves,  and  we  are 

moment  to  reiterate  an  opinion  that  Mr.  Tudor  satisfied  that  the  student  wonld  learn    more 

has  well  maintained  the  high  legal  reputation  law  from  the  careful  reading  of  them  than  he 

which  his  standard  works  have  achieved  in  all  would  acquire  from  double  the  time  given  to 

countries  where  the  English  language  is  spoken.  the  elaborate  treatises  which  learned  professors   , 

ana  tbe  decisions  of  our  Courts  are  quoted."  recommend  the  student  to  peruse,  with  entire 

—{^^MaeatratmdRevtm.    .            ,.            ,  forgetfulness  that  time  and  brains  are  limited, 

.rhe  work  before  ns  comprises  a  digest  of  and  that  to  do  what  they  advise  would  be  the 

decisions  wliich,  if  not  exhaustive  of  all  the  work  of  a  life.    Smith  and  Mr.  Tudor  will  to- 

l'fi?,"E.'f™  „?"'.'■  r^'  property  code,  will  at  gether  give  them  such  a  knowledge  of  law   as 

,„„i.w.SJ™   J  '°*u°  "'"''ing  untouched   or  they  could  not  obtain  from  a  whole  library  of 

unelaborated  under  the  numerous   legal   doo-  text  books,  and  of  law  that  will  be  useful  ev-ery 

mTt,^?^';'.'".™.^"  °°.*"r  severally  reFate.    Ttt  day,  instead  of  law  that  they  will   not  want 

?i™„l,v.,?rj.«j"™°°'°j*" ''''"  j"*""""-'"  three,  times  in  their  lives.    At  this  .well  the 

^  «™™  J^,;™     .'?.  ^'"eo.  we  accord  oor  entire  practising  lawyer  might  beneficially  refresh  his 

commendation,    ihere  are  no  omissions  of  any  memory  by  a  draught,  when  a, leisure  hour  will 

important  cases  relative  to  the  various  branches  permit  him  to  study  a  leading  case     No  law 

of  thelawcompriscdrnthework,  norareUiere  library  should    be   without  this   most    usetui 

any  omissions  or  defects  in  his  statement  of  the  book,"— L<n»  Times. 

e — ' '■ 0 
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Chute's  Equity  in  Relation  to  Common  Law. 

Post  8to.,  9*.  cloth. 
EQUITY  UNDER  THE  JUDICATURE  ACT,  OR  THE 
RELATION  OF  EQUITY  TO  COMMON  LAW:  with  an  Appendix, 
containing  the  High  Court  of  Judicature  Act,  1873,  and  the  Schedule  of 
Rules.  3y  Chaloner  William  Chute,  Barrister  at  Law ;  Fellow  of 
Magdalen  College,  Oxford ;  Lecturer  to  the  Incorporated  Law  Society  of 
Great  Britain. 

"  His  manner  is  eminently  philosophical,  way  in  -which  modern  cases  are  used  to  illus- 

and  proves  the  capacity  of  the  author  for  the  trate  the  doctrines  expounded.    As  it  stands 

position  of  a  lecturer,  while  it  is  just  the  kind  it  appears  to  us  to  be  A  useful  guide  to  the 

of  teachingbyvrhich  students  are  attracted  to  leading  principles  of  Equity  Jurisprudence, 

the  light.     Students  may  here  congratulate  The  hook  is  written  in  easy  and  familiar  lan- 

themselves  on  thepossibilityoffi^ding,  within  guage,  and  is  likely  to  prove  more  attractive 

the  limits  of  two  hundred  pages,  many  of  the  lo  the  student  than  many  formal  treatises." 

chief  doctrines  of  Equity,  set  forth  briefly,  — Solicitors'  Jotimal. 

lucidly  and  completely." — LaiD^fntrnai.  "  He  thinks  clearly,  writes  very  well.    As  a 

'*  We  may  add  t-hat  his  style  presents  a  very  small  and  meritorious   contribution   to   the 

agreeable  contrast  to  the  general  style  of  law  history  of  jurisprudence   it  deserves  to  be 

books.    In  conclusion,  we  would  heartily  le-  welcome*." — Lcm  Times. 

commend  this  most  instructive  and  interesting  "The  work  is  conscientiously  done  and  will 

work  to  the  perusal  of  the  student."T-ikcu7  be  useful  to  the  student  at  the  present  junc- 

ExamimUian  JoamdL  tuie^^Echo. 

"The  present  volume  can  scarcely  fail  to  "J(Ir.  Chute's  book  is  founded  upon  lectures 

oecome  a  standard  work  on  the  subject  of  delivered  by  him  to  the  students  at  the  Law 

which  it  treats.    Mr.  Chute  has  one  special  Institution.    The  object  of  it  is  to  point  out 

virtue  for  which  his  readers  will  be  thankful —  concisely  the  principles  on' which  the  doctrines 

the  method  and  arrangement— which  are  spe-  of  Equity  depend,  and  to  show  the  relation  of 

cially  valuable  in  abook  of  this  khid."— i/iwTt-  Equity  to  the  Common  Law,  and  the  work  is 

inff  Post.  a  useful  one  for  the  class  of-  persons  to  whom 

"  The  book  is  deserving  of  praise,  both  for  the  lectures  are  delivered." — AtJieticeum, 
clearness  of  exposition  and  for  the  interesting 


Tomkins  and  Jencken's  Modem  Roman  Law. 

8vo.,  14s.  cloth. 

COMPENDIUM  of  the  MODERN  ROMAN  LAW.  Founded 
upon  the  Treatises  of  Puchta,  VonTangeroTV,  Arndts,  Franz  Mcehler  and 
the  Corpus  Juris  Civilis.  By  Frederick  J.  Tomkins,  Esq.,  M.A.,  D.C.L., 
Author  of  the  "Institutes  of  Roman  Law,"  Translator  of  "  Gaiiis,"  &c., 
and  Henry  Dibdrich  Jenokbn,  Esq.,  Barristers  at  Law,  of  Lincoln'alnn. . 

"  Mr  Tomkins  and  Mr.  Jencken  could  not   ,       "  To  those  who  think  with  ns  that  the  study 

have  written  such  an  excellent  hook  as  this  if  of  the  modern  civil  law  has  heen  too  much 

they  had  not  devoted  many  laborious  days,  neglected  in  the  education  of  solicitors,  the  ad- 

nrohahly  years,  to  the  study  of  Roman  Law  in  mirable  book  whose  title  we  have  above  an- 

its  entirety  and  to  research  into  the  laws  of  nounced  will  be  indeed  invaluable."— £o«ii 

continent^  states,  for  the  purpose  of  learning  Examination  Journal. 
what  principles  of  Roman  Law  are  preserved 
in  their  iurispiudence."—iaw  TiTms. 

Tudor's  Law  of  Charitable  Trusts. — Second  Edition. 

Post  8vo.,  18j.  cloth. 
THE  LAW  OF  CHARITABLE  TRUSTS ;  with  the  Statutes 
to  the  end  of  Session  1870,  the  Orders,  Regulations  and  Instructions,  issued 
pursuant  thereto  ;  and  a  Selection  of  Schemes.  By  Owen  Davies  Tudob, 
Esq  of  the  Middle  Temple,  Bamster-at-Law;  Author  of  «  Leadmg  Cases  in 
Equi'tyj"  "  Real  Property  and  Conveyancing j"  &c.    Second  Edition. 

"No  living  writer  is  more  capable  than  only  to  add  that  the  index  is  very  carefully 

«o  nviug  iriii^"  .         ,„!,  ,  „„rt-   his  compiled."— 5(jfM!t(o(-j'.ro«M-»ffi?. 

Mr.  Tudor  of  producing  such  a  work .   ms  .  „  r^^   ^^^^^,^  excellent  little  book  on  Cha- 

Leading  Cases  in  Equity,  and  also  on  ine  ^^.j^^j^  Trusts.    It  is  in  all  respects  the  text- 


Law  of  Real  Property,  have  deservedly  cameu  ^^^^  for  the  lawyer,  as  well  as  a  hand-book  for 
for  him  the  highest  reputation  as  a  learned.  reference  bytrnstees  and  others  engaged  in  the 
careful  and  judicious  text-writer.    We  hfive       management  of  charities."— iaai  rimes; 
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Phillimore's  Commentaries  on  International  Law.  2nd  Ed. 

4  Vols.  8vo.,  61.  3s.  cloth;  71.  3s.  calf. 

COMMENTARIES  on  INTERNATIONAL  LAW.    By  the 

Rt.  Hon'.  Sir  Robert  Phillimore,  Kiit.,  Member  of  H.M/s  Most  Hon. 
Privy  Council^  and  Judge  of  the  High  Court  of  Admiralty  of  England. 
***  For  tJie  convenience  of  purchasers.  Vol.  1,  price  25s.,  Vol.  2,  price  28*.,  Vol.  3,  price  BBs.,  and 
^  Vol.  4,  price  Sis.  cloth,  may  be  had  separately  to  complete  sets.    ' 

Extract  from  Pamphlet  on  "American  Neutrality"  by  George  Beuis  {Boston,  U.S.). — "  Sir 
Robert  Phillimore,  the  present  Queen's  Advocate,  and  author  of  the  most  comprehensive  and 
systematic  '  Commentary  on  International  Law '  that  England  has  produced." 

The  authority  of  this  work  is  admittedly       mentaries  ■will  be  of  the  greatest  use  to  many 


great,  and  the  learning  and  ability  displayed 
in  its  preparation  have  been  recognized  by 
writers  on  public  law  both  on  the  Continent  of 
Europe  and  in  the  United  States.  With  this 
necessarily  imperfect  sketch  we  must  conclude 
our  notice  of  the  first  volume  of  a  work  which 
forms  an  important  contribution  to  the  litera- 
ture of  public  law.  The  book  is  of  ^reat  utility, 
and  one  which  shouldlindaplaceinthelibrary 
of  every  civilian." — Law  Magazine. 

"We  cordially  welcome  a  new  edition  of 
vol.  I.  It  is  a  work  that  ought  to  be  studied 
by  every  educated  man,  and  which  is  of  con- 
stant use  to  the  public  writer  and  statesman. 
It  will  not  be  out  of  place  to  further  remark, 
that  the  arrangement  is  excellent,  the  table  of 
contents,  the  list  of  authorities  are  complete, 
and,  therefore,  these  Cominentaries  are  singu- 
larly handy  for  reference.  Altogether  this 
work  is  a  witness  to  the  zeal,  industry  and 
ability  of  Six  R.  Phillimore.  It  will  not  only 
be  read  at  home,  hut  also  in  the  United  States, 
and  it'cannot  fail  to  smooth  the  way  for  the 
thorough  international  understanding  between 
England  and  America  that  the  true  men  of  both 
countries  so  ardently  desire." — Law  Journal. 

"  It  is  the  most  complete  repository  of  mat- 
ters bearing  upon  international  law  that  we 
have  in  the  language.  We  need  not  repeat 
the  commendations  of  the  text  itself  as  a 
treatise  or  series  of  treatises  which  this  journal 
expressed  upon  the  appearance  of  the  two 
first  volupiea.  The  reputation  of  the  Author 
is, too  well  established  and  too  widaly  known. 
We  content  ourselves  with  testifying  to  the 
fulness  and  thoroughness  of  the  work  as  a 
compilation  after  an  inspection  of  the  three 
voluines  (second  edition) ."-^^orfora  {United 
States)  Daily  Advertise. 

"  Sir  Robert  Phillimore  may  \*^ell  be  proud 
of  this  work  as  a  lasting  record  of  his  ability, 
learning  and  his  industry.  Having  read  the 
work  carefully  and  critically,  we  are  able  to 
highly  recommend  it.  Usually  when  such  a 
work  reaches  a  second  edition  critical  com- 
mendation is  superfluous,  but  the  present  is 
an  exceptional  case,  because  Phillimore's  Com- 


n on-professional  readers  who,  as  public  men 
and  public  writers,  find  it  necessary  to  study 
internationallaw.  It  is  in  itself  a  well  digested 
body  of  laws." — Zow  Journal  {second  noHce). 

"We  have  within  a  short  period  briefly 
noticed  the  previous  volumes  of  the  importaiit 
work  of  which  the  fourth  volume  is  now  before 
us.  We  have  more  than  once  recognized  the 
ability  and  profound  research  which  the  learned 
author  has  brought  to  hear  upon  the  subject, 
but  this  last  volume  strikes  us  as  perhaps  the 
most  able  and  lucldj  and,  in  addition  to  the^e 
merits,  it  deals  with  a  division  of  international 
jurisprudence  which  is  of  very  great  interest, 
namely,  private  international  law  or  comity. 
The,i8sue  of  a  second  edition  proves  that  it 
has  attained  a  position  of  authority  and  is 
favourably  received  by  international  jurists. 
We  have  no  grounds  forlmpugning  Its  accu- 
racy, and  as  a  compilation  it  must  receive  our 
acknowledgment  that  it  is  abte  and  learned." 
— Law  Times. 

"The  second  edition  of  Sir  Robert  Philli- 
more's Commentaries  contains  a  considerable 
amount  of  valuable  additional  matter,  bearing 
more  especially  on  questions  of  international 
law  raised  by  the  wars  and  contentions  that 
have  brok^  out  in  the  world  since  the  publi- 
cation of  the  first  edition.  Having  upon  a 
former  occasion  discussed  at  some  length  the 
general  principles  and  Execution  of  this  im- 
portant work,  we  now  propose  to  confine 
ourselves  to  a  brief  examination  of  a  single 
question,  on  which  Sir  Robert  Phillimore  may 
justly  be  regarded  as  the  latest  authority  and 
as  the  champion  of  the  principles  of  maritime 
law,  which,  down  to  a  recent  period,  were 
maintained  by  this  country,  and  which  were 
at  one  time  accepted  without  question  by  the 
maritime  powers.  Sir  Robert  Phillinjore  has 
examined  with  his  usual  learning,  and  esta- 
blished without  the  possibility  of  doubt,  the 
history  of  the  doctrine  '  free  ships,  free  goods,' 
and  its  opposite,  in  the  third  volume  of  his 
•  Commentaries '  (p.  302)."— £(fm6w77A  Review. 
No.  296,  October,  1876. 


Underhiirs  Law  of  Torts  or  Wrongs. 

Post  8vo.,  Qs.  cloth. 

A  SUMMARY  OF  THE  LAW  OF  TORTS  OR  WRONGS 
INDEPENDENT  OF  CONTRACT,  for  the  use  of  Students  and  Prac- 
titioners. By  Arthur  Underhill,  B.A.,  of  Lincoln's  Inn,  Esq.,  Barrister 
at  Law. 

index    facilitates  reference."  —  Justice  of  the 
Peace. 

"He  has  set  forth  the  elements  of  the  law  with 
clearness  and  .accuracy.  The  little  work  of 
Mr.  Underhill  is  inexpeusive,  and  may  be  cone- 
i'allyreliedon."--Xflai  TiwM.  ** 

This  13  a  very  useful  little  book  on  the  law  of 
iorta.  The  book  is  intended  for  the  student  who 
desires  to  have  principles  before  entering  into 
particulars,  and  we  know  no  book  on  the  subject 
so  well  adapted  for  the  purpose."— £bw  £r«mi- 
natton  Reporter, 


"  Mr.  Underbill  states  that  his  chief  aim  has 
been  to  write  for  the  student,  but  many  who  have 
,  passed  their  pupilage  and  are  now  enjoying  the 
advantages  01  considerable  i^ractlce,  may  consult 
these  pa^es  with  advantage.  Mr,  Underhill  places 
before  hi»  readers  broad  principles'or  rules  of  law, 
which  he  illustrates  by  cases  falling  under  them, 
so  that  they  are  placed  before  the  mind  in  a 
manuer  most  impresHive.  Exceptions  are  not 
omitted,  and  the  rules  are,  when  necessary,  elu- 
cidated by  sub-rules.  The  iilau  is  a  good  one. 
and  has  been  honestly  carried  out,  and  a  good 
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Christie's  Crabb's  Conveyancing.— Fifth  Edit,  by  Shelford. 

Two  vols,  royal  8vo.,  31.  cloth ;  SI.  12s.  calf. 

CRABB'S  COMPLETE  SERIES  of  PRECEDENTS  in 
CONVEYANCING  and  of  COMMON  and  COMMERCIAL  FORMS 
in  Alphabetical  Order,  adapted  to  the  Present  State  of  the  Law  and  the 
Practice  of  Conveyancing ;  with  copious  Prefaces,  Observations  and  Notes 
on  the  several  Deeds.  By  J.  T.  Chkistik,  Esq.,  Barrister-at-Law.  The 
Fifth  Edition,  -with  numerous  Corrections  and  Additions,  by  Leonard 
Shelfokd,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 

*«*  ThU  Woi%  which  embraces  both  Vie  Frinciples  and  Practice  qf  Conveyancing,  contains  likmise 
every  description  of  Instrument  wanted  fo}'  Commercial  Parpos&i. 

9 

General  Table  of  Heads  of  Prefaces  and  Forms, 

Abstracts. — Accounts.— Acknowledgments. — Acquittances.— Admittances. — Afiidavits,  Affir- 
mations or  Declarations. — Agreements  :  to  relinquish  Business :  to  Guarantee :  for  a 
Lease :  before  Marriage :  for  a  Partition :  between  Principal  and  Agent :  for  the  Sale  and 
Purchase  of  Estates:  for  Sale  of  Copyhold  Estates:  for  Sale  of  Leaseholds:  for  Sale  of 
an  Advowson. — Annuity:  secured  on  Copyholds. — Annuities:  Assigments  of. — Appoint- 
nlents :  of  Guardians. — Apportionment. — Apprenticeship  :  to  the  Sea  Service :  to  an 
Attorney :  Assignment  of. — Arbitration  :  Award. — Assignments :  Bonds :  Leases :  Patents  : 
Pews  :  Policies  of  Insurance  :  Reversionary  Interests. — Attestations,— Attornments.' — 
Auctions  :  Particulars  of  Sale. — Bargains  and  Sales :  of  Timber. — Bills  of  Sale  of  Goods. 
— Bonds:  Administration:   Receiver  pending  Suit:  Post  Obit:  Stamps  on. — Certificates. 

Composition  :  Conveyances  in  Trust  for  Creditors.— Conditions :  of  Sale.— Confirmations. 

— Consents. — Coparmership :  Dissolution  of  Copartnership. — Covenants:  Stamps  on:  for 
Production  of  Title  Deeds.— Declarations.-Deeds :  I.  Nature  of  Deeds  in  General :  II. 
Requisites  of  a  Deed:  III.  Formal  parts  of  Deeds:  IV.  Where,  a  Deed  is  necessary. or 
otherwise :  V.  Construction  of  Deeds :  VI.  Avoiding  of  Deeds :  VII.  Proof  of  Deeds : 
VIII.  Admission  of  Parol  Evidence  as  to  Deeds :  IX.  Possession  of  Deeds  :  X.  Stamp 
Duty  on  Deeds. — Defeasances. — Demises — Deputation. — Disclaimers.— Disentailing  Deeds, 

Distress :  Notices  of.— Dower. — Enfranchisements.— Exchanges. — Feoffments. — Further 

Charges. Gifts.— Grants.— Grants  of  Way  ot  Road.— Indemnities.— Leases  i    I.  Nature 

of  Leases  in  General:  II.  Requisites  to  a  Lease:  III.  Parts  of  a  Lease:  IV.  Incidents  to 
a  Lease:  V.  Stamps  on  Leases.— Letters  ot  Credit.— Licences.-Mortgages  :  of  Copyliolds  : 
of  Leaseholds :  Transferor:  Stamp  Duty  on.— Notes,  Ord.ers,  Warrants,  Sic— Notices  :  to 

Quit. Partition. — Powers :  of  Attorney.— Presentation.— Purchase  Deeds :  Conveyance  of 

Copyholds :  Assignments  of  Leaseholds:  Stamps  on.— Recitals. — Releases  or  Conveyances : 
or  Discharges. — Renunciations  or  Disclaimers. — Resignations. — Revocations. — Separation, 
—Settlements:  Stamp  Duty  on.— Shipping :  Bills  of  Lading:  Bills  of  Sale:  Bottomry 
and  Respondentia  Bonds :  Chatter  Parties.— Surrenders.-Wills:  1.  Definition  of  Will  and 
Codicil  •  2.  To  what  Wills  the  Act  7  Will.  4  &  1  Vict.  c.  26  does  not  apply :  3.  What  may 
be  disposed  of  by  Will :  4.  Of  the  capacity  of  Poisons  to  make  Wills :  S,  Who  may  or  may 
not  be  Devisees ;  6,  Execution  of  Wills :  7,  Publication  of  Wills :  8,  Revocation  of  Wills : 
9,  Lapse  of  Devises  and  Beciuests :  10,  Provisions  and  Clauses  in  Wills:  11,  Construction 
of  WiUs, 

From  the  Law  Times.  the    einerienced  draftsman,     Mr,  Shelford  has 

■'  ThenreDaration  of  it  could  not  have  been  con-      Proved  himself  m  this  task  to  be  not  nuworthy  of 

fided  to  mowable  hands  than  those  of  Mr.  She!-     .his  formeriepntation,    lo  those  familiar  with  his 

ford  the  veteran  authority  on  real  propetty  law,       other  works  it  will  be  a  sufficientreconimendation 

With  the  industry  that  distinguishes  him  he  has      ot  tnis. 

haSI  ?a"£im'f  sicondC;abb,''in  i^udUioo  C?abb '.  ,.  From  the  Law  Magazine  and  Revie«,. 

suoerior  -.and  the  result  is  a  work  of  which  the  Jo  this  importantpart  of  his  duty-theremo- 

oricinal  iuthor  would  have  been  proud,  could  it  delling  and  perfictinB  of  the  lorms-^even  with 

have  aoueareJ  under  his  own  auspices.   It  is  not  the  examination  which  we  have  already  been«ble 

a  bnSk  to  be  auoted,  nor  indeed  could  its  merits  be  to  siTord  this  work,  we  are  able  to  affirm,  that  the 

^ihibited  by  Quotation.    It  is  essentially  abook  ol  learned  editor  has  been  eminently  successful  end 

Practice  which  can  only  be  described  in  rude  out-  effected  valuable  improvements." 

b^d^'^r^  thi' no«tl.o';'e^?r'X«  ..  ^          Prom  the  Law  CkronieU. 

»«Fvick  it  has  been  so  laboriously  complied."  It  possesses  one  distinctive  feature  indevoting 

""  more  attention  than  usual  in  such  works  to  forms 

Fromthe  Solicitors' Journal.  of  a  commercial  nature.    We  are  satisfied  from 


two 


e- 


'n.i.<-ollcctionofprecedentscoiitainedin  these  aneiaminatiqnofthepresentwiththeimmediateJy 

,  vSlumes  are  all  tiat  could  be  desired.    Ihey  preceding  edition  that  Mr.  Shelford  has  very  coiF- 

.r.naTdenlarlywelladaptcdforSolicitors, being  sidcrably  improved  the  character  of  the  work. 

Sf  a  rS  ly  p/aotica   character. .  They  are  more-  both  in  the  prefaces  and  in  the  forms.    On  the  , 

o  A-  ftVe7«"  the  useless  repetitions  of  common  whole  the  two  volumes  of  Crabb's  Precedents,  as 

forms  that  Mmnchincrease  the  bulk  and  expense  edited  by  Mr.  Leonard  Shelford  will  be  found 

ofiSmeeollecSMSthatwecouldname.   WeWv  extremefy  useful  in  a  solicitor's  office,  preaentiog 

not  of  anv  collection  of  conveyancing  precedents  a  large  amount  of  real  property  learning,  with 

S?at  woild  make  it  so  possible  for  a  tjrro  to  pot  vervnumerousprecedents:  jndeedwe  knowof  no 

Jogether  a  presentable  Sraft  at  an  exigency,  or  boot  sojustly  entitled  totheappellation  of 'handy' 

which  are  more  handy  in  every  respect,  oven  for  as  the  fifth  edition  of  Mr.  Crabb's  Precedents." 
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Mosely's  Articled  Clerks'  Handy-Book. 

12ino.,  7s.  cloth. 

A  PRACTICAL  HANDY-BOOK  of  ELEMENTARY  LAW, 

designed  for  the  use  of  Articled  Clerks,  with  a  Course  of  Study  aud  Hints  oo 
Reading  for  the  Intermediate  and  Final  Examinations.  By  M.  S.  Moselt, 
Solicitor,  Clifford's  Inn  Prizeman,  M.  T.  1867. 


Rouse's  Copyhold  Manual. — Third  Editioij. 

12mo.,  10s.  6d.  cloth. 

THE  COPYHOLD  ENFRANCHISEMENT  MANUAL, 
giving  the  Law,  Practice  and  Forms  in  Enfranchisements  at  Common  Law 
and  under  Statute,  and  in  Commutations ;  with  the  Values  of  Enfranchise- 
ments from  the  Lord's  various  Rights  :  the  Principles  of  Calculation  being 
clearly  explained,  and  made  practical  by  numerous  Rules,  Tables  and 
Examples.  Also  all  the  Copyhold  Acts,  and  several  other  Statutes  and 
Notes.  Third  Edition.  By  Rolla  Rouse,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law,  Author  of  "  The  Practical  Conveyancer,"  &c. 

"  This  new  edition  follows  the  plan  of  its  pre.  world  will  greet  with  pleasure  a  new   and  im- 

de(Jessor,  adopting  a  fivefold  division : — 1.  The  proved  edition  of  his  copyhold  manual.    The 

Lew.    2.  The  Practice,  with  Practical  Sugges-  third  edition  of  that  work  is  before  us.    It  is  a 

tions  to  Lords,  Stewards  and  Copyholders,    S,  work  of  great  practical  value,  suitable  to  lawyers 

The  Mathematical  consideration  of  the  Subject  and  laymen.    We  can  freely  and  heartily  recom 

in  all  its  Details,  with  Rules,  'J'ables  and  £xam-  mend  this  volume  to  the  practitioner,  the  steward 

pics.   4.  Forms,   5,  The  Statutes, with  Notes,  Of  and  the  copyholder,*' — Laio  Magazine, 

these, wecanonlyrepeatwhatwehavesaidbefore,  "  >low,  however,  that  copyhold  tenures  are 

that  they  exhaust  the  subject ;  -they  give  to  the  being  freauently  converted  into  freeholds,  Mr. 

practitioner  all  the  materials  required  by  him  to  House's  treatise  will  doubtless  be  productive  of 

conduct  the  enfranchisement  of  a  copyhold,  whe-  very  extensive  benefit ;  for  it  seems  to  us  to  have 

ther  voluntary  or  compulsory  " — Law  Times.  been  very  carefully  prepared,  exceedingly  well 

"  When  we  consider  what  favor  Mr,  House's  composed  and  written,  and  to  indicate  much  ex. 

Practical  Man  and  Practical  Conveyancer  have  perience  in  copyhold  law  on  the  part  of  the 

found  with  the  profession,  we  feel  sure  the  legal  author."— &/icj<0rj'j0iira<z/,  . 


Shelford's  Succession,  Probate  and  Legacy  Duties. 
Second  Edition. 

12mo,,  16s,  cloth. 

THE  LAW  relating  to  the  PROBATE,  LEGACY  and 
SUCCESSION  DUTIES  in  ENGLAND,  IRELAND,  and  SCOTLAND, 
including  all  the  Statutes  and  the  Decisions  on  those  Subjects:  with  Forms 
and  Official  Regulations.  By  Leonakd  Shelford,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.  The  Second  Edition,  with  many  Alterations  and 
Additions. 

"  The  book  is  written  mainly  for  solicitors,-  subject  nothing  remains  but  to  make  known  its 

Mr,  Shelford  has  accordingly  planned  his  work  appearance  to  our  readers.    Its  meritshave  been 

with  careful  regard  to  its  practical  utility  and  already  tested  by  most  of  them,"— iaw  Times 

i^nyMse.'^Sohcitors'  Journal.  "On the  whole  Mr,  Shelford's  book  appears' to 

One  of  the  most  useful  and  popular  of  his  us  to  be  the  best  and  most  complete  work  on  this 

productions,  and  being  now  the  text  nook  on  tne  extremely  intricate  subject,''— iani  Magazine 


Davis's  Law  of  Registration  and  Elections. 

One  small  12mo,  vol,,  15s.  cloth, 

MANUAL  OF  THE  LAW  AND  PRACTICE  OF  ELEC- 
TIONS AND  REGISTRATION.  Comprising  all  the  Statutes,  with  Notes 
and  Introduction,  and  a  Supplement  containing  the  Cases  on  Appeal  down 
to  1869,  the  Rules  relating  to  Election  Petitions,  and  a  complete  Index 
to  the  whole  Work.  By  James  Edward  Davis,  Esq.,  Barrister  at  Law, 
Author  of  "  Manual  of  Practice  and  Evidence  in  the  County  Courts,"  &c. 
The  Supplement  may  be  had  tepa/ra/tehj,  price  3«.  leTced. 
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Eelly's  Conveyancing  Draftsman. 

Post  8vo.,  6s.  cloth. 
THE  DRAFTSMAN  :  containing  a  Collection  of  Concise  Prece- 
dents and  Forms  in  Conveyancing;  with  Introductory  Observations  and 
Practical  Notes.    By  James  Henry  Kelly. 

**  Thisis  a  thorouEhlypractical  book, designed  book  are,  generally  speaking,  oftbe  cliaTacter 
for  the  solicitor  and  the  studenc.    Mr.  Kelly  has     •  contemplated  by  the  author's  design.    We  have 

rightly  conceived  the  duties  of  a  conveyancer;  been  favoura;bly  impressed  with  a  perusal  of  ae- 

aod   his   short  .introductory  recommendations  veral  of  the  precedents  in  this  book;  and  practi- 

should  be  attentively  considered  by  all  who  aire  tioners  who  nave  already  adopted  forms  of  their 

anxious  to  become  safe  draftsmen.    The  author  own  will  probably  find  it  advantageous  to  c'ollate 

§ives  a  few  fdrms  under  each  heading,  confining  them  witn  those  given  by  Mr.  Kelly.  Each  set 
imself  to  such  as  are  likely  to  be  of  everyday  use  of  precedents  is  prefaced  by_  a  few  terse  and  prac- 
iu  the  office.  This  volume  ought  to  be  popular,  tical  observations."— iSo/iciror^*  Journal. 
as  it  combines  law  and  practice." — Lao)  Ttmes.  **  Such  statements  of  law  and  facts  as  are  con  - 
'*  Mr.  Kelly's  object  is  to  give  a  few  precedents  tainediu  the  work  are  aceaTata."— Law  Journal. 
of  eachof  those  instruments  which  aremostcom-  "  Itcontains  matter  not  found  in  the  more  am^ 
monly  required  in  a  solicitor's  office,  and  for  bitious  works  on  conveyancing,  and  we  venture  to 
which  precedents  are  not  always  to  be  met  with  think  that  the  student  will  find  it  a  useful  supple- 
in  the  ordinary  books  on  conveyancing.  The  idea  ment  to  his  reading  on  the  subject  of  convey- 
is  a  good  one,  and  the  precedents  contained  iu  the  anciag."— Xaeo  Examination  Journal, 

Brabrook's  Co-operative  and  Provident  Societies. 

'  12mo.,  6s.  cloth. 
THE  LAW  relating  to  INDUSTRIAL  and  PROVIDENT 
SOCIETIES,  iacluding  the  Winding-up  Clauses,  with  a  Practical  Intro- 
duction, Notes,  and  Model  Rules,  to  which  are  added  the  Law  of  France  on 
the  same  subject,-  and  Remarks  on  Trades  Unions.  By  Edwabd  W. 
Brabbook,  E.S.^.,  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law,  Assistant 
Registrar  of  Friendly  Societies  in  England. 

Woolrych's  Law  of  Sewers. — Third  Edition. 

8vo.,  12s.  cloth. 

A  TREATISE  of  the  LAW  of  SEWERS,  including  the 
DRAINAGE  ACTS.  By  Hximphby  W.  Woolrych,  Serjeant  at  Law. 
Third  Edition,  with  considerable  Additions  and  Alterations. 

"  Two  editions  of  it  have  been  speedily  ex-  no  work  filling  the  same  place  has  been  added 
hausted,  and  a  tUird  called  for.  The  author  to  the  literature  of  the  Profession.  Itisawork 
is  an  accepted  authority  on  all  subjects  of  this  of  no  slight  labour  to  digest  and  arrange  this 
class." Law  Timea.  mass  of  legislation ;  this  task,  however,  Mr. 

"  This  is  a  third  and  greatly  enlarged  edition  Serjeant  Woolrych  has  undertaken,  and  an 
of  a  book  which  ias  already  obtained  an  esta-  examination  of  his  book  will,  we  thinj:,  con- 
blished  reputation  as  the  most  complete  dis-  vince  the  most  exacting  that  he. has  fully 
cussion  of  the  subject  adapted  to  modern  succeeded.  No  one  should  attempt  to  meddle 
times.  Since  the  treatiss  of  Mr.  Serjeant  with  the  Law  of  Sewers  without  its  help." — 
Callis  in  the  early  part  of  the  l?th  century,       Solicitor^  Journal. 

Grant's  Law  of  Corporations  in  General. 

Royal  8vo.,  26s.  boards. 
A  PRACTICAL  TREATISE  on  the  LAW  of  CORPORA- 
TIONS in  GENERAL,  as  well  Aggregate  as  Sole;  including  Municipal 
Corporations ;  Railway,  Banking,  Canal,  and  other  Joint-Stock  and  Trading 
Bodies  •  Dean  and  Chapters ;  Universities ;  Colleges ;  Schools ;  Hospitals ; 
with  quasi  Corporations  aggregate,  as  Guai'dians  of  the  Poor,  Church- 
wardens Churchwardens  and  Overseers,  etc. ;  and  also  Corporations  sole,  as 
Bishops,' beans.  Canons,  Archdeacons,  Parsons,  etc.  By  James  Grant, 
Esq.,  of  the  Middle  Temple,  Barrister  at  Law. 

J.  Chitty,  jun's.  Precedents  in  Pleading.— Third  Edition. 

Complete  in  1  vol.  royal  8vo.,  38s.  cloth. 
J.  CHITTY,  JuN'9.  PRECEDENTS  in  PLEADING;  with 
copious  Notes  on  Practice,  Pleading  and  Evidence.  Third  Edition.  By  the 
late  ToMPSON  Chitty,  Esq.,  and  by  Leofrio  Temple,  R.  G.  Williams, 
and  Charles  Jbffery,  Esquires,  Barristers  at  Law.  (Part  2  may, 
for  the  present,  be  had  separately,  price  18«.  cloth,  to  complete  sets.) 
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Scriven's  Law  of  Copyholds.— 5th  Edit,  by  Stalman. 

Abridged  in  1  vol.  royal'  8vo.,  30*.  cloth  ;  S6s.  calf. 

A  TREATISE  ON. COPYHOLD,  CUSTOMARY  EREE- 

HOLD  and  ANCIENT  DEMESNE  TENURE,  \^ith  the  Jurisdiction  of 
Courts  Baron  and  Courts  Leet.  By  John  SoRiVEif,  Serjeant  at  Law. 
Pifth  Edition,  containing  references  to  Cases  and  Statutes  to  1867.  By 
Henry  Stalman,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 


"  No  lawyer  can  see  or  hear  the  word  'copy- 
hold' without  associating  wiih  it  the  name  of 
Scriven,  whose  book  has  been  always  esteemed 
not  merely  the  best  but  the  only  one  of  any 
worth.  Until  a  commutacioa  of  the  tenure  for 
a  fixed  rent-cbarge,  after  the  manner  of  a  tithe 
commutation,  is  compelled  by  the  legislature, 
this  treatise  will  lose  none  of  its  usefulness  to  the 
solicitors  in  the  country." — Law  Times. 

"  It  would  be  wholly  superfluous  to  offer  one 
word  of  comment  on  the  ceneral  body  of  the 
work,    Scriven  on  Copyholds  has  for  exactly 


half  a  century  been  not  only  a  standard  work 
but  one  of  unimpeachable  authority,  and  in  its 

nis  the  present  generation  has  learned  all  that 
nown  of  copyhold  and  customary  tenures. 
All  that  is  necessary  to  say  is,  that  in  the  pre- 
sent edition  of  Scriven  on  Copyholds  Mr.  Stal-  ' 
man  has  omiited  what  it  wea  useless  to  retain, 
and  inserted  what  it  was  necessary  to  add. 
Until  copyholds  have  disappeared  utterly,  it  is 
at  lease  certain  that  Scriven  .on  Cojjyholds  by 
Stalman  will  hold  undisputed  away  in  the  pro- 
fession."—iow  Jounuii, 


Shelford's  Law  of  Railways. — Fourth  Edition  by  Glen. 

In  2  thick  vols,  royal  8vo.,  63*.  cloth ;  75s.  calf. 

SHELFORD'S  LAW  of  RAILWAYS;  containing  the  whole 
of  the  Statute  Law  for  the  Regulation  of  Railways  in  England,  Scotland 
and  Ireland :  with  copious  Notes  of  Decided  Cases  upon  the  Statutes,  In- 
troduction to  the  Law  of  Railways,  and  Appendix  of  Official  Documents. 
Fourth  Edition.  By  William  '  Cunningham  Glen,  Barrister  at  Law, 
Author  of  the  "Law  of  Highways,"  "Law  of  Public  Health  and  Local 
Government,"  &c. 


From  the  LawJMaoazine. 

"Though  we  have  not  had  the  opportunity  of 
-  ^oing  conscientiously  through  the  whole  of  this 
elaborate  compilation,  we  have  been  able  to  de- 
vote enough  time  to  it  to  be  able  to  speak  in  the 
highest  terms  of  the  judgment  and  ability  wlih 
whiph  it  has  been  priiparpd.  lis  execution  quite 
justifies  the  reputation  which  Mr.  Glen  has 
already  acquired  as  a  legal  writer,  and  proves 
that  no  one  could  have  been  more  properly 
singled  out  for  the  duty  he  has  so  well  discharged. 
The  work  must  take  its  ungiiestitniable  position  as 
the  leading  Manual  of  the  Railway  Law  oj  Great 
Britain,  The  cases  seem  to  have  been  examined, 
and  their  effect  to  be  stated  with  much  care  and 
accuracy,  and  uo  channel  from  which  infurma-. 
tion  could  be  gained  has  been  neglected.  Mr, 
GJen,  indeed,  seems  to  be  saturated  with  know- 
ledge of  his  subject.  The  value  of  the  work  is 
greatly  increased  by  a  number  of  supplemental 
decisions,  which  give  all  the  cases  up  tp  the 
time  of  publication,  and  by  an  index  which  ap- 
pears to  be  thoroughly  exhaustive^" 
From  the  Law  Timks. 

"Mr.  Glen  has  done  wisely  in  preserving  that 
reputation,  and,  as  far  as  possible,  the  text  of 
Shcl ford— though  very  extensive  alterations  and 
additions  have' been  required,  fiut  he  has  a 
claim  of  his  own.  He  is  a  worthy  successor  of 
the  original  author,  and  possesses  much  of  the 
same  industry,  skill  in  arrangement  and  astute- 
ness in  enumerating  the  points  really  decided 
by  cited  cases.  But  we  have  said  enough  of  a 
work  already  so  well  known.  It  will  have  a 
place  not  in  the  library  of  the  lawyer  alone.  It 
IS  a  book  which  every  railway  office  should 
keep  on  its  shelf  for  reference," 
'  -R-fm(Ae  Law  JoDRNAL. 

I\Ir.  Glen  has  modestly  founded  his  work  as 
a  superstructure  on  that  of  Mr.  Leonard  Shelford, 
but  he  has  certainly,  claims  to  publish  it  a<<  a 
purely  independent  composition.  The  toil  has 
been  as  great,  and  the  reward  ought  to  be  as 
complete,  as  if  Mr.  Glen  had  disregarded  all  his 
predeceHsors  in  the  production  of  treatises  on 


railway  law.  Since  the  year  1864  he  has  been 
unceasingly  engaged  in  collecting  materials^  and 
though  he  has  been  ready  for  the  printer  for 
some  time,  and  has  d'elayed  the  appearance  of 
the  volumes  in  the  expectation  of  legislative 
changes  in  railway  law,  yet  he  has  expended  full 
five  years  of  care  and  attention  on  his  work. 
Let  us  hope  that  he  will  have  no  cau!se  to  think 
his  labour  ha^  been  in  vain.  Ai  any  rate  we  map 
venture  to  predict  that  Mr.  Cunningham  Glen's 
edition  of  Hhelford  on  Railways  will  be  the  stan- 
dard work  of  our  day  in  that  departTnent  of  law," 
From  i^tf  Justice  op  the  Peace.       ' 

"  Far  be  it  from  us  to  undervalue  Mr.  Shel  ford's 
labours,  or  to  disparage  his  merits,  Butwemay 
nevertheless  be  permitted  to  observe  that  jvhat 
has  hitherto  been  considered  as  the '  best  work  on  the 
subject'  (Shelford)  has  been  immeasurably  im- 
proved by  the  application  of  Mr,  Glen's  dilligetice 
and  learning.  Sufficient,  however,  has  been  done 
lb  show  that  it  is  in  every  respect  worthy  of  tbe 
reputation  which  the  work  has  always  enjoyed. 
we  feel  little  doubt  that  the  credit  of  that  work 
will  be  greatly  increased  bv  Mr.  Glen's  instru- 
mentality, and  that  not  only  will  he  have  ably 
maintained  its  reputation  by  his  successful  exer- 
tions, butthathe  will  have  added  materially  to  it." 

„  _,  ^rom  the  Solicitors'  Journal. 
TJie  practitioner  will  find  here  collected 
together  all  the  enactments  bearing  on  every 
possible  subject  which  may  come  before  him  in 
connection  with  railways  or  railway  travelling. 
Whatever  questions  may  arise  the  lawyer  who 
has  this  book  upon  his'shelves,  ma^  say  to  him- 
self '  If  there  has  been  any  legislation  at  all  con- 
nected with  this  branch  of  the  subject  I  shall  at 
once  find  it  in  Shelford ;'  and  it  needs  not  to  be 
said  that  on  this  account  the  book  will  be  a  very 

comfortable*  one  to  possess.  The  collection  is 
equally  exhaustive  in  the  matterof  rules,  orders, 
precedents  and  documents  of  official  authority. 
To  sum  up  our  review;  es  a  collection  of 
statutes  and  general  information  the  work  will 
prove  extremely  useful, because  in  these  respects 
It  IS  so  perfectly  exhaustive." 
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MESSRS.  BUTTERWORTH,  7,  FLEET  STREET,  E.G.       29 

Crump's  Marine  Insurance  and  General  Average. 

Boyal  8vo.,  21».  cloth  j  26«.  calf. 

THE  PRINCIPLES  of  the  LAW  RELATING  to  MARINE 
INSURANCE  and  GENERAL  AVERAGE  in  England  and.  America, 
with  occasional  references  to  French  and  German  Law.  By  Fhedekic 
OCTAVius  Cetjmp,  of  the  Middle  Temple,  Esq.,  Barrister  at  Law., 

reference ;  and  though  such  a  work  can  never 


HS 


*  Three  years  have  elapsed  since  the  pub- 
lication of  an  edition  of  a  standard  work  on 
Marine  Insurance.  During  those  years  nume-, 
reus  important  cases  have  been  decided— cases' 
establishing  principles  in  many  instances 
novel  and  of  the  last  consequence  to  parties 
to  policies.  The  author  believes  that  all  the 
decisions  reported  up  to  the  date  of  publication 
■will  be  found  noted  in  his  work." — JUxtract 
from  Preface. 

"This  is  decidedly  a  clever  book.  We 
always  welcome  cordially  any  genuine  effort 
to  strike  out  a  new  line  of  lesal  exposition, 
not  merely  because  such  effort  may  more 
effectually  teach  law,  but  because  it  may 
exhibit  a  better  method  than  we  now  possess 
of  expressing  law.  The  author  does  not  ven- 
ture to  use  the  tetm  '  codification'  in  speaking 
of  the  design  of  this  book.  He  is  content  if 
he  has  made  a  single  3tep  in  advance  towards 
simplification,  and  so  much  merit  we  have  no 
hesitation  in  awarding  to  him.  From  the 
extracts  we  have  made  it  is  manifest  that  the 
author  has  followed  the  fashion  neither  of  the 
ordinary  text  book  nor  the  plan  of  a  digest  of 
cases,  but  that  he  has  developed  a  method 
nearly  approaching  to  'codification.'  We  have 
been  at  pains  to  search  the  book  for  many  of 
the  most  recent  cases  in  marine  insurance, 
and  although  some  of  them  are  exactly  of  a 
character  to  puzzle  and  embarrass  a  codlfier, 
Mr.  Crump  has  dealt  successfully  with  them. 
We  think  we  may  fairly  congratulate  the 
author  upon  the  production  of  a  work  original 
in  design,  excellent  in  arrangement,  and  as 
complete  as  could  fairly  be  expected." — Law 
Journal. 

'•The  principles  and  praqtice  of  general 
average  are  included  in  this  admirable  sum- 
mary."— Standard. 

"  Alphabetically  arranged  this  work  contams 
a  number  of  the  guiding  principles  in  the 
judge-made  law  on  this  subject,  which  has  got 
into  such  a  tangle  of  precedents  that  a  much 
less  careful  digest  than  that  under  the  above 
title  would  have  been  welcome  to  students,  as 
well  as  merchants.  Mr.  Crump  has  made  a 
very  commendable  effort  at  brevity  and  clear- 
ness."— Economist. 

' '  Tlie  plan  of  the  work  d  iffers  materially,  and, 
we  think,  advantageously,  from  the  ordinary 
text-book.  Commencing  with  the  principle  of 
an  alphabetical  arrangement,  Mr.  Crump  enu- 
merates all  the  definitions  and  settled  pnn- 
ciplea  of  the  branch  of  the  law  selected  by 
him  for  treatment,  giving  careful  references 
for  every  statement,  but  repudiating  the  per- 
functory method  of  adhering  slavishly  to  the 
actual  words  of  the  authorities.  By  »his  sys- 
tem several  advantages  are  secured.  We  have 
examined  several  of  Mr.  Crump's  propositions 
in  order  to  test  him  on  these  points,  and  the 

result  is  decidedly  in  hi«  fa™"f '  ,,^«,X' 
no  hesitation  in  commendmg  the  plan  of  Mr. 
Crump's  book ;  its  use  in  actual  practice  must, 
of  course,  be  the  ultimate  gauge  of  its  accu- 
Scy  and  completeness}  but  from  the  tests 
that  we  have  applied  we  have  little  doubt 
that  it  will  stand  the  ordeal  satisfactorily.  — 

"  His  design  is  to  compile  a  digested  sum- 
mary of  rules,  tersely  expressed  and  easy  of 


supersede  treatises  like  thoaeiof  Arnould, 
Phillips,  or  Duer,  he  has  produced  what  will 
be  a  very  useful  manual  of  reference  and  will 
guide  the  practitioner  to  the  sources  where  lie 
will  find  the  principles  more  fully  developed. 
The  work,  which  must  have  involved  great  ^ 
labour,  appears  to  us  to  have  been  exe- 
cuted with  fulness,  accuracy  and  fidelity,  and 
its  value  is  much  increased,  by  references  not  ■ 
only  to  English  and  American  decisions  and 
text-writers,  hut  to  the  French  and  German 
law  on  the  same  subject.  Considering  the 
narrow  compass  within  which  it  is  comprised, 
we  have  been  surprised  to  find  how  complete 
and  comprehensive  it  appears  to  be;  and  if 
further  experience  should  justify  the  expecta- 
tions which  our  perusal  of  it  induces  us  to 
form,  Mr.  Crump  will  not  he  disappointed  in 
his  hope  that  he  has  made  '  a  step  in  advance 
towards  simplification — not  to  use  the  term 
codification — of  thelaw.'" — Solicitora*  Journal. 

"  There  are  many  portions  of  it  well  ar- 
ranged, and  where  the  law  is  carefully  and 
accurately  stated."— iaio  Afa(;ffl!Kiine. 

"  It  is  at  once  a  treatise  and  a  dictionary  on 
the  difficult  and  complicated  branch  of  the 
law  with  which  it  deals,  and  to  which 
Mr.  Crump  has  in  this  volume  done  some- 
thing to  give  an  orderly  simplicity."— Dfl% 
News. 

*'  We  rejoice  at  the  publication  of  the  book 
at  the  head  of  this  notice.  .  Mr.  Crump  is  a 
bold  man.  for  he  has  positively  made  an  inno- 
vation. Instead  of  a  ponderous  tome,  replete 
with  obsolete  law,  useless  authorities 'and 
antiquated  quotations,  we-  have  a  handy, 
clearly-written  and  well-printed  book,  seem 
ingly  containing  the  whole  law  on  the  subject, 
in  the  shape  of  a  digest  of  decided  cases,  in 
the  fery  words  of  the  judges,  and  leaving 
nothing  doubtful  and  misleading  to  beguile 
the  read.er.  It  is  true  that  such  a  plan  in- 
creases the  trouble  of  the  ailthor,  but,  as  it 
diminishes  that  of  the  reader,  he  may  pardon 
the  irregularity.  Seriously  speaking,  Mr. 
Crump's  book  seems  very  perfect,  and  is  cer- 
tainly very  clear  in  its  arrangement  and  com- 
plete in  its  details,  conscientiously  going  into 
the  most  minute  points  and  omitting  nothing 
of  importance."— JnVt  Law  Times, 

"  Mr.  Crump  has  here  eompi;led  a  work  on 
Marine  Insurance  and  General  Average,  and 
brought  down  thejudicial  decisions  to  April, 
1 875,  The  subject-matter  of  tlie  book  in  every 
instance  is  printed  in  large  type,  and  the 
clauses  followed  by  smaller  letters  of  refer- 
ence. -This  makes  the  work  convenient  for 
consultation,  and  the  law  cases  being  appended 
to  every  paragraph  with  quotations  from  the 
laws  of  foreign  countries,  its  conciseness  in 
the  mode  of  explanation  tends  to  render  the 
author's  reasonings  intelligible  more  readily 
than  they  would  otherwise  have  been  if  aver- 
laid  by  laborious  dissertations  upon  the  cases 
and  effects  of  decisions  .on  disputed  points. 
Mr.  Crump  enhances  the  value  of  his  book  by 
naming  the  authorities  from  whence  he  derives 
his  information.  Mr.  Crump,  we  may  observe, 
\\\i  this  treatise  of  the  law  of  Average  and 
Insurance,  has  supplied  a  ready  armoury  of 
reference,"— )SA<j?2>in^  ani  Mercantile  Gazette, 
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LATE  CHIEF  CLEBK  TO  THE  LOED  MAYOE  OF  LONDON. 

Oke's  Magisterial  Synopsis  ;    a  Practical  Guide  for 

Magistrates,  their  Clerks,  Solicitors,  and  Constables;  comprising  Summary 
Convictions  and  Indictable  Offences,  with  their  Penalties,  Punishments, 
Procedure,  &c.,  alphabetically  and  tabularh)  arranged:  with  a  Copious  Index. 
Twelfth  Edition,  much  enlarged.  By  Thomas  W.  Saunders,  Esq.,  Bar- 
rister at  Law,  Recorder  of  Bath.  In  2  vols.  8vo.  -60*.  cloth;  68s.  half-calf; 
70«.  calf. 


"  All  we  can  do  in  reviewing  a  new  edition 
of  a  work,  on  the  general  plan  of  which  the 
profession  has  justly  conferredso  distinguished 
a  mark  of  approval  as  is  involved  in  a  twelfth 
edition,  is  to  see  whether  the  statutes  and 
cases  which  have  heen  passed  and  decided 
within  the  four  years  which  have  elapsed  since 
the  last  edition  have  been  duly  incorporated. 
They  appear,  on  the  points  on  which  we  have 
tested  the  book,  to  have  been  noticed  by  Mr^ 
Saunders  with  considerable  care.  The  index 
has  been  very  greatly  improved,  and  has  be- 
come a  valuable  feature  of  the  work." — 
Solicitors'  Journal. 

"  The  industrious,  capable  and  painstaking 
Recorder  of  Bath  (Mr.  T.  W.  Saunders)  has 
edited  the  twelfth  edition  of  Oke's  Magisterial 
,  Synopsis.  The  law  administered  by  magis- 
trates, like  almost  every  other  branch  of  our 
jurisprudetice,  goes  on  growing  almost  every 
day  of  the  legal  year,  and  a  new  edition  of 
such  a  work  as  this  every  few  years  means  no 
small  amount  of  labour  on  the  part  of  the 
editor.  The  array  of  statutes  which  have 
been  passed  during  the  last  fQur  years  requir- 
ing the  attention  of  justices  is  formidable 
enough,  as  appears  by  Mr,  Saunders's  preface.  ■■ 
We  are  glad  to  see  that  Mr.  Saunders  has 
bestowed  great  care  in  the  revision  of  the 
Index,  which  i^now  a  feature  in  the  work." — 
Zem  Times. 

"  The  lirst  edition  of  this  work  was  pub- 
lished in  1S48,  and  contained  410  pages.  TThe 
twelfth  edition  has  now  been  published,  and 
contains  1,579  pages.  Both  of  these  fac^s 
have  their  moral.  The  Urst  proves  how  great 
&  reward  waits  upon  a  genuine  success  in 
legal  literature :  the  second  proves  what 
immense  labour  is  cast  upon  the  author  who 
endeavours  to  win  the  reward.  We  believe 
the  issue  of  twelve  editions  of  -a  large  law 
book  within  the  space  of  twenty-eight  years 
to  he  without  precedent  in  the  hisiory  of  legal 


literature,  and  we  are  cfuite  sure  that  the. 
result  has  in  this  case  not  at  all  exceeded  the 
merit  of  the  work.  It  will  be  remembered 
that  the  first  eleven  editions  were  issued  by 
Mr.  Oke  himself;  so  that,  although  be.  lived 
too  brief  a  time  for  his  friends  and  for  the 
public  good,  yet  time>was  given  bim  to 
establish  his  own  reputation,  and  to  gain  the 
prize  for  which  he  strove.  The  new  edition 
now  before  us  has  heen  brought  out  under 
the  superintendence  of.  Mr.  Saundecs,  the 
Recorder  of  Bath,  whose  name  is  well  known 
in  legal  literature.  Mr.  Saunders  has  for 
many  years  made  many  of  the  subjects  which, 
fall  within  the  scope  of  magisterial  juris- 
diclion  his  special  study,  and  M'e  are  not  at 
all  surprised  that  he  should  have  been  se- 
lected to  carry  on  the  work  of  Mr.  Oke. 
Although  only  four  years  have  elapsed  since 
the  eleventh  edition  of  the  work  appeared, 
and  although  the  new  editor  was  in  no  wise 
called  ^upon  to  recast  the  form  or  manner  of 
the  work,  or  to  change  in  any  way  the  nature 
of  its  contents,  yet  it  must  not  be  supposed 
that  his  task  has  been  at  all  limited  to  the 
mere  lending  of  his  name  to  the  new  edition 
imperatively  required  by  the  exhaustion  of 
the  former  issue.  The  list  of  statutes  passed 
since  1872,  and  having  near  relation  to  ma- 
gisterial work,  is  far  from  small ;  and,  as  we 
have  often  had  occasion  to  observe,  the  pro- 
visions of  every  Act  of  Parliament^  designed 
to  improve  the  sanitary  and  social  condition 
of  the  community  derive  their  compulsory 
force  ftorn  the  summary  procedure  taken 
before  justices.  A  host  of  acts  with  these 
salutary  objects  have  been  passed  since  1872, 
and  all  these  have  been  introduced  into  the 
work,  and  put  in  their  proper  places,  -so  that 
they_  can  be  found,  as  wanted,  by  justices, 
justices'  cierks  and  solicitors."— iawr/oumo?, 
Nov.  18th,  1876. 


Oke's  Laws  as  to  Licensing  Inns,  1874,  &c.  &g.  ;  con- 
taining the  Licensing  Acts,  1872  and  1874,  and  the  other  Acts  in  force  as 
to  Alehouses,  Beer- houses,  "Wine  and  Refreshment-houses,  Shops,.  &c., 
where  Intoxicating  Liquors  are  sold,  and  Billiard  and  Occasional  Licences. 
Systematically  arranged,  with  Explanatory  Notes,  the  authorized  Forms  of  ' 
Licences,  Tables  of  Offences,  Index,  &c.  Second  Edition,  by  W.  C.  Glen, 
Esq.,  Barrister  at  Law.     PostSvo.    10*.  cloth. 


"  Mr.  Glen  has  done  his  work  well.  He  has 
made  the  hook  of  1872  available  as  a  book  of 
reference  in  1874.  It  is  very  fortunate  that 
there  is  a  well  indexed  treatise  to  refer  to."— 
Law  Joiwrnal. 

"  Mr.  Oke  has  brought  out  by  far  the  best 
edition  of  the  act,  or  perhaps  we  should  s^y  a 
treatise  on  it.    Everything  appears  to  be  given 


which  can  by  possibility  be  required,  and  the 
forms  are  abundant."— Zaw  Tinus. 

"  The  book  will  no  doubt  at  once  take  its 
place  as  the  rec6gnized  guide  for  those  who 
have  to  do  with  licensing  law.  The  table  of 
offences  is  especially  valuable."  —  Solieitors' 
Journal, 
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Oke's  Magisterial  Formulist ;  being  a  Complete  Col- 
lection of  Forms  and  Precedents  for  practical  use  in  all  Cases  out  of  Quarter 
Sessions,  and  in  Parochial  Matters.,  by  Magistrates,  their  Clerks,  Attornies 
and  Constables.  Fifth  Edition,  enlarged  and  improved.  By  Thomas  W. 
Saunders,  Esq.,  Barrister  at  Law  and  Recorder  of  Bath.  8vo.  38s.  cloth  ; 
42s.  half-calf:  43s.  calf. 


"  In  Mr.  Saunders'  preface  will  be  found  an 
enumeration  of  statutes  which,  were  not  even 
in  embryo  at  the  time  when  Mr.  Oke  brought 
out  the  last  edition  of  his  valuable  Formulist. 
Therefore  Mr.  Saunders  has  not  been  called 
upon  to  perform  the  functions  of  an  annotator 
merely.  He  has  had  to  create  just  as  Mr. 
Oke  created  when  he  wrote  his  hook.  This 
of  course  has  necessitated  the  enlargement 
and  remodeling  of  the  Index.  No  work,  ' 
probably,  is  in  more  use  in  *he  offices  of 
magistrates  than  Oke's  Formulist.  That  it 
should  be  reliable  and  comprehend  recent  en- 
actments is  of  the  very  first  importance.  In 
selecting  Mr.  Saunders  to  follow  in  the  steps 
of  Mr.  Oke  the  publishers  exercised  wise  dis- 
cretion, and  we  congratulate  both  author  and 
publishers  upon  the  complete  and  very  excel- 
lent manner  in  ^hich  this, edition  has  been 
prepared  and  is  now  presented  to  the  profes- 
sion."— Law  TimeSf  March  4th,  1876. 

"In  noticing  the  fifth  edition  of  the  com- 
panion work  to  the  Synppsis  we  cannot  forbear 
to  express  again  our  regret  that  the  original 
author  of  these  two  famous  books  is  no  longer 
among  us,  able  and  willing  to  give  to  the  legal 
world  new  editions  of  those  treatises  which 
are  likely  to  preserve  their  reputation  as  long 
as  the  law  which  they  teach  lasts.  The  duty 
of  editing  anew  the  Magisterial  Formulist  ha? 
fallen  upon  the  Recorder  of  Bath,  whose  ex- 
perience and  industry  ought  to  furnish  a 
guarantee  that  in  his  hands  a  work  of  so  much 
value  and  celebrity  will  not  lose  any  of  its 
former  attributes.  There  is  not  a  member 
of  this  most  important  and  intelligent  class 
of  men  (magistrates'  clerks)  who  has  not 
learned  to  look  upon  Oke's  Formulist  as  a 
trusty  friend  and  safe  guide  in  the  moment 
of  need,  and  who  will  not  welcome  an  edition 
which  embraces  the  novel  matter  required 
by  fresh  legislation.  When  we  find  that 
900  pages  are  occupied  with  these  forms,  and 
that  the  index  alone  consists  of  100  pages,  ^\e 
can  form  some  idea  of  the  task  which  Mr. 
Saunders  has  undertaken,  the  performahce  of 
which  ought  to  add  to  his  repute.  Mr.  Saunders 


has  compiled  a  new  table  of  statutes  connected 
with  the  forms,  an  addition  which  will  cer- 
tainly be  found  useful." — Law  Journal,  March 
Ath,  ISfh. 

"This  well-known  work  stands  no  longer 
in  any  need  of  introduction  or  recommen- 
dation; it  is  not  so  much  the  convenience 
as  the  necessity  of  every  person  who  has 
to  conduct  or  adyise  the  conduct  of  a  magis- 
trate's business.  Although  all  will  join  with 
the  present  editor  in  lamenting  that  the 
public  can  no  longer  command  the  services  of 
the  Accurate' and  experienced  author,  yet  we 
see  no  reason  to  think  that  they  will  suffer 
through  the  duty  of  re-editing  this  valuable 
collection  of  forms  having  devolved  upon  Mr, 
Saunders,  who  seems  to  have'  performed  his 
task  with  the  care  and  acquracy^  which  he  has 
accustomed  us  to  expect  from  him.  His  labour 
has  not  been  a  light  one,  for,  as  he  points  out, 
recent  legislation  has  not  only  added  to  the 
already  wide  field  of  magisterial  duties,  but 
has  also,  by  the  process  of  consolidatioil,  as 
well  as  by  considerable  substantive  alterations, 
varied  the  necessary  forms.  These  changes 
have  been  duly  followed,  and  the  work,  which 
was  last  edited  In  1S68,  may  now  be  relied 
upon  as  a  safe  and  complete  guide  in  the 
matter  it  relates  tq."  —  SolioUor^  Jpurnal, 
April  29th,  1876. 

"The  last  edition  of  this  very  useful  work 
was  published  in  1868,  since  which  tiihe,  In 
addition  to  numerous  amending  and  consoli- 
dating acts  bearing  upon  magistrates'  law, 
other  important  statutes  have  come  into  effect. 
New  forms,  applicable  to  these  and  other  acts, 
have  been  prepared  with  much  care  by  fhe 
learned  editor  of  the  present  edition' (Mr. 
Saunders),  while  those  which  have  become 
inapplicable  have  been  eliminated.  Besides 
the  table  of  contents,  a  table  of  statutes, 
connected  with  the  forms,  has  been  added, 
and  an  unusually  copious  index  leayes  noth  ing 
to  be  desired  by  those  who  have  to  administer 
the  branch  of  the  law  to  which  Oke's  Magis- 
terial Formulist  relates."  ~  Law  Magazine, 
August,  1876. 


Oke's  Handy  Book  of  the  Game  Laws;  containing  the 

whole  Law  as  to  Game^,  Licences  and  Certificates,  Poaching  Prevention, 
Trespass,  Kabbits,  Deer,  Dogs,  Birds  and-  Poisoned  Grain  throughout  the 
United  Kingdom.     Systematically  arranged,  with  the  Acts,   Decisions,  ^ 
Notes,  Forms,  Suggestions,  &c.    Thii-d  Edition.    By  J.  W.  Willis  Bund, 
Esq.,  Barrister  at  Law.    12mo.  iVery  nearly  ready,) 

Oke's  Law  of  Turnpike  Roads ;  comprising  the  whole 

of  the  General  Acts  now  in  force,  including  those  of  1861 ;  the  Acts  as  to 
Union  of  Trusts,  for  facilitating  Arrangements  with  their  Creditors,  as  to  the 
interference  by  Railways  with  Roads,  their  non-repair,  and  enforcing  contri- 
butions from  Parishes,  &:c.,  practically  arranged.  With  Cases,  copious 
Notes  all  the  necessary  Forms,  and  an  elaborate  Index,  &c.  ,  By  Gborgb 
C.  Okb.    Second  Edition.    12mo.    18«.  cloth. 
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Baylis's  Law,  of  Domestic  Servants. — 3j  Monckton» 

Foolscap  8vo,,  2s.  cloth. 
THE  RIGHTS,  DUTIES  and  RELATIONS  of  DOMESTIC 

SERVANTS  and  their  MASTERS  AND  MISTRESSES.  Witli  a  short 
Account  of  the  Servants'  Institutions,  &c.  and  their  advantages.'  By 
T.  Henry  Baylis,  M.A.,  of  Brnsenose  College,  Oxford,  Barrister  at  Law 
of  the  Inner  Temple.  Fourth  Edition,  witli  considerable  Additions,  by 
Edward  P.  Monckton,  Esq.,  B.A.,  of  Trinity  College,  Cambridge, 
Barrister  at  Law  of  the  Inner  Temple. 

"  An  excellent  manual  of  the  sut^ect  of  which  comiiass  the  law  on   the  important  sutuect  to 

it  treats."— Xazj)  Times.  .  which  it  relates..  This  volume  will  be'  found  a 

"  This  little  work   thoroughly  deserves   the  convenient  handbook  to  the  leading  authorities 

success  it  has  gained,    it  contains  in  a  small  on  the  subject." — Solicitors^  JowrnaL 

Glen's  Poor  Law  Orders. — Seventh  Edition. 

Post  8vo.,  2U.  cloth. 

The  GENERAL  CONSOLIDATED  and  other  ORDERS  of 
the  POOR  LAW  COMMISSIONERS  and  the  POOR  LAW  BOARD  ; 
with  explanatory  Notes  elucidating  the  Orders,  Tables  of  Statutes,  Cases 
and  Index  to  the  Orders  and  Cases.  By  W.  C,  Glen,  Esq.,  Barrister  at 
Law.    Seventh  Edition. 

BuUey  and  Bund's  Bankruptcy  Manual:  with  Supplement. 

12mo.,  16f.  cloth. 

A  MANUAL  of  the  LAW  and  PRACTICE  of  BANK- 
RUPTCY as  Amended  and  Consolidated  by  the  Statutes  of  1869 :  with  an 
APPENDIX  containing  the  Statutes,  Orders  and  Forms.  By  John  F. 
Bullet,  B.A.,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law,  and 
J.  W.  Willis-Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Esq.,  Barrister  at 
Law.     With  Supplement,  including  the  Orders  to  30th  April,  1970.  ' 

The  Supplement  may  he  liad  separately,  Is.  sewed. 

Coombs'  Manual  of  Solicitors'  Bookkeeping. 

8vo.,  10s.  6rf.  cloth. 
A  MANUAL. of  SOLICITORS'  BOOKKEEPING:  com- 
prising Practical  Exemplifications  of  a  Concise  and  Slmpje  Plan  of  Double 
Entry,  with  Forms  of  Account  and  other  Books  relating  to  Bills,  Cash,  &c., 
showing  their  Operation,  giving  Instructions  for  Keeping,  Posting  and 
Balancing  them,  and  Directions  for  Drawing  Costs,  adapted  to  a  large  or 
small,  sole  or  partnership  business.  By  W.  B.  Coombs,  Law  Accountant 
and  Costs  Draftsman. 

•  »•  The  va/)'ious  Account  Boohs  described  in  t\e  above  System,  Vie  foi'ms  of 
wMch  are  eopyright,  may  he  had  from  the  Publishers  at  the  prices 
stated  in  the  work,  page  27i.  s 

"It  adds  some  excellent  instructions  for  tyro  of  average  skill  andabilities,  with  applica- 

drawing  bills  of  costs.     Mr.  Coombs  is   a  tion,  could  under  ordinary  circumstances  open 

practical  man,  and  has  produced  a  practical  andkeeptheaccountsofabusiness;  andisofar 

book." — Law  Times.  as  we  can  judge,  the  author  has  succeeded  in 

"Hehas  performed  his  task  in  amasterly  man-  his  endeavour  to  divest  Solicitora'  Bookkeeping 

ner,  and  in  doing  so  has  given  the  -why  and  the  of  complexity,  and  to  be  concise  and  simple 

wherefore  of  the  whole  system  of  Solicitors'  without  being  inefficient. "-^Xow  Journal        ' 

Bookkeeping.  Thevolumeis  themostcompre-  "This  is  not  merely  a  valuable  addition  to 

hensive  we  remember  to  have  seen  on  the  sub-  the  library  of  every  solicitor,  it  is  a  book  that 

ject,  and  from  the  clear  and  intelligible  manner  every  articled  clerk,  now  that  intermediate 

in  which  thewholehasbeenworkedoutitwill  examinations  embrace  bookkeepine   will  be 

reiider  it  unexceptionable  in  the  hands  of  the  read  with  profit  and  benefit  to  himself     It 
studentand  the  practitioner."— iaioJ/oyiKtMe.  ,     may  be  fairly  said  to  exhaust  the  suble'ctof 

"So  clear  do  the  instructions  appear,  that  a  which  it  tKtLii."— Solicitors'  Journal 
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Grant's  Bankers  and  Banking  Companies. — Third  Edit. 
Continued  to  1876.    By  R.  A.  Fisher. 

8vo.,  2Ss.  cloth,  335.  calf. 

GRANT'S  TREATISE  ON  THE  LAW  RELATING  TO 
BANKERS  AND  BANKING  COMPANIES.  Third  Edition,  With  an 
Appendix,  containing  the  Statutes  in  force,  and  Supplement,  to  1876.  By 
R.  A.  PisHER,  Esq.,  Judge  of  County  Courts. 

'*  Eight  years  sufficed  to  exhaust  the  second  subject  of  this  hook,  that  they  will  in  no  re- 
edition  Qf  this  valuable  and  standard  votk,  spectbedisappointed;  obaoleteandimmaterial 
we  need  only  now  notice  the  improvements  matter  has  been  eliminated,  and  the  present  , 
which  have  been  made.  We  have  once  more  edition  presents  the  existing  law  of  Ijankers 
looked  through  the  work,  and  recognize  in  it  and  banking  companies  as  It  at  present  exists." 
the  sterling  merits  which  have  acquired  for  it  — Juatice  of  the  Peace. 

the  high  position  which  it  holds  in  standard  "Itis  eightyears  since  Mr.  Fisherpublished 

legal  literature.    Mr.  Fisher  has  annotated  all  the  second  edition  of  this  practical  book,  and  it 

the  receut  cases." — Law  Times.  now  appears  again  re-edlted  by  the  same  hand . 

"Prior  to  the  publication  of  Mr.  Grant's  Its  steady  sale  shows  that  the  public  for  whom 

work  on  this  subject,  no  treatise  containing  it  is  written  have  recognized  the  kindness  that 

the  required  information  existed ;  and*  since  was  meant  them,  and  makes  a  more  elaborate 

its  appearance,  such  important  alterations  re-  recommendation  superfluous.    We  must  add, 

specting  banks  and  bankers  have  been  intro-  however,  that  the  additions  to  the  work,  aiTd 

duced,  that  the  work  needed  in  many  parts  the  altei^ations  in  it  which   Mr.  Fisher  has 

entire  reconstruction  and  arrangement.    The  made,  are,  as  f^r  as  we  can  judge,  real  im- 

last  two  editions  have  been  entrusted  to  the  provements,  and  that  he  has  not  failed  to  follow 

care  of  the  gentleman  whose  name  is  attached  out  the  recent  cases.  J'he  book  used  with  care 

to  the  work.    Mr.  Fisher's  name  is  in  itself  will  no  doubt  be  of  great  practical  service  to 

a  guarantee  that  his  duties  of  editor  have  been  bankers  and  their  legal  ai\\seTs."—SolicUors* 

ably  and  conscientiously  performed.    In  this  Journal.  , 
respect  we  can  assure  those  interested  in  the 

Hertslet's  Commercial  Treaties. 

12  vols.,  8to.,  lil.  15s.  boards. 
HERTSLET'S  TREATIES  of  Commerce,  Navigation,  Slave 
Trade,  Post  Office  Communications,  Copyright,  &c.,  at  present  subsisting 
between  Great  Britain  and  Foreign  Powers.  Compiled  from  Authentic 
Documents  by  Edwakd  Hertslbt,  Esq.,  C.B.,  Librarian  and  Keeper  of 
the  Papers  of  the  Foreign  Office. 

*,*  Vol.  1,  price  12s. ;  Vol.  2,  price  12s.-,  Vol.  3,  price  18s. ;  Vol.  i,  price  IBs. ; 
Vol.  B, price  20s.;  Vol.  6, price  25s.;  Vol.  7 , price  30s.;  Vol.9, price  30s.; 
Vol.  9,  price  30s.  j  Vol.10,  price  30s. ;  Vol.  11,  price  30s.;  Vol.  12,  price 
40s.  J  may  he  had  sepa/rateiy  to  complete  sets.  Vol.  12  includes  an  Index 
of  Subjects  to  the  Shelve  published  Volumes,  mhich  Index  is  also  sold 
separately,  price  10s.  cloth. 

Hertslet's  Treaties  on  Trade  and  Tariffs. 

In  royal  8vo. 
TREATIES  and  TARIFFS  regulating  the  Trade  between  Great 
Britain  and  Foreign  Nations,  and  Extracts  of  the  Treaties  between 
Foreign  Powers,  containing  "  Most  Favoured  Nation"  Clauses  applicable 
to  Great  Britain  in  force  on  the  1st  January,  1875.  By  Edward 
Hertslet,  Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers  of  the  Foreign 
Office.  Part  I. — Austria,  7s.  6d.  cloth.  Part  11.— Turhey,  lbs.  cloth. 
Part  JII.— Italy,  lbs.  cloth. 

"This  is  one  of  a  series  of  valuable  works       oui  commercial  relations  with  Turkey."— 
bearing  on  the  trade  of  England  and  foreign       Standard. 
nations,  the  present  instalment  dealing  with 

Wills  on  Circumstantial  Evidence. — Fourth  Edition. 

8vo.,  10s.  cloth. 
AN  ESSAY  on  the  PRINCIPLES  of  CIRCUMSTANTIAL 
EVIDENCE.     Illustrated  by  numerous  Cases.      By  the  ilate  William 
Wills,  Esq.     Fourth  Edition,  edited  by  his  Son,  Alfred  Wills,  Esq., 
Barrister  at  Law. 


34  LAW  WORKS  PUBLISHED  BY 


Fulton's  Manual  of  Constitutional  History. 

Post  8vo.,  7«.  6d.  cloth. 

A  MANUAL  OF  CONSTITUTIONAL  HISTORY,  founded 
upon  the  Works  of  Hallam,  Creasy,  May  and  Broom,  comprising  all  the 
fundamental  principles  and  the  leading  cases  in  Constitutional  Law.  By^ 
FoEREST  Fulton,  LL.B.,  B.A.,  University  of  London,  and  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law. 

' '  Copious  use  has  been  made  by  Mr.  Fulton  Mr.  Fulton's  a  fairly  good  elementary  manual." 

of  all  the  leading  authorities  on  the  subject,  — Solicitors*  JournaL 

and  he.  writes  clearly  and  intelligibly.    There  "The  general  reader  will  be  much  pleased 

is  a  full  and  carefully  prepared  index."— Zow  with  the  chapters  on  the  privileges  of  .parlla- 

{Bmes.  ment." — Standard. 

"We  can  fairly  say  the  book  is  well  done,  "  A  good  reference  book,  as  well  as  a  book 

and  the  object  of  aiding  the  student  in  his  that  ought  to  be  read  in  the  first  instance 

first  entry   on   the    wide    field   of    Consti-  straight  through." — John  Bull. 

tutional  Law  and  History  is  attained." — The  "  The  author  has  spared  no  pains,  and  has 

J!^aw.  succeeded  in  the  somewhat  difficult  task  of 

"Mr.  Fulton  appears  to  have  taken  great  presenting  the  results  of  a  wide  range  of  read- 
pains  to  make  it  thoroughly  useful  and  re-  ing  in  a  well-digested  form.  Mr.  Fulton  may 
lia.'ble."-^Civil  Sermce  Oaz^.  be  congratulated  upon    the  very  successful 

"  For  practical  information  and  for  student's  accomplishment  of  a  by  no  means  easy  task : 

purposes   Mr.   Fulton's  is  by  far  the  best  hisbooksuppliesafe^twant," — PublicOpinion, 

Manual  of  Constitutional  History  with  which  "Mr.  Fi|ilton  has  compiled  a  Manual  of 

ve  aie  acquainted,"— Irish  Zmo  S^mes.  Constitutional  History  to  aid  beginners  in 

"So  far  as  it  goes,  it  is  not  without  merit.  their  studies :  the  extracts  he  has  given  from 

The  former  part  is  written  with  care  and  his  authorities  appeax  to  be  well  chosen." — 

clearness.    Notwithstanding  defects,  we  think  Daily  News, 


Trower's  Church  Building  Laws,  1874. 

Post  8vo,,  9a,  cloth. 

THE  LAW  of  the  BUILDING  of  CHURCHES,  PAR. 
SONAGES,  and  SCHOOLS,  and  of  the  Division  of  Parishes  and  Places. 
By  Chables  Francis  Troweb,  M.A.,  of  the  Inner  Temple,  Esq.,  Barrister 
at  Law,  late  Fellow  of  Exeter  College,  Oxford,  and  late  Secretary  of  Pre- 
sentations to  Lord  Chancellor  Westhury. 

"  We  may  pronounce  it  a  useful  work.    It  con-  "In  a  well-arranged  Tolnme  this  gentlemBD 

tains  B  greacmasaof  information  of  essential  im-  points  out  concisely  and  intelligibly  how  the  diffi- 

port,  and  those  who,  as  parishioners,  legal  ad-  culties  which  usually  beset  parties  in  snch  mat- 

visers,  or  cler^men,  are  concerned  with.^lebes,  ters  maybe  avoided."— O^ortf  Vnivertity Herald. 

endowmentSi district  chapelries. parishes,  ecdesi-  "  On  all  the  topics  germane  to  its  title  this  vo- 

astlcal  commissions,  and  such  like  matters,  about  Inme  will  be  found  a  handy  book  of  ecclesiasticRl 

which  the  public,  and  notably  the  clerical  public,  law,  and  should  on  that  account  be  made  widelv 

seem  to  know  but  little,  but  vhich  it  is  needless  known  among  the  clergy."— CAurcji  Mail, 

to  say  are  matters  of  much  importance."— &/i-  "Itisacompactandhandytreatise.veryclearly 

citors' Journal.  ^                          ■    ..    .,  written,  well  arranged, easy  of  reference.and.be- 

"  His  book  IS  just  the  one  we  could  wish  every  sides  a  good  table  of  contents,  it  has  an  elaborate 

clergyman  to  possess,  for  if  it  was  intbehandsof       '  ^         ' .   .       - 

our  readers  they  would  be  saved  the  trouble  of 
asking  usvery  many  questions."— C/ericaJJimrna/. 


index.    It  is  a  book  we  are  glad  to  have  and  to 
zecommena."~-Zfferary  Churchman,  , 


o- 


Latham's  Law  of  Window  Lights. 

Post  8vo.,  10s.  cloth. 

A  TREATISE  on  the  LAW  of  WINDOW  LIGHTS.    By 

Francis  Law  Latham,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 

"This  ia  not  merely  a  valuable  addition  "His  arrangement  is  logical,  and  he  dis- 

to  the  law  library  of  the  practitioner,  it  is  a  cusses  fully  each  point  of  his  subject.    The 

book  that  every  law  student  will  read  with  work,  in  our  opinion,  is  both  perspicuous  and- 

profit.    It  exhausts  the  subject  of  which  it  able,  and  we  cannotbutcomplimentthe  author 

treats."— Zotd  Tmes*  on  it." — Law  Journal. ' 

Lushington's  Naval  Prize  Law. 

Royal  8vo.,  lOj.  6d.  cloth. 

A  MANUAL  of  NAVAL  PRIZE  LAW.      By  Godfrey 
LusHiNGTON,  of  the  Inner  Temple,  Esq.,  Barrister  at  Law. 
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Saunders'  Law  of  Negligenee. 

1  vol.,  post  8vo.,  9*.  cloth. 
A  TREATISE  on  the  LAW  applicable  to  NEGLIGENCE.. 
By  Thomas  W.  Saundebs,  Esq.,  Barrister  at  Law,  Recorder  of  Bath. 

"The  book  is  admirable;    while  small  la  "Asa  work  of  reference  the  book  will  be  very 

bulk,  it  contaios  everything  that  is  necessary,        welcome  Iq  the  office  of  the  solicitor  or  iu  tbe 


aod  its  arraogement  is  such  that  one  can 
readily  refer  to  it.  Amongst  those  who  have 
doue  good  service,  Mr.  Saunders  will  find  a 
place."'— £a»  Magaxine, 

**  In  the  useful  little  volume  now  before  us 
he  has  gathered  the  whole  law  of  negligence. 
All  his  works  are  distinguished  by  painstaking 
and  accuracy.  This  oue  is  no  exception  ;  and 
the  subject,  which  is  of  very  extensive  interest, 
will  insure  for  it  a  cordial  welcome  from  tlie 
profession.'* — Law  Timet, 

**  The  references  to  the  cases  ^e  given  much 
more  fully,  and  on  a  more  ratiobal  system 
than  is  common  with  text  book  writers.  He 
has  a  good  index ;  he  has  produced  a  work 
which  will  facilitate  reference  to  the  aathori- 
ties."— <Si»/i«Vw*'  Journal. 


chambers  of  the  barrister."—  Sforning  Advertiser. 

"  A  short  and  clear  treatise  like  the  present 
on  the  law  relating  to  the  subject  ought  to  be 
welcomed.  It  is  a  moderate  size  volume,  and 
makes  references  to  all  the  authorities  on  the 
question  easy. "^•Standard, 

"  It  is  a  great  advantage  to  the  legal  pro- 
fession to  find  all  the  law  of  negligence  col- 
lected and  arranged  in  a  manual  of  reasonable 
size.  Such  is  Mr.  Saunders'  book."— >Pud/ic 
Opinion. 

"  A  serviceable  and  seasonable  treatise  on 
the  law  of  negligence,  by  Thomas  W.  Saunders, 
Esq.,  Recorder  of  Bath." — Telegraph, 

"  A  careful  treatise  on  a  branch  of  law  which 
is  daily  actjniring  importance.  The  manual 
before  us  is  a  useful  treatise."~£cAo. 


satiou  for  it,  cannot  fail  to  perform  his  duty 
rightly." — Law  Times. 

"  This  work  appears  to  be  carefully  prepared 
as  regards  its  matter.  This  edition  is  a  third 
larger  than  the  first ;  it  contains  twice  as  many 
cases,  and  an  enlarged  index.  It  was  much 
called  for,  and  doubtless  will  be  found  very 
useful  to  the  practitioner."— 'Xau  Magazine, 
second  notice. 


Ingram's  Law  of  Compensation.— 3nd  Edit,  by  Elmes. 

Post  8vo.,  12tf.  cloth. 
COMPENSATION  to  LAND    and    HOUSE   OWNERS: 

being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests  in  Lands,  &c. 
payable  by  Railway  and  other  Public  Companies ;  with  an  Appendix  of 
Porms  and  Statutes.  By  Thomas  Dunbah  Ingram,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.  Second  Edition.  By  J.  J.  Elmes,  of  the  Inner  Temple, 
Esq.,  Barrister  at  Law. 

"We  say  at  once  that  it  is  a  work  of  great 
merit.  It  is  a  concise,  clear  and  complete  ex- 
position nf  the  law  of  compensaUon  applicable 
to  the  owners  of  real  property  and  railway  and 
other  companies,"— £iisi  Magaxine. 

"  Whether  for  companies  taking  land  or  hold- 
ing it,  Mr-  Ingram's  volume  will  be  a  welcome 
guide.  Witli  this  iu  his  hand  the  legal  adviser  of 
a  company,  or  of  an  owner  and  occupicrwhose 
property  is  taken,  and  who  demands  compen- 

Cutler's  Law  of  Naturalization. 

12mo.,  3s.  6d.  cloth. 
THE  LAW  of  NATURALIZATION ;  as  Amended  by  the  Acts 
of  1870.    By  John  Cutlbb,  B.A.,  of  Lincoln's  Inn,  Barrister  at  Law, 
Editor  of  "  Powell's  Law  of  Evidence,"  &c. 

foreignfrs  resident  in  tins  country." — Pubtie 
Opinion. 

*' Theiiook  is  a  model  of  what  a  treatise  of 
its  kind  should  be." — Sunday  Times. 

"  A  very  convenient  hand-book  to  the  law 
of  naturalization,  as  amended  by  the  Acts  of 
1870."— rfeeWy  Timea. 

^^To  anyone  not  having  much  previous  ac- 
quaintance with  the  subject,  who  wishes  for  a 
general  sketch  of  the  law  affecting  aliens,  as  it 
.was,  and  as  it  is  now,  tliis  book  will  be  useful." 
— Solicitors*  Journal. 

"  It  has  been  carefully  compiled,  and  the 
authorities  referred  to  are  accurately  cited."—. 
Pall  Mall  Oaielle. 


e- 


"  The  author's  position  as  Professor  of  English 
Law  and  Jurisprudence  is  a  guarantee  of  his 
legal  competence,  whilst  his  literary  abilities 
have  enabled  him  to  clothe  his  Ibgal  knowledge 
in  language  which  laymen  can  understand  with- 
out being  misled  by  it." — Jolm  Bull. 

"  Mr.  Cutler,  iu  the  work  before  us,  lucidly 
explains  the  state  of  the  law  previous  to  the 
recent  statute,  and  shows  the  alterations  pro- 
duced by  it,  so  that  a  careful  perusal  of  this 
book  will  euable  the  reader  fully  to  comprehend 
the  preseni!  state  of  the  law  upon  tliis  most  im- 
portant subject."— JiM«««  o/lfie  Peace. 

••  Tliis  little  work  will  be  found  of  use  to  our 
countrymen  resident  abroad,  as  well  as  to 
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Hunt  on  Frauds  and  Bills  of  Sale. 

Post  Syo.,  9s.  cloth. 

The  LAW  relating  to  FRAUDULENT  CONVEYANCES, 

under  the  Statutes  of  Elizabeth  and  the  Bankrupt  Acts:  with  Remarks  on 
the  Law  relating  to  Bills  of  Sale.  By  Arthuk  Joseph  Hunt,  of  the 
I^ner  Temple,  Esq.,  Barrister  at  Law,  Author- of  '*The  Law  relating  to 
Boundaries,  Fences  and  Foreshores." 

''This  work  is  calculated  to  be  of  service  reviewiugthat  booklastyearwetookoccasion, 
to  the  profession.  Mr.  Hunt  has  brought  whilepraisingtheindustiyandcarewithwhich 
to  bear  upon  the  subject  a  clearness  of  st^te-  '  it  was  compiled,  to  remark  on  the  obscurity  of 
meut,  an  orderliness  of  atrangement  ^nd  a  its  style.  In  this  respect  Its  youngerrival  has 
subtlety  of  logical  acuteness  which  carry  him  considerable  advantf^e.  Mr.  Hunt's  book  is 
far  towards  a  complete  systematlzation  of  as  readable  as  a  treatiise  on  so  technical  a  sub- 
all  the  cases.  Neither  has  his  industry  been  i  jecC  can  well  be  made.  Mr.  Hunt's  arrange- 
lacking:  the  cases  that  have  arisen  under  the  ,  mentof  his  materials  follows  an  orderly  and 
Bankruptcy  Act,  1869,  and  under  the  Bills  of  intelligible  plan.  The  index  is  apparently 
Sale  Act  have  been  carefully  and  completely  carefully  prepared,  and  the  table  of  cases 
noted' up  and  disposed  of  by  him  in  their  appro-  shews  that  none  of  the  recent  cases  have  been 
priate  places.  The  index  also  is  both  accurate  overlooked.  Mr.  Hunt  has  produced  a  really 
and  careful  and  secures  much  facility  of  refer-  useftil  book  unencumbered  by  useless  matter, 
ence  to  the  various  matters  which  are  the  sub-  which  deserves  great  success  as  a  manual  of 
jects  of  the  work." — Lavf  Magazine.  the  law  of  fraudulent  dispositions  of  property.^' 

"Though  smaller  in  size,  Mr.  Hunt's  book  — Law  Journal. 

deals  with  fraudulent  conveyances  underthe  ''The  author  has  collected . with  industry 

BankruptcyAets,  a  subject  wHich  Mr.  May  in  and  care  the  authorities  beariug  on  the  ques- 

his  work  left  almost  untouched,  although liis  tlon  he  has  undertaken  to  deal  with.    The 

book  has  the  undoubted  merit  of  being  the  matter  is  conveniently  broken  np,  and  the 

first  to  break  fresh  ground  in  treating  fraudu-  reader  is  assisted  by  a  good  iniex."f—Solmtor^ 

lent  conveyances  in  a  separate  volume.    In  /oumal. 


Fry's  Specific  Performance  of  Contracts. 

8vo.,  Ids.  cloth. 

A  TREATISE  on  the  SPECIFIC  PERFORMANCE  of 
CONTRACTS,  including  those  of  Public  Companies,  with  a  Preliminary 
Chapter  on  the  Provisions  of  the  Chancery  Amendment  Act,  18d8.  By 
Ebwabi)  Fry,  B.A.,  of  Lincoln's  Inn,  Esq.,  one  of  Her  Majesty's  Counsel. 

'the  practitioner  who  uses  it  as  a  text  book  will  thus  be  acceptable  to  the  profeSafion  generally."— 

find  in  it  an  adviser  who  will  tell  him  not  only  Law  Chronicte. 

what  the  law  is>  but  how  it  may  be  enforced."—  "  Mr.  Fry's  elaborate  essayappears  to  exhaust 

Law  Times,  '      ,  the  subject,  on  which  he  has  cited  and  brought 

*'  Mr.  Fry's  work  presents  in  a  reasonable  com-  to  bear,  with  great  diligence,  some  1,500  cases, 

pass  a  large  qaantity  of  modern  learning  on  the  which  include  those  of  the  1  atest reports."— Xau 

subject  of  contracts,  with  reference  to  the  com-  Magazine  and  Reviea. 
moD  remedy  by  speciiiQ  performance*  and  will 


Wright's  Law  of  Conspiracy. 

8vo.,  4«.  cloth. 
THE  LAW  of  CRIMINAL   CONSPIRACIES   and  AGREE- 
MENTS.   By  R.  S.  Wright,  of  the  Inner  Temple,  Barrister  at  Law, 
I'ellow  of  Oriel  Coll.,  Oxford. 

Michael  and  Will's  Law  of  Gas  and  Water  Supply. 

Post  8vo.,  18s.  cloth. 

THE  LAW  of  GAS  and  WATER  SUPPLY;  cprnprising  the 
Rights  and  Duties  as  well  of  Local  Authorities  as  of  Private  Companies  in 
regard  thereto,  and  including  the  Legislation  of  the  last  Session  of  ParJia- 
ment.  By  W.  H.  Miohaei,  and  J.  Shieess  Will,  Esqrs.,  Barristers  at  Law. 
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Glen's  Law  of  Public  Health.— Eighth  Edition. 

Just  published,  8vo.,  80*.  cloth. 
THE  LAW  relating  to  PUBLIC  HEALTH  and  LOCAL " 
GOVERNMENT,  and  Urban  and  Rural  Sanitary  Authorities,  including 
the  Law  relating  to  the  Removal  of  Nuisances  injurious  to  Health  and  the 
Prevention  of  Disease;  with  Statutes  and  Cases.  By  W.  Cunningham 
GLEtf  and  Alexander  Glen,  B.A.,  LL.B.,  Barristers  at  Law.  Eighth 
Edition. 

"  The  Public  Health  Act,  1875,  rendered  the  analogous  character,  including  the  recent  Act 
production  of  a  new  edition  of  this  standard  for  the  Improvement  of  Artizans'  and  La- 
work  imperative,  and  it  forms  an  important  bourers*  Dwellings.  The  notes  to  the  sections 
feature,  it  being  given  in  extenso,  with  appro-  show  that  great  care'  and  industry  have  been 
priate  notes  and  decisions  of  the  Courts  upon  bestowed  upon  them,  all  the  recent  cases 
the  relative  sections  of'  the  repealed  Acts  in-  being  annotated.  Messrs.  Glen  have  made 
serted  at  the  ends  of  the  sections.  The  re-  this  edition  thoroughly  worthy  of  the  reputa- 
raainder  of  the  work  comprises  Acts  expressly  tion  long  since  acquired  by  the  senior  editor." 
referred  to  by  the  Public  Health  Actas  giving  —From  the  Law  Times,  March  18(A,  1876. 
powers  to  local  authorities,  and  other  Acts  of 

Glen's  Local  Board  Election  Manual. 

Post  8vo.,  3s.  &d.  cloth. 
THE  CONSTITUTION  OF  LOCAL  GOVERNMENT  DIS- 
TRICTS and  ELECTION  OP  LOCAL  BOARDS  under  the  Public  Health 
Act,  1875,  38  &  39  Vict.  c.  55.    By  Albxandek  Glen,  M.A.,  LL.B., 
Cantab.,  of  the  Middle  Temple,  Barrister  at  Law. 

Holland  on  the  Form  of  the  Law. 

8vo.,  7s.  6d.  cloth. 
ESSAYS  upon  the  FORM  of  the  LAW.    By  Thomas  Erskine 
Holland,  M.A.,  Fellow  of  Exeter  College,  and  Chichele  Professor  of 
International  Law  in  the  University  of  Oxford,  and  of  Lincoln's  Inn,  Bar- 
rister at  Law. 
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Heales's  History  and  Law  of  Pews. 

2  vols.«vo.,  16*.  cloth. 
The  HISTORY  and  LAW  of  CHURCH  SEATS  or  PEWS. 
Bv  Alfred  Hbales,  P.S.A.,  Proctor  in  Doctors'  Commons. 

■'  Great  pains  have  evidently  been  taken  in  "  For  original  research  and*faithful  labour 

the  comnilation  of  this  work,  which  exhibits  in  verifying  references  no  other  writer  can  lay 
throughout  an  immense  amount  of  research  any  claim  to  come  anywhere  near  Mr.  Heales." 
and  a  careful  arrangement  of  cases  and  ex-       —SolieUm-i!  Journal.  ^ 

tiasu."— Law  Magaane. 

Gaches'  Town  Councillors  and  Burgesses  Manual. 

Post  8to.,  7s.  cloth. 
THE  TOWN  COUNCILLORS  and  BURGESSES  MANUAL, 
a  Popular  Digest  6f  Municipal  and  Sanitary  Law,  with  information  as  to 
Charters  of  Incorporation,  and  a  Collection  of  useful  Forms  especially 
adapted  for  newly  Incorporated  Boroughs,  By  LOTJis  Gaches,  L.L.M.,  B.A., 
of  the  Inner  Temple,  Esq.,  Barristei-  at  Law. 

Brandon's  Law  of  Foreign  Attachment. 

8vo.,  14s.  cloth. 
A  TREATISE  upon  the  CUSTOMARY  LAW  of  FOREIGN 
ATTACHMENT,  and  the  PRACTICE  of  the  MAYOR'S  COURT  of  the 
CITY  OF  LONDON  therein.     With  Forms  of  Procedure.    By  Wood- 
THOKrB  Bkandon,  Esq.,  of  the  Middle  Temple,  Barrister  at  Law, 
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Smith's  Practice  of  Conveyancing. 

FoBt  8vo.,  6s.  cloth. 

AN  ELEMENTARY  VIEW  of  the  PRACTICE  of  CON- 
VEYANCING in  SOLICITORS'  OFFICES ;  wieh  an  Oufline  of  the 
Proceedings  under  the  Transfer  of  Land  and  Declaration  of  Title  Acts,  1862, 
for  the  use  of  Articled  Clerks.  By  Edmund  Smith,  B,  A;,  late  of  Pembroke 
College,  Cambridge.    Attorney  and  Solicitor. 

Tomkins'  Institutes  of  Roman  Law. 

Part  I.  royal  8vo.  (to  be  completed  in  Three  Parts)  12«.  cloth. 

THE  INSTITUTES  OF  THE  ROMAN  LAW.  Part  I. 
The  Sources  of  the  Roman  Law  and  its  external  History  to  the  decline  of 
the  Eastern  and  Western  Empires.  By  Fbedbbiok:  J.  Tomkins,  M.A., 
D.C.L.,  Barrister  at  Law,  of  Lincoln's  Inn. 

Gaius's  Roman  Law,  by  Tomkins  and  Lemon. 

Complete  in  1  vol.  8vo.,  27s.  cloth  extra. 

THE  COMMENTARIES  OF  GAIUS  ON  THE  ROMAN 

LAW :  with  ah  English  Translation  and  Annotations.  By  Frederick  J. 
Tomkins,  Esq.,  M.A.,  D.C.L.,  and  William  George  Lemon,  Esq.,  LL.B. 
Barristers  at  Law,  of  Lincolu's  Inn. 


Williams's  Common  Law  Pleading  and  Practice. 

Svo.,  12s.  cloth. 

An  INTRODUCTION  to  PRACTICE  and  PLEADING 
in  the  SUPERIOR  COURTS  of  LAW,  embracing  an  outHne  of  the 
whole  proceedings  in  an  Action  at  Law,  on  Motion,  and  at  Judges'  Cham- 
bers ;  together  with  the  Rules  of  Pleading  and  Practice,  and  Forms  of  all  the 
principal  Proceedings.  By  Watki]*  Williams,  Esq.,  M.P.,  of  the  Inner 
Temple,  Barrister  at  Law. 

Smith's  Bar  Education. 

8vo.,  9s.  cloth. 

A  HISTORY  of  EDUCATION  for  the  ENGLISH  BAR, 
with  SUGGESTIONS  as  to  SUBJECTS  and  METHODS  of  STUDY. 
By  Philip  Anstie  Smith,  Esq.,  M.A.,  LL.B.,  Barrister  at  Law. 


Browning's  Divorce  and  Matrimonial  Causes  Practice. 

Post  8vo.,  8s.  cloth. 

THE  PRACTICE  and  PROCEDURE  of  the  COURT  for 
DIVORCE  and  MATRIMONIAL  CAUSES,  including  the  Acts,  Rules, 
Orders,  copious  Notes  of  Cases  and  Forms  of  Practical  Proceedings, 
with  Tables  of  Fees  and  Bills  of  Costs.  By  W.  Ernst  Browning,  Esq., 
Barrister  at  Law. 
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Redman's  Law  of  Arbitrations  and  Awards, 

8vo.,  12*.  cloth. 

A  CONCISE  TREATISE  on  the  LAW  of  ARBITRATIONS 

and  AWARDS,  with  au  Appendix  of  Precedents  and  Statutes.    By  Joseph 
Haworth  Redman,  of  the  Middle  Temple,  Esq.,  Barrister  at  Law. 

**  Mr.  Redman  goes  straight  through  his  cedents.  It  is  likely  enough  that  it  will  meet 
task,  and  gives  his  cases  at  the  end  of  his  pro-  a  demand  both  in  the  profession  and  amongst 
positions.  The  chief  merit  of  the  work  is  the  lay  arbitrators."— ;9&Z«citor«'  Journal. 
singular,  lucidity  with  which  the  law  is  ex-  "  It  is  a  concise  statement  of  the  law  on  the 
pounded.  We  give  the  work  all  the  praise  questions  which  are  likely  to  arise  in  the  course 
which  it  can  claim  when  we  say  that  the  of  a  reference  or  in  subsequent  proceedings 
arrangement  is  good,  the  style  clear,  and  the  which  may  be  taken  in  regard  to  it.  The  pre- 
work  exhaustive.  There  is  a  useful  appendix  cedents  of  awards  are  clearly  and  concisely 
of  precedents  and  statutes,  and  a  very  good  drawn.  The  arrangement  of  chapters  is  con- 
index." — Lata  2^mes.  veniently  managed.    The  law  is  clearly  stated, 

"This  is  likely  to  prove  a  useful  book  in  and,  so  far  as  we  can  judge,  all  the  important 

practice.    All  the,  ordinary  law  on  the  subject  cases  bearing  directly  on  the  subject  are  given', 

is  given  shortly  and  in  a  con  venifsnt  and  acces-  while  the  index  appears  reasonably  copious, 

sible  form,  and  the  index  is  a  gtwd  one.    The  These  facts,  combined, with  the  smallness  of 

book  is  of  a  portable  size  and  moderate  price,  the  volumej  ought  to  make  the  book  a  suc- 

and  contains  a  fairly  complete  appendix  of  pre-  cess." — Law  Journal. 


Powell's  Law  of  Inland  Carriers. — Second  Edition. 

8vo.,  14!5.  cloth. 

THE  LAW  OF  INLAND  CARRIERS,  especially  as  regu- 
lated by  the  Raflway  and  Canal  Traffic  Act,  1854.  By  Edmund  Powell, 
Esq.,  of  Lincoln  College,  Oxon,  M.A.,  and  of  the  Western  Circuit,  Barrister 
at  Law,  Author  of  "  Principles  and  Practice  of  the  Law  of  Evidence.'* 
Second  Edition,  almost  re-written.    1 


'  Mr.  PoweirswritiDgissuiffTilaTly precise  and      it  aspires  to  becomet  the  text  book  on  the  Law  of 
_,jdensed, withont being  at  all  dry,asthosewho       Carriers."— iaw  Times, 
have  read  his  admirable  Book  of  Evidence  will  *'  The  two  chapters  on  the  Railway  and  Canal 


attest.  It  will  be  seen,  from  our  outline  of  the  Traffic  Act,  1856,  are  g^uite  new.  and  the  recent 
contents,  how  exhanstiTely  the  subject  has  been  cases  nnder  the  provisions  of  that  statute  are 
treated,  and  that  it  is  entitled  to.be,  that  which      analyzed  in  lucid  language."— Xam  MagaxvUt 


Davis's  Criminal  Law  Consolidation  Acts. 

12mo.,  10s.  cloth.    ' 

THE  NEW  CRIMINAL  LAW  CONSOLIDATION  ACTS, 

1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by  a  copious 
reference  to  Cases  decided  by  the  Court  of  Criminal  Appeal.  Together  with 
alphabetical  Tables  of  Offences,  as  well  those  punishable  upon  Summary 
Conviction  as  upon  Indictment,  and  including  the  Offences  under  the  New 
Bankruptcy  Act,  so  arranged  as  to  present  at  one  view  the  particular  Offence, 
the  Old  or  New  Statute  upon  which  it  is  founded,  and  the  Limits  of  Punish- 
ment ;  and  a  full  Index.    By  James  Edwd.  Davis,  Esq.,  Barrister  at  Law. 


Lovesy's  Law  of  Arbitration  (Masters  and  Workmen). 

12mo.,  is.  cloth. 
{JOeMeated,  iy permission,  to  Lord  St.  Leonards.) 
THE  LAW  of  ARBITRATION  between  MASTERS  and 
WOEKMEN,  as  founded  upon  the  Councils  of  Conciliation  Act  of  1867 
(30  &  31  Vict.  c.  105),  the  Masters  and  Workmen  Act  (6  Geo.  4,  c.  96),  and 
other  Acts,  with  an  Introduction  and  Notes.  By  C.  W.  Lovesy,  Esq.,  of 
the  Middle  Temple,  Barrister  at  Law,  now  one  of  Her  Majesty's  Judges, 
British  Guiana. 
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Dowell's  Income  Tax  Laws. 

8vo.,  125.  6d.  cloth. 
THE  INCOME  TAX  LAWS  at  present  in  force  in  theUnitedKing- 
dom,  with  Practical  Notes,  Appendices  and  a  copious  Index.    By  Stefhek 
DowELL,  M.A.,  of  Lincoln's  Inn,  Assistant  Solicitor  of  Inland  Revenue. 


"  Only  men  thoroughly  conversant  with  the 
subject  could  have  prepared  it,  and  despite 
Mr.  Dowell's  knoTrledge  it  must  have  been  a 
heavy  labour.  To  commissionerB  and  all  con- 
cerned in  the  working  of  the  Income  Tax  Mr. 
Dowell's  hook  will  be  of  great  value." — Law 
Journal. 

"  "We  cannot  doubt  that  the  work  will  prove 
of  much  service  to  persons  engaged  in  the 
administration  of  the  Income  Tax  laws,  and  to 
the  practitioner  on  the  points  which  frequently 
arise  in  reference  to  those  laws."— /Solicitors' 
Journal. 

"A  collection  of  the  Income  Tax  Acts  made 
easy  of  reference  by  a  copious  index.  The 
acts  are  connectedtogether  by  cross-references, 
and  for  practical  purposes  the  compilation 
must  prove  very  usej^l." — Law  Times. 

"We  can  honestly  commend  Mr.  Dowell's 


work  to'^our  readers  as  being  well  done  in  every 
respect.  They  will  find  it  a  neatly  written 
and  complete  history  and  explanation  of  the 
Stamp  duties;  and  they  will  also  find  the 
Act  of  1870  set  out  completely  and  clearly  set 
before  them  in  a  good  bold  type,  easy  of  re- 
ference and  supported  in  its  utility  by  a  good 
index."— iaw  Magazine. 

"  Mr.  Dowell  has  collected  and  accompanied 
with  notes  of  reference  and  decided  cases  all 
the  Statutes  directly  pr  indirectly  bearing^ 
upon  this  subject.  A  full  and  well-con  structed 
index  completes  the  volume.  Mr,  Dowell's 
ofiicial.  position  eminently  fits  him  for  the 
work  he  has  undertaken,  and  his  history  of 
the  Stamp  Laws  shows  how  carefully  and  con- 
scientiously he  performs  what  he  undertakes." 
— Justice  of  the  Peace. 


Dowell's  Stamp  Duties  and  Stamp  Laws. 

8vo.,  12s.  6d.  cloth. 
A  HISTORY  and  EXPLANATION  of  the  STAMP  DUTIES, 
from  their  commencement  to  the  present  time,  the  past  and  the  present  State 
of  the  Stamp  Laws,  the  System  and  the  Administration  of  the  Tax,  Observa- 
tions on  the  Stamp  Duties  in  Foreign  Countries;  the  Stamp  Laws  at 
present  in  force  in  the  United  Kingdom;  with  Notes,  Appendices  and  a 
copious  Index,  By  Stephen  Dowexl,  IM.A.,  of  Lincoln's  Inn,  Assistant 
Solicitor  of  Inland  Revenue. 

to  carry  out  practical  details  will  pay  a  well 
merited  tribute  to  the  industry  which  places 
before  them  the  law  as^  it  stands  with  a  sketch 
of  the  steps  which  have  led  up  to  it.'* — AtAenaimt. 
"This  book  beloQcrs  to  a  class  which  we  are 
glad  to  think  is  becoming  increasidgly  puiiolaT. 
Jt  is  written  by  a  man  who  is  practically  con- 
versant with  the  subject  of  which  he  treats,"— 
Spectator, 


,  "  This  is  a  work  of  some  power.  The  atftbor 
is  evidently  master  of  his  subject.  The  style  of 
the  compositioD  is  singularly  felicitous  and  makes 
tbe  subject— a  rather  thorny  one— clear  and  in- 
telligible." — Laa>  Times. 

"There  is  justification  for  Mr.  Dowell's  ap- 
pearance before  the  public,  for  he  gives  a  good 
deal  of  useful  iuformatiun.  Statesmen  who  con- 
template future  legislation,  judges  whose  duty 
it  is  to  administer  the  law,  and  officials  who  have 


Wigram  on  Extrinsic  Evidence  as  to  Wills. 

Fourth  Edition.  8vo.,  lis.  cloth;  ' 
AN  EXAMINATION  OF  THE  RULES  OF  LAW  respecting 
the  Admission  of  EXTRINSIC  EVIDENCE  in  Aid  of  the  INTER- 
PRETATION OP  WILLS.  By  the  Right  Hon.  Sir  James  Wigram, 
Knt.  The  Fourth  Edition,  prepared  for  the  press  with  the  sanction  of  the 
learned  Author,  by  W.  Knox  Wigram,  M.A.,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law. 


"  In  the  celebrated  treatise  of  Sir  James 
Wigram,  the  rules  of  law  are  stated,  discussed 
and  explaioed  io  a  maoQer  which  has  excited  the 


admiration  of  every  judge  who  has  had  to  con- 
sult It."— Lord  Kiufiinm,  in  a  Privg  Cmmcil 
JudtmenltJtdy  6th,  18j8. 
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Cliflford  and  Stephens's  Practice  of  Referees  Court,  1873. 

2  Vols.,  royal  8vo.,  31.  10s.  cloth. 
THE  PRACTICE  of  the  COURT  of  REFEREES  on  PRI- 
VATE BILLS  in  PARLIAMENT,  with  Reports  of  Cases  as  to  the  locus 
standi  of  Petitioner^  during  the  Sessions  1867-68-69-70-71  and  72.     By 
Frederick  CuFroRD  and  Pembroke  S.  Stephens,  Barristers- at- Law. 


Just  published,  royal  8vo.,  Vol.  I.  Part  I.,  price  Sis.  Sd. 
In  continuation  of  the  above. 

CASES  DECIDED  DURING  THE  SESSIONS  1873,  1874, 
and  1875  by  the  COURT  of  REFEREES  on  PRIVATE  BILLS  in  PAR- 
LIAMENT. By  Fkbdbkick  Clifford  and  A.  G.  Rickaeds,  Esqs., 
Barristers  at  Law. 

"The  Reports  arcTrell  indexed,  and  bring       Court  Itself." — Kmea,  March  10,  W76. 
down  the  decided  cases  to  the  end  of  1475.  "This  is  a  volume  of  reports  which,  we 

As  to  the  mode  in  which  Messrs&Clifford  and  think,  will  prove  of  very  great  use  to  any  one 
Rickards  have  executed  the  work,  it  will  be  practising  or  interested  in  cases  before  the 
suflBcienttosaythattheseReportsareacontin-  referees.  On  the  whole  it  is  well  done.  Not- 
uance  of  the  series  of  *  Clifford  and  Stephens's  withstanding  the  slight  defects  mentioned, 
Reports,*  which  began  in  1867,  and  seem  to  be  the  book  is  really  a  very  useful  one,  and  will 
marked  by  the  same  care  and  accuracy  which  doubtless  commend  itself  to  Parliamentary 
have  made  these  Reports  a  standard  for  refer-  practitioners." — £aw  Fmes. 
ence  and  quotation  by  practitioners  and  the 


Cutler  and  Griffin's  Indian  Criminal  Law. 

8vo.,  6s.  cloth. 
AN  ANALYSIS  of  the  INDIAN  PENAL  CODE  (including 
the  Indian  Penal  Code  Amendment  Act,  1870),  with  Notes.  By  John 
Cutler,  B.A.,  of  Lincoln's  Inn,  Barrister  at  Law,  Professor  of  Englisli 
Law  and  Jurisprudence,  and  Professor  of  Indian  Jurisprudence  at  King's 
College,  London,  and  Edmund  Fuller  Griffin,  B.A.,  of  Lincoln's  Inn, 
Barrister  at  Law. 

"  It  may  be  added  that  the  code  is  just  at       use  to  professional  men  in  England.    It  has  a 
at  present  out  of  print,  so  that  the  production       good  index." — Zato  JUaffazine. 
of  an  auEdysis  at  the  present  moment  is  espe-  "This  is  a  work  intended  for  students  and 

cially  opportune.  Messrs.  Cutler  and  Griffin  fojr  practitioners  in  India.  Knowing  how  well 
have  produced  a  useful  little  book,  and  pro-  the  same  authors  edited  the  Indian  portion  of 
duced  it  at  a  time  when  it  will  be  especially  Powell  on  Kvidence,  we  should  be  content  to 
useful." — Solicitor^  Journal.  take  it  on  the  faith  of  their  reputation  only. 

"  This  analysis  of  the  Indian  Penal  Code  The  mode  of  analysis  is  very  clear  and  brings 
seems  to  have  conferred  a  great  boon  on  the  well  forward  the  prominent  features  of  the 
Indian  practitioner,  and  will  doubtless  be  of       code." — Zavj  Times. 


Field's  Regulations  of  the  Bengal  Code. 

1  vol.,  royal  8to.,  i2s.  cloth. 
THE  REGULATIONS  OF  THE  BENGAL  CODE,  Edited, 
with  Chronological  Tables  of  Repeal  and  Amendment,  and  an  Introduction. 
By  C.  D.  FiKLD,  of  the  Inner  Temple,  Barrister  at  Law,  and  of  H.M.'s 
Bengal  Civil  Service. 

Field's  Table  of,  and  Index  to,  Indian  Statute  Law. 

Demy  4to.,  42«.  cloth. 
A  CHRONOLOGICAL  TABLE  of  and  INDEX  to  the 
INDIAN  STATUTE-BOOK  from  the  Year  1834,  with  a  General  Intro- 
duction to  the  Statute  Law  of  India  ;  with  a  Supplement  bringing  the  work 
down  to  August,  1872.  By  C.  D.  Field,  M.A.,  LL.D.,  of  the  Inner 
Temple,  Barrister  at  Law,  and  of  H.M.'s  Bengal  Civil  Service. 
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THE  LAW  EXAMINATION  JOURNAL. 

Edited  by  Hbebbet  Newman  Mozlet,  M.A., 

Fellow  of  King's  College,  Cambridge ;  and  ct  Lincoln's  Inn,  Esq.,  Barrls^CfEit-LBW. 


Publialiedin  Milary,  Master,  Trinity  and  Michaelmas  Sittings  in  each  year.    Price  Is.,  by  post  Is,  Id. 
annual  subscription,  payable  in  advance,  is.,  by  post,  is.  id.    All  the  back  Numbers  may  be  had. 


No.  30.  Hilary,  1877.— I.  Statntes  of  1876  (Second  Notice).  II.  Kales  of  theSnpreme  Court, 
December,  1876.  III.  Digest  of  Cases.  IV.  Intermediate  Examination,  November,  1876 : 
Questions  and  Answers.  Y.  Final  Examination,  January,  1877 :  Questions  and  AnsweiB.  YI. 
■  Reviews.    Yn.  Correspondence  and  Notices. 

No.  i29.  Michaelmas,  1876.— I,  Statutes  of  1876  (First  Notice).  H.  Knles  of  the  Supreme  Court, 
June,  1876.  III.  Intermediate  Examination,  June,  1876:  Questions  and  Answers.  lY.  Final 
Examination,  November,  1876 :  Questions  and  Answers.  Y.  Notices  of  the  Interme^te  Examina- 
tions for  1877.    YI.  Correspondence  and  Notices. 

No.  28.  Trinity,  1876.— I.  The  Knles  of  February,  1876.  n.  The  Statntes  of  1875  (concluded). 
III.  Digest  of  Cases.  lY.  Intermediate  Examination,  April,  1876 ;  Questions  and  Answers. 
Y.  Final  Examination,  June,  1876 :  Questions  and  Answers.  VI.  Keviews  of  Books,  YII.  Corre- 
spondence and  Notices. 

No.  2|7.  Easter,  1876. — I.  Notices  for  the  June  and  November  Examinations,  1^76.  II,  Further 
Extracts  from  the  Knles  of  November  2, 1875.  III.  Statutes  of  1875  (Third  Notice).  IV.,  Digest 
of  Cases. '  V.  Intermediate  Examination,  1876  :  Questions  and  Answers.  YI.  Final  Examination, 
April,  1876 :  Questions  and  Answers.  YII,  The  New  Xaw  Dictionary,  VIII.  Keviews  of  Books. 
IX.  Correspondence,  and  Notices. 

No.  26.  Hilary,  1876.— I.  The  New  Knles  relating  to  Examinations,  II,  The  Statutes, of  1875 
(Second  Notice).  III.  Digest  of  Cases,  lY,  Intermediate  Examination,  Michaelmas  Sittings, 
1875 :  Questions  and  Aiviwers,  Y.  Final  Examination,  Hilary  Sittings,  1876 :  Questions  "and 
Answers.    YI.  Keviews.    YII.  Correspondence  and  Notices. 

No.  25.  Michaelmas,  1875.— I.  Statute  of  Fraudulent  Conveyances,  13  Eliz.  c.  6.-  II.  Statutes 
of  1876  (First  Notice). :  ill.  Digteimf  Cases..  IV.  Intermediate  Examination,  .Trinity  Term,  1875 : 
Questions  and  Answers.  Y-  ^inal  Examination,  Michaelmas  Term,  1875 :  Questions  and  Answers, 
YI,  Reviews  of  Books.    YII,  Correspondence  and  Notices. 

No.  24.  Trinity,  1876. — I.  The  Statute  of  Uses,  continued.  II.  Digest  of  Coses.  ,  III.  Interme- 
diate Examination,  Easter  Term,  1875:  Questions  and  Answers,  IV,  Final  Examination,  Trinity 
TSrra,  1875:  Questions  and  Answers,   Y,  A  New  Law  Dittlonary,   YI.  Correspondence  and  Notices'. 

No.  23.  Easter,  1875.— L  The  Statute  of  Uses.  11.  The  Statutes  of  1874  (Third  Notice). 
Ill,  Digest  of  Cases,  IV,  Intermediate  Examination,  Hilary  Term,  1875 :  Questions  and  Answers, 
V.  Final  Examination,  Easter  Term,  1876 :  Questions  and  Answers,  VI,  Correspondence  and 
Notices. 

No.  22.  Hi]ary,1876. — I.  The  Statute  of  Frauds  in  relation  to  Contracts  of  Sale:  Salev.Lambert 
and  Potter  B.  Duifield.  II.  The  Statutes  of  1874  (Second  Notice),  III.  Digest  of  Cases.  IV.  Inter- 
mediate Examination,  Michaelmas  Term,  1874 :  Questions  and  Answers,  V,  Final  Examination, 
Hilary  Term,  1875 :  Questions  and  Answers,  YI,  Notice  of  Intermediate  Examinations  for  1875, 
VII.  Correspondence  and  Notices. 

No.  21.  Michaelmas,  1874.— L  Tlie  Statutes  of  1874  (First  Notice),  11.  Digest  of  Cases. 
TTr.  Intermediate  Examination  Questions  and  Answera  (T.  T.  1874) ;  IV,  Final  Examination  Ques- 
tions and  Answers  (M,  T,  1874),    V,  Reviews  of  Books.  '  YI.  Correspondence  and  Notices. 

No.  26.  Trinity,  1874.— I,  Legislative  Prospects  of  the  Session.  II,  Digest  of  Cases.  III.  Inter- 
mediate Examination,  Easter  Term,  1874 :  Questions  and  Answers.  IV.  Final  Examination,  Trinity 
Term,  1874 :  Questions  and  Answers,    Y,  Reviews.    YI.  Correspondence  and  Notices, 

No,  19.  Easter,  1874.— I,  Leading  Cases  (continued).  II.  Digest  of  Cases,  III.  Intermediate 
Examination,  H.  T.  1874 :  Questions  and  Answers.  IV.  Final  Examination,  E.  T.  1874 :  Questions 
and  Answers.,  V.  Review,   7th  Edit,  of  Stephen's  Blackstoue's  Commentaries.    VI.  Correspondence. 

No.  18.  Hilary,  1874.— I.  Statutes  of  1873  (Second  Notice,  including  the  Supreme  Court  of 
Judicature  Act  and  subsequent  Statutes).  II.  Digest  of  Cases.  Ill,  Interme^afe  Examination, 
Michaelmas  Terni),  1873 :  Questions  and  Answers,  IV,  Final  Examination,  Hilary  Term,  1874 : 
Questions  and  Answers.    V.  Correspondence  and  Notices, 

No,  17.  Miehaelmas,>1873.— I.  Leading  Cases  (Note  by  the  Editor),  IL  Statutes  of  1873  (First 
Notice).  IIL  Digest  of  Cases,  lY,  Intermediate  Examination,  T,  T,  1873 :  Questions  and  Answers. 
V,  Final  Examination,  M.  T.  1873  ;  Questions  and  Answers.  VI.  Notice  of  Intermediate  Examina- 
tion for  1874,    YII,  Keviews  of  Books.    YIII,  Law  Student's  Societies,    EX,  Correspondence. 

No.  16.  Trinity,.1873.— I.  The  Study  of  the  Law,  concluded.  II.  Leading  Cases- Spencer's  Case, 
continued.  III.  Digest  of  Cases.  IV,  Intermediate  Examination,  Easter,  1873 :  Questions  and 
Answers,  V.  Final  Examination,  Trmity,  1873 :  Questions  and  Answers.  VI.  A  Review— Kelly'is 
I^raftsman.    VII.  Correspondence  and  Notices. 

No.  15.  Easter,  1873,— L  The  Study  of  the  Law,  continued,  II.  Analysis  of  Leading  Cases. 
III.  Digest  of  Oases,  IV,  Intermediate  Examination,  H,  T,  1873:  Questions  and  Answers. 
Y,  Final  Examination,  E,  T.  1873 :  Questions  and  Answers.    VI,  Correspoiidence  and  Notices, 

CopioK  of  Vol.  I.  of  the  Law  Examination  Journal,  containing  Ms.  1  to 
14,:  mithfull  Indexes  and  Tables  of  Cases  cited,  may  norv  ie  had,jprice,16s. 
bound  in  cloth. 

*,*  An  Index  to  Vol.  2  of  the  Lam  Examination  Journal,  contamiing  Nos.  15 
to  28,  is  now  issued,  amA  itwy^e  had  separately, priee  %d^  served.  Cepi^^,  of 
Vol.  2  of  tlie  Lam  iSxaimMoAAon  Jownalmay  also  be  liad,  price  15«.  cloth. 
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THE  FIEST  ANNUAL  ISSUE  OF 

THE  INNS  OF  COTJRT  EALENDAR. 

Dedicated  by  permission  to  the  Xoid  High  Chancellor  of  Great  Britain, 
By  CHAELES  SHAW,  TJnder-Treasurer  of  the  Middle  Temple. 

Containing  a  Record  of  the  Members  of  the  English  Bar,  their  Inns  of  Court,  Dates  of  Admission 
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Eminent  Men  of  the  Four  Learned  and  Honourable  Societies— Lincoln's 
Inn,  the  Inner  Temple,  the  Middle  Temple,  and  Gray's  Inn,  &c.  By  Robert 
R.  Pearce,  Esq.,  Barrister  at  Law.    8vo.  8s.  cloth. 
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An  Action  at  Law:  being  an  Outline  of  the  Jurisdiction  pf  the 

Superior  Courts  of  Common  Law,  with  an  Elementaiy  View  of  the  Pro- 
ceedings in  Actions  therein.  By  Robert  Malcolm  Keek,  Barrister  at 
Law ;  now  Judge  of  the  Sheriff's  Court  of  the  City  of  London.  Third 
Edition.     12mo.,  9g.  cloth. 

A  Handy  Book  for  the  Common  law  Judges'  Chambers.  By 
Geo.  H.  Parkinson,  Chamber  Clerk  to  the  Hon.  Mr.  Justice  Byles. 
12mo.,  7s.  cloth. 

A  Concise  Treatise  on  the  Principles  of  Equity  Pleading ;  with 
Precedents.  By  C.  Stewart  Drbwry,  of  the  Inner  Temple,  Esq., 
Barrister  at  Law.     12mo.,  6s.,  cloth. 

Drainage  of  Land:  How  to  procure  Outfalls  by  New  Drains,  or  the 
Improvement  of  Existing  Drains,  in  the  Lands  of  an  adjoining  Owner,  under 
the  Powers  contained  in  Part  III.  of  the  Act  24  &  2-5  Vict.  c.  133;  with  an 
Explanation  of  the  Provisions,  and  Suggestions  for  the  Guidance  of  Land 
Owners,  Occupiers,  Land  Agents  and  Surveyors.  By  J.  William  Wilson, 
Solicitor.     8vo.  Is.  sewed. 

Supreme  Appellate  Jurisdiction.  A  Speech  delivbred  in  the 
House  of  Lords  on  the  11th  June,  1874.  By  the  Right  Hon.  Lord  O'Hagan, 
8vo.  Is.  sewed. 

The  Law  and  Pacts  of  the  Alabama  Case,  with  Reference  to  the 
Geneva  Arbitration.  By  James  O'Dowd,  Esq.,  Barrister  at  Law.  8vo. 
2s.  sewed. 

Poreshores.  Report  of  case  The  -Queen  at  the  prosecution  of  Williams 
V.  Nicholson,  for  removing  Shingle  from  the  Foreshore  at  Withernsea. 
HeaM  at  the  Police  Court,  Hull,  31st  May,  1870.    8vo.  Is.  sewed. 

A  Letter  to  the  Right  Hon.  the  Lord  High  Chancellor  concerning 
Digests  and  Codes.  By  William  Riohaud  Fisher,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.     Royal  8vo,  Is.  sewed. 

Indian  Civil  Service  Examinations.  On  reporting  Cases  for  the 
Periodical  Examinations  by  Selected  Candidates  for  the  Civil  Service  of 
India :  Being  a  Lecture  delivered  on  Wednesday,  June  12,  1867,  at  King's 
College,  London.  By  John  Ctftleb,  B.A.,  of  Lincoln's  Inn,  Barrister  at 
Law,  Professor  of  English  Law  and  Jurisprudence  and  Professor  of  Indian 
Jurisprudence  at  King^s  College,  London.    8vo.,  Is.  sewed. 

Hamel's  International  Law,  in  connexion  with  Municipal  Statutes 
relating  to  the  Commerce,  Rights  and  Liabilities  of  the  Subjects  of  Neutral 
States  pending  Foreign  War ;  considered  with  reference  to  the  Case  of  the 
Alexandra,  seized  under  the  provisions  of  the  Foreign  Enlistment  Act.  By 
Felix  Harsbave  Hamel,  Barrister  at  Law.     Post  8vo.  3g.  boards. 

Prancillon's  Lectures,  Elementary  and  Pamiliar,  on  English  Law. 
First  and  Second  Series.  By  James  Francillon,  Esq.,  County  Court 
Judge.    2  vols.  8vo.  8s.  each  cloth. 

The  Laws  of  Barbados.    (By  Authority.)    Royal  8vo.  21s.  cloth. 

Le  Marchant's  Report  of  Proceedings  of  the  House  of  Lords 
on  the  Claims  to  the  Barony  of  Gardner,  with  an  Appendix  of  Cases  illus-  - 
trative  of  the  Law  of  Legitimacy.     By  Sir  Denis  Le  Marohant,  of 
Lincoln's  Inn,  Barrister  at  Law.    8vo.  18s.  boards. 

Norman's  Treatise  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions.  By  J.  P.  Norman,  M.A.,  Ban-ister  at  Law.  Post 
8vo.,  7s.  6d.  cloth. 

.  Gray's  Treatise  on  the  Law  of  Costs  in  Actions  and  other  Proceed- 
ings m  the  Courts  of  Common  Law  at  Westminster.  By  John  Gray,  Esq., 
of  the  Middle  Temple,  Barrister  at  Law.    8vo.,  21s.  cloth. 

Elements  of  the  Logical  and  Experimental  Sciences  considered  in 
their  relation  to  the  Practice  of  the  Law.    8vo.  14s.  boards. 
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An  Elementary  View  of  the  Proceedings  in  a  Suit  in  Equity. 
With  an  Appendix  of  Forms.  By  Sylvester  J.  Hunter,  B.A.,  ot 
Lincoln's  Ina,  Barrister  at  Law,  Sixth  Edition.  By  Gr.  W.  Laweance, 
M.A.,  of  Lincoln's  Inn,  Barrister  at  Law.    Post  8vo.  12s.  cloth. 

The  Inns  of  Court  and  Legal  Education.  By  C.  T.  Saunders. 
8vo.  Is.  sewed. 

A  Hemoir  of  Lord  Lyndhurst.  By  William  Sidney  Gibson,  Esq^., 
M.A.,  F.S.A.,  Barrister  at  Law,  of  Lincoln's  Inn.  Second  edition,  enlarged. 
8vo.  2«.  6rf.  cloth. 

A  Memoir  of  Mr.  Justice  Talfourd.  By  a  Member  of  the  Oxford 
Circuit.     Reprinted  from  the  Law  Magazine.    8vo.  Is.  sewed. 

Speech  of  Sir  B.  Palmer,  Q.G.,  M.P.,  at  the  Annual  Meeting  of  the 
Legal  Edacation  Association  in  the  Middle  Temple  Hall,  1871;  with  a 
Report  of  the  Proceedings.     8vo.  Is.  sewed. 

The  Ancient  Land  l|ettlement  of  Eng;land.  A  Lecture  delivered  at 
University  College,  London,  October  17th,  1871.  By  J.  "W.  Willis  Bund, 
M.A.,  Px'ofessor  of  Constitutional  Law  and  History.     8vo.  Is.  sewed. 

Baker's  Compendium  of  the  Statutes,  Cases  and  Decisions  af- 
fecting the  Oifice  of  Coroner.  By  William  Bakee,  Coroner  of  Middlesex. 
12mo.  7s.  cloth. 

Greening's  Forms  of  Declarations,  Pleadings  and  other  Pro- 
ceedings in  the  Superior  Courts  of  Common  Law,  with  the  Common  Law 
Procedure  Act,  and  other  Statutes;  Table  of  OlBcers'  Fees;  and  the  New 
Rules  of  Practice  and  Pleading,  with  Notes.  By  Henry  GBBBNijfG,  Esq., 
Special  Pleader.    Secopd  Edition.    12mo.  10s~.  6d.  boards.  ■ 

The  Laws,  Customs  and  Privileges,  and  their  Administration  in 
the  Island  of  Jersey,  with  Notices  of  Guernsey.  By  Abbahait  J.  Le  Cbas. 
12mo.  6s.  cloth. 

Bowditch's  Treatise  on  the  History,  Bevenue  Laws,  and  Govern- 
ment of  the  Isles  of  Jersey  and  Guernsey,  to  which  is  added  the  recent  Acts 
as  to  Smuggling,  Customs  and  Trade  of  the  Isle  of  Man  and  the  Channel 
Islands,  Forms,  Costs,  &c.  By  J.  Bowditoh,  Solicitor.  8vo.  3s.  6d.  sewed. 

Pulling's  Practical  Compendium  of  the  Law  and  Usage  of 
Mercantile  Accounts :  describing  the  various  Rules  of  Law  afiPecting  them, 
at  Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by  Arbitration. 
Containing  the  Law  of  Joint  Stock  Companies'  Accounts,  and  the  Legal 
Regulations  for'  their  Adjustment  under  the  Winding-up  Acts  of  1848 
and  1849.  By  Alexandeb  Pulling,  Esq.  of  the  Inner  Temple,  Barrister 
at  Law.  12mo.  9s.  boards. 

Leigh's  Abridgment  of  the  Law  of  Nisi  Prius.  By  P.  Brady 
Leigh,  of  the  Inner  Temple,  Barrister  at  Law.    2  vols.  8vo.  £2  :  8«.  boards. 

Gumey's  System  of  Short  Hand.  By  Thomas  Gurney.  First  pub- 
lished in  1740,  and  subsequently  improved.  17th  Edition.  12mo.  3s.  6<f.  cloth. 

"  Gurney's  is,  we  believe,  admitted  to  be  the  best  of  the  many  systems,  and  a  seventeenth 
edition  appears  to  attest  that  fact."— ia»  Times. 

Linklater's  Digest  of,  and  Index  to,  the  New  Bankruptcy  Act,  1869, 
and  the  accompanying  Acts.  By  John  Linklateb,  Solicitor.  Second 
Edition.    Imperial  8vo.,  3s.  6d.  sewed. 

Moseley's  Law  of  Contraband  of  War;  comprising  all  the  American 
and  English  Authorities  on  the  Subject.  By  Joseph  Mosbley,  Esq.,  B.C.L., 
Barrister  at  Law.     Post  8vo.  5s.  cloth. 

Dr.  Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 
of  Dr.  Lushingtbn  and  the  Cases  on  Blockade  decided  during  1854.  By 
J  P.  Dbanb,  D.C.L.,  Advocate  in  Doctors'  Commons.    8vo.  10s.  cloth. 
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Chart  of  InheMtaiiee  according  to  the  Biengal-School  of  Hindu 
Law.  By  C."D.  Field,  LL.D.,  Barnster  at  Law,  Author  of  "The  Law 
of  Evidence  ifi  British  India."     On  stiiff  cardi'S*.'  . 

The  Acts  for  the  Commutatioii  of  Tithes  in  England  and  Wales, 

with  Notes,- Observations,  and  an  Epitome  .of  the  Law  of  lithes.  Second 
Edition.    By  J.  T.  Schombbrg,  Esq.,  Q.C.    12mo.  7s.  cloth. 

A  Practical  Treatise  on  Life  Assurance ;  in  which  the  Statutes, 
&o.,  affecting  unincorporated  -Joint  Stock  Companies  are  briefly  considered 
and  explained.  Second  Edition.  By  Prbdeuiok  Blaynbt-,  Esq., 
Author  of  "A  Treatise  on  Life  Annuities.^'    12mo.  7s.  boards. 

Sewell's  Treatise. on  the  Law  of  Sheriff,  with  Practical  i'orfflfi 
and  Precedents.  ByPieHABD  CiiRKE  Sewell,  Esq.,  D.C.L.,  Barrister 
at  Law.    8vo.  2ls.'h€»ias. 

the  Law-rielatin^  to  Transactions  on  the  Stock  Exphange. 
By  Henby'  Ke-yseb,  Esq.,  Barrister  at  Law.    12m6.,  8*.  cloth. 

SeweU's  Municipal  Cotporation  Acts,  5  &  6  WiU.  4,  c.  76,  and 
6  &  7  Win:  4,  cc.  1G3, 104,  l05,  with  Notes,  and  Index.  By  R.  C.  Sewem, 
Esq.,  Barrister  at  La\y.     12mo.  9s.  boards. 

A  Legigraphical  Chart  of  Landed  Property  in  England  from 

the  time  of  the  Saxons  to  the  present  ^ra.  By  Chables  Pbabne,  Esq., 
Barrister  at  Law.     On  a  large  sheet,  6«.  coloured. 

Dwyer's  Compendium  of  the  Principal  Laws  and  Begulations 

relating  to  the  Militia  of  Great  Britain  and  Ireland    12mo.  5s.  6d.  cloth. 

The  Common  Law  of  Kent;  or  the  Customs  of  Gavelkind, 

With  an  Appendix  concerning  Borough  English.  By  T.  Robinson,  Esq. 
Thibd  Edition,  with  Notes  and  References  to  modern  Authorities,  by 
John  Wilson,  Esq.  Barrister,  at  Law.    8vo.  18s.  boards. 

The  Marriage  and-  Segistration  Acts,  '6  &  7  Will.  4,  caps. 
85,  86 ;  with  Instructions,  Forms,  and  Practical  Directions.  The  Acts  of 
1837,  viz.  7  Will.  4,  c.  1,  and  1  Vict.  c.  23,  with  Notes  and  Index.  By 
J.  S.  BtTBN,  Esq.,  Secretary  to  the  Commission.     12mo.  6s.  Qd.  boards. 

A  Treatise  on  the  Law  of  Gaming,  Horse-Eacing,  and  Wagers, 
By  Fbbdebic  Edwabds,  Esq.,  Barrister  at  Law.     12mo.  5s.  cloth. 

A  Digest  of  Principles  of  English  Law ;  aj:ranged  in  the  order 

of  the  Code  Napoleon,  with  an  Historical  Introduction.  By  Geobge 
Bla;sland,  Esq.    Royal  8vo.  f  1 :  4s.  boards. 

A  Treatise  on  the  Law  of  Commerce  and  Manufactures,  and 

the  Contracts  relating  thereto ;  with  an  Appendix  of  Treaties,  Statutes,  and 
Precedents.  By  Joseph  Chitty,  Esq.  Barrister  at  Law.  4  vols,  royal 
8vo.  £6  :  6s.  boards. 

Anstey's  Pleader's  Guide:  a  Didactic  Poem,  in  Two  Parts, 

The  Eighth  Edition.     13mo.  7s.  boards. 

Hardy's  Catalogue  of  Lords  Chancellors,  Keepers  of  the  Great  Seal, 
and  Principal  Officers  of  the  High  Court  of  Chancery.  By  Thomas 
DuFrrs  Habdy,  Principal  Keeper  of  Records.  Royal  Svo.  20s.  cloth. 
(Only  250  copies  printed.) 

Pothier's  Treatise  on  the  Contract  of  Partnership :  with  the 
Civil  Code  and  Code  of  Commerce  relating  to  this  Subject,  in  the  same 
Order.  Translated  from  the  French.  By  0.  D.  Tudoe,  Esq.,  Barrister. 
8vo.,  5s.  cloth. 

Browne's  Practical  Treatise  on  Actions  at  Law,  embracing  the 

subjects  of  Notice  of  Action;  Limitation  of  Actions;  necessary  Parties  to 
and  proper  Forms  of  Actions,  the  Consequence  of  Mistake  therein ;  and  the 
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Law  of  Costs  with  reference  to  Damages.    By  R.  J.  Bbownb,  Esq.,  of 
Lincoln's  Inn,  Special  Pleader.    8vo.,  16s.  boards. 
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^e  Case  of  the;  Rev.  G.  C.  Gorham  against  the  Bishop  of  Exeter, 
as  heard  and  determined  by  the  Judicial  Committee  of  the  Privy  Council  on 
appeal  from  the  Arches  Conrt  of  Canterbury.  By  Edwabd  P.  Moore, 
I&q.,  M.A.,  Barrister  at  Law ;  Author  of  Moore's  Privy  Couucil  Reports. 
Boyal  8vo.  8s.  cloth. 

ArchdeacQn  Hale's  Essay  on  the  Union  between  Church  and  State, 

and  the  Establishment  by  •  Law  of  the -ProtestaM' Reformed  Religion  in 
England,  Ireland,  and  Scotland.  By  W.  H.  Hale,  M.A.,  Archdeacon  of 
London.    8vo.  Is.  sewed.  '     .  .  •  >    _  z  ,      . 

The  Judgment  of  the  Privy  Council  on  Appeal  in  the  Case  of 
Hebbert  v,  Purchas.  Edited  by  Edwabd  Bullock,  of  the:  Inn^r  Temple, 
Barrister  at  Law,  Reporter  in  Privy  Council  for  tl\evLaw  Journal  Reports. 
Royal  8  vo.,  2s.  ed  sewed.  •.•■>^''' 

Buider  v.  Heath.  Judgment  delivered  bU  IKt^embe'r  2,  1861, 
by  the  Bight  Honorable  Stephen  LusHiNGTpjsr,  D.C.L.,  Dean  of  the 
Arches.     Folio,  Is.  sew^d.  ,<  '    ...  > 

The  Case  of  Long  i>.  Bishop  of  Cape  Tonirnj'emBracmg  the  opinions 
of  the.  Judges  of  Colonial  Court  hitherto  unpublished,  together,  with  the  de-^ 
cisipn  of  the  Privy  Council,  and  Preliminary  Observation^  by  the'  Editor. 
Royal  Svo.,  6s.  sewed. 

The  Judgment  of  the  Bean  of  the  Arches,  also  the  Judgment  of 
the  PRIVY  COUNCIL,  in  Liddell  (clerk),  and  Horns  and  others  against 
We^tertOTij  and  Liddell  (clerk)  and  Park  and  Evans  against  Beal.  Edited 
by  A.  F.  Batfokd,  LL.D.  :  and  with  an  elaborate  analytjeal  Index  to  the 
whole  of  the  Judgments  in  these  Cages.    Royal  8vo.,  3s.  6d.  sewed. 

The  Law  of  the  Building  of  Churches,  Parsonages  and  Schools, 
and  of  the -Division  of  Parishes  and  Places — continued  to  1874.  By 
Chables  Fbancis  Tboweb,  M.A.,  Barrister  at  Law.     Post  8vo.  9s.  cloth. 

The  History  and  Law  of  Church  Seats  or  Pews,  By  Alfred 
Heales,  F.S.A.,  Proctor  in  Doctors'  Commons.    2  vols.  8vo.  16s.  cloth. 

Field's  Law  relating  to  Froitestant  Curates  and  the  B,esidence 
of  Incumbents  or  their  Benefices  in  England  and  Ireland.  By  C.  D.  Field, 
M.A.,LL.D.,  Author  of  "The  Law  of  Evidence  in  India,"  &c.  Post  8vo.  6s.  cl. 

Hamel's  Law  of  Bitnalism  in  the  United  Church  of  England  and 
Ireland.  With  Practical  Suggestions  for  Amendment  of  the  Law,  and  a 
Form  of  Bill  for  that  purpose.  By  F.  Habgave  Hamel,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.     Post  8vo.  Is.  seWed. 

The  Judgment  delivered  by  the  Right  Hon.  Sir  Robert  Phillimore, 
D.C.L.,  Official  Principal  of  the  Court  of  Arches,  in  the  Cases  of  Martin  v. 
Hackonochie  and  Flamank  v.  Simpson.  Edited  by  Waltbb  G.  F.  Phil- 
LiMOBE,  B.A.,  of  the  Middle  Temple,  Fellow  of  All  Soiils  College,  and 
Vinerian  Scholar,  Oxford.    Royal  8vo.  2».  6d.  sewed. 

Judgment  delivered  by  the  Right  Hon.  Lord  Cairns  on  behalf 

of  the  Judicial  Committee  of  the  Privy  Council  in  the  case  of  Martin  v. 
Hackonochie.     Edited   by  W.   Eenst   Browning,  Barrister  at  Law. 
Royal  8vo.  Is.  6d.  sewed* 
The  Privilege  of  Religious  Confessions  in  English  Courts  of 

Justice  considered  in  a  Letter  to  a  Friend.  Bv  Edward  Badeley,  Esq.,  M.A., 
Barrister  at  Law.     8vo.  2«.  sewed. 

The  Practice  of  the  Ecclesiastical  Courts,  with  Forms  and  Tables 
of  Costs.  By  H.  C.  Cootb,  F.S.A.,  Proctor  in  Doctors'  Commons,  &e. 
8vo.  28s.  boards. 

A  Practical  Treatis^e  on  the  Law  of  Advowsons  By  J.  Mibehotjse, 
Esq.,  Barrister  at  Law.     8vo.  14«.  boards.   , 

The  Lord's  Table:  its  true  Rubrical  Position.  The  Purchas 
Judinnent,  not  reliable.  The  Power  of  the  Laity  and  Churchwardens  to 
prevent  Romanizing.  Suggestions  to  the  Laity  and  Parishes  for  the  due 
orderin''  of  the  Table  at  Communion  Time.  The  Rubrical  Position  of  the 
Celebrant.    By  H.  F.  Nappeb,  Solicitor.    8vo.  Is.  sewed. . 
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The  Principles  of  the  Court  of  Equity  as  administered  in  England ; 

with  a  sSft  Account  of  the  Court  aniTjudges  administering  it.  Df  gn«d  as  a 
F  St  Book  of  C"y  Jurisprudence.  By  T«omas  A.  Kobeuts  of  the  M.ddle 
Temple,  Esq..  Barrister  at  Law.    The  Third  Edition.    In  1  vol.  8vo. 

Glen's  taw  of  Highways.   The  Third  edition,   in  8vo. 

A  Collection  of  Mortgage  Precedents  and  Forms  of  Decrees.   By 

W.  R.  FisHEB,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.    In  1  Vol.  royal  8vo. 
Oke'S  Game  Laws.    Third  edition.    By  J.  W.  WilliS  Bund,  Esq.,  Barrister 

at  Law.    In  post  8vo. 
Qke's  Fishery  laws.     Second  edition.     By  J.  W.  Willis  Bund,  Esq., 

Barrister  at  Law.    In  post  8vo. 

rm,«  T^-n.'n-F  Cnnv*  TTalpTiflnr '  a  Record  of  the  Memhers  of  the  English  Bar, 
^^heE''?nL°ofKSTAd™issiona„dCall,together  with  their  Acade^^^^^ 
Deerees,  Appointments.  Circuits,  &c.  &c. ;  Students,  Mode  of  Admission, 
Keeping  Terms,  Preliminary  Examination  Lectures,  General  Lxamination, 
Consolidated  Regulation^  of  the  Four  Inns  of  Court,  Sc;  Honours,  Student, 
ships  and  Exhibitions,  &c.  By  Charles  Shaw,  Esq.,  Under-Treasurer  of  the 
Middle  Temple.    Post  8vo.  price  6s.    (Continued  Annually.) 

Dr.  Tristram's  Practice  of  the  Probate  Division  of  the  High 

Court  of  Justice  in  Contentious  Matters.    The  Seventh  edition.    In  1  vol,  8vo. 


Imprinted  at  London, 

nvmber  Seuen  in  Flete  slrele  within  Temple  barre, 

whyloHi  the  signe  of  the  Hande  and  starre, 

and  the  Hovse  where  liued  Richard  Tottel, 

printtr  bo  ^peftal  jiatentefi  of  i^t  hofets  of  ti)e  Common  latoe 

in  the  seueral  Reigns  of 

Kn<T  Edtv.  VI.  and  of  the  qvenes  Marye  and  Elizabeth, 
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